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AN  ACT  IN  BSIATION  TO  THB  JUDIGIAST, 

PMMd  in  1847  (Uwi  1847,  Ch.  980). 

"g  5.  Tbe  judge  of  the  Court  of  AppeaU  elected  bj  the  electors  of  the 
tefei^  who  flhali  haTO  the  ahorteflt  tune  to  aer^e^  ebdl  be  the  chief  judge  of 
Midooiirl. 

**  §  &  Fofor  justSoee  of  the  Supreme  Court,  to  be  Judges  of  the  Court  of 
iffesla^  shell  every  jeer  be  selected  from  the  class  of  justices  having  the 
■hottest  time  to  serve;  and  altematelj,  first,  flrom  the  first,  tiiird,  fifth,  and 
seventh  judicial  districts^  and  then  fh>m  the  second,  fourth,  sixth,  and  eighth 
>iteal  distrkia;  and  ahall  enter  upon  their  duties  as  judges  of  tile  Court 
of  Appeals  on  the  first  daj  of  January,  and  .serve  as  judges  of  said  court 


REPORTER'S   NOTE. 


It  is  generally  well  known  that  the  Beports  of  decisions 
by  the  Reporter  of  the  Court  of  Appeals,  two  volumes  a 
year,  comprise  only  about  two-thii^ds  of  the  cases  adjudi- 
cated by  that  bo'dy. 

Doubtless  the  best  is  done  that  can  be,  in  making  the 
selection  known  as  the  New  York  Reports.  But  the  difficulty, 
an  insuperable  one,  is  to  make  a  selection  where  all  are, 
or  may  be,  equally  important  and  valuable  to  the  profession 
and  the  public  At  large. 

The  non-reported  cases,  forming  so  large  ^  proportion  of 
the  whole  number,  cannot  fail  to  embrace  principles,  and 
conditions  to  which  established  principles  are  applied,  quite 
as  novel  and  important  as  those  found  in  the  Reporter's 
volumes. 

It  is  clear,  therefore,  that  no  absolute  knowledge,  or  safe 
presumption  concerning  the  law,  can  be  predicated  upon  an 
examination,  however  thorough,  of  but  a  portion  of  the  cases 
adjudicated  by  our  highest  court.  Every  earnest  lawyer  will 
desire  to  see  and  judge  for  himself  whether  the  cause  he  has 
in  hand  finds  its  parallel  in  any  cause  already  determined; 
and  this  he  cannot  do  while  any  considerable  number  of  those 
determined  causes  are  not  reported. 

At  the  same  time,  care  has  been  exercised  not  to  encumber 

these  reports  with  decisions  involving  only  well  established 

principles,  or  such  as  are  applied  to  cases  analogous  to  those 

previously  reported. 

EMERSON  W.  KETES. 

Albaitt,  JVavembeTy  1867. 
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OF  TBX 


STATE  OF  NEW  YORK, 


Stbfhen  Clare  and  others,  Respondents,  v.  The  Mayos^ 

ffrc.,  OF  New  Yobk,  AppeUants. 

An  offer  to  pay  what  is  due,  on  a  oontract|  provided  the  other  parfy  will  give  ft 

release  for  all  damages,  etc.,  is  not  a  tender  of  payment 
IHien  the  contract  has  been  completed,  and  the  balance  due  thereon  is  withheld 

to  compel  a  release  of  other  claims,  the  plaintiff  has  his  action  for  the 

reoovery. 
Where,  by  the  terms  of  the  contract  the  commissioners  were  authorized  to  make 

anj  alterations  in  the  "  form,  dimensions,  or  materials  of  the  work,  "  a  reso- 

lation  ordering  the  excavation  to  cease  at  a  certain  pointy  or  to  go  no  farther 

is  not  a  violation  of  the  contract. 

Appeal  from  General  Term.    , 

Thib  action  is  brought  to  recover  a  balance  for  work  done 
under  a  contract  between  the  parties  for  the  construction  of 
section  96  of  the  Croton  Aqueduct.  This  section  included 
the  reservoir.  The  plaintiff  also  claimed  damages  for  having 
been  prevented  from  excavating  rock  from  the  northern 
section  of  the  reservoir. 

The  contract  required  the  plaintiffi  to  ftimish  the  materials 
and  perform  all  the  labor  necessary  to  construct  section  96 
of  the  Croton  Aqueduct.  In  doing  the  work  the  plaintiffi 
were  to  receive  for  rock  excavation  $1.00  per  cubic  yard,  and 
for  earth  excavation  fourteen  cents.  The  contract  bound  the 
contractors  to  perform  the  work  as  stated  in  the  specifica- 
tions, "but  any  alterations  in  the  form,  dimensions,  or 
materials  of  said  work,  which  may  be  directed  in  writing  by 
the  commissioners  or  the  engineer,  shall  be  made  by  the  con* 
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Statement  of  caae. 


tractors  as  dii^ected,"  and  to  prevent  dispute  it  was  agreed  that 
the  engineer  should  in  all  cases  determine  the  amount  or 
quantity  of  the  several  kinds  of  work  to  be  paid  for  under 
the  contract,  and  that  the  engineer  should  decide  every  ques- 
tion which  could  arise .  relating  to  the^  e:(ecution  of  the 
contract  on  the  part  of  the  contractors,  and  his  estimate  and 
decision  should  be  final  and  conclusive. 

In  the  specification  the.  northern  sec^on  was  described  to 
have  twenty  feet  depth  of  water,  and  the  southern  twenty- 
five  feet  depth. 

In  May,  1840,  the  water  commissioners  adopted  a  resolu- 
tion that  the  construction  of  the  northern  division  of  the 
reservoir  be  suspended,  except  so  far  as  the  excavation  of  rock 
and  earth  required  in  the  adjacent  section  may  be  considered 
as  part  of  the  aqueduct.  .  This  was  communicated  to^tke 
contractors. 

On  May  27th  the  chief  engineer  notified  the  contractors 
that  they  were  to  carry  on  the  excavations  so  far  as  may  be 
necessary  to  obtain  materiak  for  the  work  on  the  southern 
division. 

In  July,  1840,  another  resolution  was  passed  by  the  water 
commissioners  directing  the  contractors  to  proceed  with  the 
construction  of  the  northern  division,-  except  that  the  rock 
excavation  be  carried  no  further  than  may  be  necessary  for 
obtaining  materials  to  complete  the  work  on  the  section. 

It  does  not  appear  whether  or  not  ^s  resqlution  was  sei'vQd 
on  the  contractors,  but  it  was  proved  that  the  substance  of 
the  resolution  Wjas  acted  upon,  and  the  assistant  engineer 
testified  that  he  heard  of  the  substance  of  that  direction  as 
early  as  1839,  and  he  understood  no  rock  excavation  was  to 
be  made  simply  for  making  room. 

In  1842  the  contractors  notified  the  water  commissioners 
that  their  work  had  been  completed  for  several  weeks,  and 
Mking  payment  of  the  balance  remaimng  unpaid.  Theengi- 
neer  also  testifies  that  he  sent  the  resolution  of  the  commis- 
sioners to  the  plaintifis. 

The  plaintiflb  objected' to  such  directions  as  to  the  rock 
excavation. 


1864.]  Cla^k  f^.  Matob,  xtc,  of  New  Yobe,  U 

Opinion  of  the  Ooort^  per  iNfl&AflAXr  J- 

The  judgment  n<yw  appealed  from  allows  to  the  plaintiff 
three  items  of' recovery.  1.  For  balance  due  of  $3,483.49 
interest.  2.  Damages  for  not  allowing;:  them  to  excavate 
the  nortliem  section  of  the  reservoir.  3.  For  money  paid 
to  obtain  the  use  of  a  piece  of  land  during!  the  work. 

From  this  judgment  the  defendants  appealed  to  the  G-eneral 
Tefrm  who  afibrmed  the  judgment.  The  defendants  now 
appeal  to  this  court 

C.  O^Conar^  for  the  appellants. 

John  H.  Reyndlds^  for  the  req>ondents.  , 

Inqraham,  J.  There  is  no  doubt  as  to  the  correct  amount 
of  the  balance  for  work  done  under  the  contract.  This 
amount  was  certified-  to  'by  ^the  engineer,  and  was  retained  by 
the  commissioners  as  part  of  the  ten  per  cent  which,  by  the 
contract,  they  were  authorized  to  retain.  For  this  amount, 
application  was  made  to  the  president  of  th^  board,  who 
offered  to  pay  it  on  condition  that  the  plaintiffs  would  give  a 
receipt  in  full  This^was  refused,  and  the  payment  by  the 
commissioners  was  then  refttsed. » 

After  this  refusal  by  the  commissioners  to  pay,  on  the 
ground  that  the  plaintiffs  would  <ndt  release  their  clum  iot 
damages^  it  was  not' necessary  that  the  plaintiffi  should  resort 
to  any  other  mode  to  obtain  payment.  The  contract  was 
conceded  by  both  parties  to  be  finished,  and  when  the 
balance  admitted  to  be  due  T^as  witheld  for  the  purpose  of 
compelling  a  release  of  other  claims,  the  plaintiflb  had  a 
right  to  resort  to  an  action  for  its  rdcovery;. 

There  is  no  good  ground  shown'  why  the  plainti£b  should 
not  recover  this  balance  with'  the  interest. ' 

Kor  was  there  any  good  answer  to  the  plaintiffs^  claim  for 
one  hundred  dollars  paid  to  Dr.  Wagstaff. 

The  comlmissioners  passed  a  resolution  ihat>  one  hundred- 
dollars  be  allowed  to  the  contractors  toward  procuring  c^v 
tain  land  privileges  necessary  to  the  prosecution  of  the  work.> 
The  money  was  paid  by  the  plainti£&  for  the  commissioners 
and  at  their  request.'  It  was  in  no  way  included  in  their 
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Opinion  of  the  Oooit,  per  iKeBABAM,  J. 

contract,  or  Bubject  to  its  provisions,  but  was  to  be  paid  in 
the  same  manner  as  any  money  paid  by  one  party  for  the 
benefit  of  another  and  at  his  request. 

The  third  item  is  for  damages  for  not  allowing  the  com- 
missioners to  complete  their  contract. 

This  embraces  two  questions,  first,  whether  they  were 
entitled  to  recover  any  damages  for  the  acts  of  the  commis- 
sioners, and  second,  whether  if  such  damages  could  be 
recovered,  the  plaintiffs  could  recover  interest  on  such 
damages. 

Upon  the  trial  the  judge  charged  the  jury  that  ^'  the  discon- 
tinuance of  the  work  on  the  northern  division  was  in  law  a 
violation  of  the  contract,  and  that  the  plaintiffs  were  entitled 
to  damages." 

^'  He  also  charged  that  the  plaintiff  were  entitled  to  inter- 
est on  their  damages  for  the  work  so  omitted  in  point  of  law, 
such  interest  to  be  computed  from  the  time  at  which  the 
plaintiffs  would  have  received  their  payment  in  case  they 
had  performed  all  the  work  according  to  the  original  plan." 
The  right  to  recover  damages  depends  upon  the  construction 
put  upon  the  acts  of  the  commissioners  in  regard  to  the 
northern  section  of  the  reservoir.  They  directed  that  no 
rock  should  be  blasted  after  a  certain  period  from  that  por- 
tion of  the  reservoir  excepting  what  the  contractors  might 
want  for  other  portions  of  the  work.  This  is  claimed  by  the 
plaintiffs  as  suspending  their  work  on  that  section.  I  am 
not  able  to  agree  with  that  view  of  these  resolutions.  The 
commissioners  had  power  to  make  alterations  in  the  form, 
dimensions  or  materials  of  the  work.  They  made  such  alter- 
ations by  directing  that  the  northern  section  should  not  be 
excavated  any  deeper  than  it  was  at  the  time  of  the  passage 
of  the  resolution,  and  they  afterward  modified  that  by 
another  resolution  directing  them  to  proceed  with  the  work 
on  the  northern  division  according  to  the  plans,  except  that 
the  rock  excavation  is  to  be  carried  no  Airther  than  might 
be  necessary  to  complete  the  work  on  section  96. 

The  receipt  of  the  last  resolution  is  disputed,  but  the 
weight  of  evidence  is  that  it  was  conmiunicated  to  the  plain- 
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tiifi  and  their  letter  to  the  commiflsionerB  asking  for  payment 
for  the  balance,  strengthena  that  conclnsion. 

These  two  resolutions  taken  together  will  bear  no  other 
constmction  than  that  the  commissioners  determined  to 
red  ace  the  depth  of  the  reservoir.  That  it  had  some  depth 
and  was  capable  of  containing  water  is  apparent  from  the 
fact  that  it  was  filled  after  the  contract  was  finished. 

I  suppose  it  can  hardly  be  denied,  that  the  commissioners 
might,  under  the  power  secured  to  them  in  the  contract,  have 
reduced  the  size  of  the  northern  division  by  cutting  off  one 
block  or  more,  or  lees,  and  directing  the  contractors  to  finish 
the  residue  according  to  the  contract.  And  if  such  piece  so 
excluded  from  the  work  contained  all  or  more  of  the  rock 
excavation,  it  would  afford  no  ground  for  damages  on  that 
account.  I  see  bo  difference  between  such  an  alteration  and 
one  made  in  the  depth.  Suppose  the  commissioners  had  dis- 
covered that  by  excavation  of  the  rock  to  the  depth  proposed, 
they  would  have  opened  the.  rock  to  fissures  through  which 
the  water  would  have  passed  off  firom  the  reservoir,  would 
any  one  doubt  their  power  and  duty  to  have  ordered  that  the 
rock  should  not  be  removed.  And  if  for  any  other  cause, 
they  deemed  it  expedient  not  to  alter  the  rock  bottom  of  the 
reservoir  I  see  no  reason  why  they  had  not  the  same  power. 
It  was  a  matter  left  to  their  discretion  and  judgment  to  make 
alterations  in  the  form  and  dimensions  of  the  aqueduct.  By 
dimensions  must  be  understood  t}ie  extent,  length,  breadth 
and  depth  of  the  work.  Any  of  these  portions  they  had  a 
right  to  alter.  They  did  so  by  diminishing  the  depth;  a 
power  they  had  a  full  right  to  exercise,  and  one  which  strictly 
comes  within  the  reservation  in  the  contract. 

When  this  case  was  before  this  court  on  the  former  appeal 
some  of  the  judges  placed  their  opinions  upon  the  ground 
that  the  work  on  the  contract  was  suspended  and  that  this 
was  not  within  the  reservation. 

This  was  not  the  case.  The  contract  was  not  suspended 
nor  did  the  work  cease.  The  very  resolution  under  which 
they  acted  allowed  the  work  to  go  on,  even  on  the  northern  sec- 
tion so  far  as  was  necessary  to  complete  the  residue  of  the 
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.  might  have  altered  the  plan  so  far  as  to  exclude  the  northern 
diTiflion  altogether  from  the  work.  I  am  at  a  Iobb  to  con- 
ceive how  a  direction  not  to  take  anj  more  rock  from 
th€l  bottom  is  leea  of  an  alteration  in  the  dimensiong  of  the 
work  or  how  leaving  the  bottom  of  the  reservoir  uneven 
where  rocks  projected  instead  of  having  them  cut  down  to  an 
even  surface,  is  not  motte. clearly  lan  alteration  than  the  othef. 
Such  must  have  been  the  conclnsions  of  the  plaintiffl  when 
they  wrote  the  letter  saying  ^Vonr  work  having  been  com- 
pleted ^r  several  weeks,  etc." 

This  view  of  the  main  question  in  the  case  senders  it 
unnecessary  to  inquire  whether,  if  the  plaintiffs  were  entitled 
to  recover  damages,  they  could  have  interest  on  the  amount 
of  such  damages.  K,  however,  I  should  differ  fipm  my  breth- 
ren on  that  branch  of  the  case .  it  is  proper  that  I  should 
express  an  opinion  on  the  claim  for  interest. 

Upon  this  branch:  of  the  ease  I  concur  with  Judge  Selden 
in  the  opinion  deUvered  by  him  viz.:  that  theplaintifis  if 
entitled  to  damages  are  not  entitled  to  recover  interest 
thereon. 

For  the  cause  first  stated  however  I  am  of  opinion  that 
the  judgment  should  be  reversed,  unless  the  plaintiffs  remit  the 
amount  allowed  for  damages  for  breach  of  the  contract 
and  the  interest  thereon,  and  a  new  trial  should  be  ordered. 
If  such  amounts  afe  remitted  the  judgment  should  be 
affirmed  for  the  residue. 

All  were  for  reversal  unless  interest  was  deducted.  Hooe- 
BOOM,  Ingbahah,  Muixm  and  Dxnio,  were  all  against 
plaintiffi}  on  damages. 

JOEL  TIFFANY,  S^ate  Reporter. 
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HoBATio  N.  WiXTQiEry  Administrator,  etc,  Appellant,  v. 
Sabah  J.  Walton,  £xecatrix,  etc.,  Bespondent. 

The  administrator  is  entitled  to  the  poasession  of  the  assets  of  the  intestate,  and 
maj  maintain  an  actidn  for  their  reooreiy.  .He  is  the  owner  in  trnst  for  tha 
pnrpoee  of  administration. 

In  an  action  against  an  exeeutorto  leooTer  sudi  assets  as  oome  into  the  hands 
of  his  testator,  and  remained  in  his  hands  at  the  timo  of  his  death,  it  is  unneoes- 
aaiy  to  allege  in  the  complaint  that  such  assets  ever  came  into  the  hands 
of  the  executor.  It  is  sufficient  that  thej  came  into  the  hands  of  his  testator, 
and' were  unadminfstored  at  Ihe  time  of  his  death.  « 

Bren  where  it  is  shown  that  the  assets  have  oome  into  the  hands  of  the  exocn* 
trix,  it  is  proper  that  the  action  to  recover  the  samsi  should  be  brought  against 
her  in  her  representative  capacity. 

HoGXBOOH,  J.  If  this  case  ttums  upon  the  allegations  in  the 
eompkint,  independent  of  those  contained  in  the  annexed 
Bchednle,  I  have  no  doubt  that  the  action  is  well  brought, 
and  I  do  not  see  that  thej  are  so  far  varied  by  the  contents  of 
the  schedule,  that  they  should  alter  the  result  at  which  we 
should  otherwise  arrive.  Those  allegations  are  explicit,  that 
William  B.  Walton  had  at  his  death,  in  his  hands,  a  large  por- 
tion of  the  assets  of  Jonathan  Walton  unadministered,  that 
the  plaintiff  has  been  duly  appointed  administrator  of  such 
unadministered  assets,  and  the  defendant  has  been  duly 
appointed  and  qualified  as  executrix  of  the  last  will  and  testar 
meat  of  William  B.  Walton  deceased,  and  reftises  to  account 
for  such  unadministered  assets. 

Prima  /doie  and  unexplained,  I  do  not  see  why  this  does 
not  make  out  a  perfect  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant.  As  there  is  no  averment  in  the  com- 
plaint independent  of  the  schedule  that  these  assets  have  been 
collected,  nor  in  either  the  complaint  or  the  schedule  that  the 
debts  and  expenses  of  administration  of  the  estate  of  Jonathan 
Walton  have  been  defrayed,  there  is  nothing  to  show  but  that 
these  assets  are  absolutely  needed  for  such  purpose^  and  they 
ean  only  be  properly  applied  to  thfct  object  by  the  duly 
appointed  legal  representative  of  the  estate  of  Jonathan  Wal- 
ton deceased.    Independent  of  this,  and  for  all  legal  pur* 
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poses,  the  plaintiff  is  the  sole  legal  representative  and  pos- 
sessor of  the  imadministered  assets  of  said  deceased,  and  is 
entitled  by  law  to  the  custody  of  the  property  and  the  pos- 
session of  the  assets  for  the  purpose  of  administration. 

He  may  bring  suits  to  recover  the  property  against  any 
person  in  possession  of  it,  trover  or  replevin,  if  it  exist  inspe- 
cie  in  the  condition  it  was  at  Jonathan  Walton's  death,  or 
assumpsit  or  other  appropriate  action  if  it  has  been  converted 
into  money. 

It  may  well  be  presumed  from  the  allegations  in  the  com- 
plaint, that  the  unadministered  assets  are  in  their  original 
condition,  that  is,  in  the  shape  they  were  at  the  death  of  Jon- 
athan Walton.  If  so,  there  does  not  seem  to  me  a  possible 
doubt  that  the  plaintiff  is  entitled  to  them  from  any  and  every 
person  in  whose  possession  they  may  be.  They  belong  to  the 
plaintiff  as  owner,  owner  in  trust  it  is  true,  for  the  purpose 
of  administration,  but  nevertheless  owner  in  fact.  They  are 
unadministered  assets,  they  require  administration,  and  no 
person  in  the  world  can  perform  this  office  upon  them  except 
the  plaintiff. 

Indeed,  if  they  have  been  rightfully  or  wrongfully  con- 
verted into  money,  they  are  nevertheless  unadtiainistered 
assets  of  Jonathan  Walton  deceased,  so  charged  to  be  in  the 
complaint,  and  so  admitted  to  be  by  the  demurrer,  and  there- 
fore rightftiUy  belonging  to  the  plaintiff,  and  the  plaintiff 
alone.  Even  if  they  have  been  rigjitfiilly  converted  into 
money  by  the  executional  act  of  William  B.  Walton,  this  is  but 
a  partial  administration  of  them,  they  have  not  been  fully 
administered,  we  are  bound  to  assume  that  they  require  fur- 
ther administration,  for  they  are  charged  and  admitted  to  be 
unadministered  assets,  and  in  the  face  of  such  an  admission, 
we  are  not  permitted  to  say,  that  they  acquire  no  further 
act  of  administration.  They  may  be  absolutely  indispensa- 
ble to  pay  debts  of  Jonathan  Walton  deceased,  and  no  one 
can  employ  them  legitimately  for  such  a  purpose  except  the 
plaintiff.  Whenever,  therefore  they  are  found,  in  whomso- 
ever's  possession  they  may  be,  such  person  is  bound  to  deliver 
them  over  into  the  possession  of  the  plaintiff 
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Regarding  this  right  of  the  plaintiflT,  therefore,  as  absolute 
and  undeniable,  it  seems  to  follow  as  a  necessary  consequence, 
as  has  just  been  stated,  that  everj  person  in  whose  possession 
they  may  be,  is  bound  to  deliver  them  up,  or  account  there- 
for, and  therefore  that  the  defendant  is  in  no  legal  condition 
successfully  to  resist  a  demand  of  the  same.  But  conceding 
the  plaintiff's  right  to  the  possession  of  unadministered  assets, 
it  is  argued  that  the  action  is  not  well  brought  against  the 
defendant  for  three  reasons : 

1.  Because  William  B.  Walton  was,  before  his  death,  ^ 
rightfully  in  possession  of  them,  rightfully  converted  them 
into  money,  if  he  did  so  convert  them,  and  rightfully  retained 
them  for  the  purpose  of  paying  debts,  and  legacies,  and  dis- 
tributive shares  of  Jonathan  Walton's  estate.  2.  Because 
there  is  no  allegation  in  the  complaint  that  these  assets  in 
whatever  shape  they  may  be,  ever  came  into  the  personal 
possession,  custody,  or  control  of  the  defendant.  3.  Because 
if  they  are  in  the  defendant's  possession,  the  action  should 
be  against  her  personally,  and  not  as  representative  of  the 
estate  of  William  B.  Walton  deceased. 

1.  It  may  and  must  be  conceded  that  William  B.  Walton, 
as  executor  of  Jonathan  Walton,  had  a  right  to  the  posses- 
sion of  tlie  assets ;  a  right  to  convert  them  into  money,  and 
a  right,  up  to  the  period  of  his  death,  to  appropriate  them  to 
all  legitimate  purposes  of  administration  of  the  estate.  But 
this  latter  office  he  had  not  performed,  and  if  he  had  con- 
verted a  portion  of  the  assets  into  money  he  had  only  parti- 
ally administered  these  assets,  and  assets  are  unadministered 
in  the  sense  of  the  law  until  the  whole  work  of  adminis- 
tration upon  them  is  consummated.  Administration  of  assets 
implies  such  a  complete  disposition  of  them  as  not  only  to 
collect  them  from  the  debtor  of  the  estate — if  they  are  in  that 
condition — ^but,  finally,  to  place  them  in  the  hands  of  the 
creditor,  legatee,  or  distributee  to  whom,  after  undeigoing 
the  process  of  administration,  they  finally  belong.  As  before 
stated,  they  had  not  imdergone  this  latter  process ;  and  we 
are  obliged,  in  the  state  of  facts  in  which  the  parties  have 
presented  the  case  to  us,  to  assume  that  the  assets  required 
8 
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fnrtlier  adminiBtration.  While,  therefore,  it  might  safely  be 
conceded  that  William  B.  Walton  might  rightfully  retain  the 
assets  in  his  hands,  even  up  to  the  period  of  his  death,  for  the 
purpose  of  paying  debts,  legacies,  and  distributive  shares, 
that  right  ceased  at  his  death.  It  did  not  devolve  upon  his 
executor,  but  upon  his  successor  in  the  trust ;  it  did  not  go 
to  the  defendant,  but  to  the  plaintiff.  The  plaintiff,  and  not 
the  defendant,  succeeded  him  in  the  administration  of  the 
estate  of  Jonathan  Walton. 

The  state  of  the  assets  at  the  death  of  William  B.  Walton, 
as  developed  in  the  schedule  annexed  to  the  plaintiff's  com- 
plaint, is  properly  classified  in  the  defendant's  points,  under 
three  several  heads. 

1.  Moneys  received  by  William  B.  Walton  as  executor 
of  Jonathan  Walton,  deceased,  in  payment  of  bonds,  notes, 
and  other  demands  belonging  to  the  said  Jonathan  Walton 
at  the  time  of  his  death. 

As  to  these  I  have  already  expressed  the  opinion  that  they 
were  only  partially  administered  ;  that  they  were  still,  in  the 
eye  of  the  law,  considered,  in  connection  with  the  admitted 
allegations  in  the  complaint,  unadministered  assets ;  and 
that  in  the  latter  character  they  necessarily  passed,  or  right- 
fully would  pass,  into  the  legal  custody  and  control  of  the 
plaintiff. 

2.  Two  bonds  and  a  note,  executed  by  the  said  William 
B.  Walton  to  the  said  Jonathan  Walton  in  his  lifetime,  or 
the  amount  thereof.  It  does  not  expressly  appear  whether 
these  had  or  had  not  been  converted  into  money.  If  they 
had  not,  the  plaintiff  was  clearly  entitled  to  the  securities 
themselves  as  a  portion  of  the  unadministered  assets  of  Jon- 
athan. Walton.  If  they  had  been  converted  into  money,  then 
they  are  placed  in  the  same  category  with  the  other  partially 
administered  assets  above  referred  to  of  the  same  estate. 

3.  Real  estate  bid  in  by  William  B.  Walton,  as  executor 
of  Jonathan  Walton,  deceased,  on  a  foreclosure  by  William 
B.  Walton  as  such  executor  of  a  mortgage  executed  on  said 
real  estate  to  Jonathan  Walton.  Said  real  estate,  subsequent 
to  such  bid,  being  occupied  by  William  B.  Walton  at  the 
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time  of  his  death,  and  by  the  defendant,  as  his  executrix, 
snbseqnently  and  being  still  occupied  by  the  latter.  This 
purchase  was  necessarily  in  judgment  of  law,  as  it  appears  to 
have  been,  according  to  tlie  instruction  of  the  purchasee,  a 
purchase  for  the  benefit  of  the  estate  of  Jonathan  Walton. 
Such  estate,  or  its  legal  representative,  would  have  a  right  to 
elect  to  take  the  benefit  of  such  purchase  or  to  hold  the  pur> 
chaser  responsible  for  the  value  of  the  property  or  the 
amount  of  the  investment.  Such  election  has  not  been 
made.  And  the  plaintiff,  through  the  instrumentality  of  the 
court,  has  a  right  to  hold  the  estate  of  William  B.  Walton 
accountable  in  some  one  or  other  of  these  modes  for  this 
property,  and  to  require  an  account  thereof.  He  may 
require  an  accoimt  of  the  moneys  due  on  the  mortgage,  a 
delivery  of  the  mortgage  securities,  an  account  of  the  rents 
and  profits,  and  of  the  value  of  the  estate. 

Whether,  therefore,  we  regard  the  assets  in  their  unadmin- 
istered  form  as  charged  in  the  body  of  the  complaint,  or  in 
their  partially  administered  condition  as  set  forth  in  the 
schedule  appended  to  the  complaint,  there  seems  to  be 
abundant  aliment  for  such  account  as  is  demanded  by  the 
complaint  in  this  action. 

2.  It  is  objected  that  there  is  no  allegation  in  the  com- 
plaint that  these  assets  ever  came  into  the  possession  of  the 
defendant.  It  i;  not  necessary  there  should  be.  It  is  suffi- 
cient that  they  were  in  the  hands  of  William  B.  Walton 
unadministered  at  the  time  of  his  death.  That  makes  his 
estate  liable  to  account  for  the  same.  The  defendant  is  the 
representative  of  that  estate,  and  as  such  the  proper  party  to 
answer  such  a  charge. 

But  I  think  the  legal  presumption  without  an  express  alle- 
gation is,  that  the  property  in  possession  of  William  B.  Wal- 
ton at  the  time  of  his  death,  passed  into  the  hands  of  his 
executrix,  and  that,  if  in  fact,  it  be  otherwise,  it  lies  with  her 
to  rebut  that  legal  presumption  by  an  express  allegation  to 
that  effect  in  the  answer  to  the  complaint. 

Further  than  this  it  expressly  appears  by  the  schedule 
annexed  to  the  complaint  that  she  is  in  possession  as  hie 
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executrix  of  the  real  estate  bid  in  on  the  mortgage  fore- 
closure, and  there  is,  therefore,  a  portion  of  the  property  for 
which  she  is  liable  to  account. 

3.  It  is  further  objected  that  the  plaintiffs  remedy,  if 
available  against  the  defendant  at  all,  ds  so,  only  against  her 
personally,  and  not  as  executrix  of  the  will  of  William  B. 
Walton,  deceased.  This  is  not  an  effectual  answer  to  the 
whole  complaint,  for  two  reasons,  1.  Because  as  to  such 
property  as  was  in  the  hands  of  William  B.  Walton  nnad- 
ministered  at  the  time  of  his  death,  his  estate,  and  conso- 
qnently  the  defendant  as  executrix  is  liable  for  it.  If, 
therefore,  the  defendant  did  not  come  into  possession  of  the 
property^  the  estate,  and. consequently  herself  as  ite  represen- 
tative, is  responsible  for  it,  as  being  in  the  possession  of  Wil- 
liam B.  Walton  at  the  time  of  his  death.  If  it  did  pass  into 
her  possession  as  executrix,  there  is  an  increased  propriety 
that  as  such  executrix  she  should  be  accountable  for  it. 

This  is  sufficient  to  show  that  as  to  some  portion  of  these 
assets  she  is  properly  prosecuted  as  executrix.  Whether  as 
to  other  portions  of  them,  for  example,  goods  and  chattels, 
bonds  and  securities,  which  are  in  her  hands,  in  specie  in  the 
aame  condition  in  which  they  were  at  the  death  of  Jonathan 
Walton  (if  there  be  any  such),  she  may  not  be  liable  for  them 
individually,  it  is  not  necessary  to  determine.  I  think,  how- 
ever, she  would  be  also  liable  for  them  in  her  representative 
capacity  —  for  she  received  them  as  such  —  she  holds  them 
as  such  —  she  claims  them  as  such.  As  to  the  real  estate, 
the  charge  in  the  complaint  is  that  she  is  in  possession  of  it 
as  executrix  of  William  B.  Walton,  deceased,  and  so  far  it 
seems  to  be  manifestly  proper  to  hold  her  to  account  in  her 
representative  character.  . 

I  therefore  regard  the  action  as  properly  instituted,  and 
the  complflpint' as  showing  a  good  cause  of  action.  I  think 
the  judments  of  the  Special  and  General  Term  of  the  Supreme 
Oourt  should  both  be  reversed  with  costs,  and  judgment  should 
be  given  for  the  plaintiff  on  the  demurrer  with  leave  to  the 
defendant  to  withdraw  the  same,  and  answer  on  payment  of 

OOBtS. 
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All  for  reversal  except  Sblben,  J.,  who  reads  for  aflSrmance, 

Denio,  Ch.  J.,  is  for  reversal  on  the  ground  that  defendant,  aa 

ezecotor  of  his  &ther,  is  indebted  to  plaintiff  for  bonds  and 

mortgages  collected.    Doabts  whether  he  would  concur  as 

to  property  remaining  in  specie,  or  for  real  estate  bid  off 

by  him. 

JOEL  TIFFANY,  State  Report&r, 


Gebhajkt  Yalton  v.  The  National  Loan  Fund  Assubanob 

Society, 

The  object  of  a  physical  ezaminatioa  of  a  person  proposing  to  iDsiire  bis  life,  bj 
a  competent  physician,  is  to  ascertain  if  he  be  laboring  under,  or  is  subject  to^ 
any  disease  or  defect  which  may  tend  to  shorten  life. 

It  18  proper  for  the  examining  pliysician  to  ask  for  information  ujson  subjects 
which  he  may  think  affects  the  prolongation  of  the  life  of  the  applicant 

He  may  inquire  into  the  pecuniary  circumstances  of  the  individual  with  that 
view,  and  on  an  examination  upon  that  subject  before  a  court,  he  may  be 
asked  what  effect  such  information  produced  upon  his  mind  and  action  in 
respect  to  such  application. 

MiTLLDT,  J.  The  object  of  a  physical  examination  of  a 
person  proposing  to  insure  his  life  in  an  insurance  company, 
by  a  competent  physician,  is  to  ascertain  whether  he  is  labor- 
ing under,  or  is  subject  to,  any  diseases  or  defect  which  may 
have  a  tendency  to  shorten  life.  The  inquiry  involves  an 
examination  not  only  into  the  present  state  of  the  various 
organs  and  functions  of  the  body,  but  into  the  tendency  of 
those  organs  and  functions  to  take  on  diseases  as  affected  by 
habits  of  mind  as  well  as  of  body,  temperament,  tendency  to 
disease  from  hereditary  causes,  and  the  occupation  and  con- 
dition in  life  of  the  subject.  Of  two  persons  of  tiie  same 
age  and  present  bodily  health,  the  one  may  present  a  risk 
entirely  safe  and  proper  to  be  taken — the  other  unsafe  and 
improper  to  be  taken.  It  is  impossible  to  affix  limits  to  the 
subjects,  into  which  it  is  not  only  proper  but  necessary  for  an 
examining  surgeon  to  inquire,  in  order  to  arrive  at  a  con- 
clusion upon  which  he  can  safely  advise  the  acceptance  or 
rejection  of  a  risk. 
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Whether  I  am  right  or  wrong  in  these  views,  I  entertain 
no  doubt  that  in  many  cases  a  knowledge  of  the  pecuniary 
circumstances  of  a  person  desiring  to  be  insured  is  material 
to  the  risk  as  affecting,  in  some  degree,  the  life ;  and  they 
are  a  legitimate  subject  of  inquiry  for  the  examining  physician 
or  surgeon. 

This  inquiry  may  not  be  material  in  every  case,  but  the 
surgeon  alone  can  tell  whether  it  was,  or  was  not,  so  in  a 
given  case.  It  is  therefore  competent  to  ask  him  whether  he 
made  the  inquiry,  and  what  response  was  given,  and  how  far 
he  deemed  such  answer  material  in  deciding  to  advise  the 
taking  of  the  risk. 

In  such  cases  the  very  point  of  inquiry  is,  whether  the 
pecuniary  circumstances  were  deemed  by  liim  material,  and 
whether  he  would  have  advised  the  acceptance  of  the  risk  if 
it  had  hot  appeared  that  the  }>ei*son  desiring  to  be  insured 
was  a  man  of  means.  This  is  the  only  inquiry  by  which  the 
real  importance  of  the  inquiry  and  answers  can  be  ascertained. 

For  these  reasons  I  think  the  learned  justice  who  tried  this 
cause  erred  in  rejecting  the  question  put  to  Dr.  Staats,  as  to 
the  effect  upon  his  mind  and  action  in  respect  to  said  applica- 
tion ;  and  the  judgment  should  for  this  reason  be  reversed, 
and  a  new  trial  ordered,  costs  to  abide  the  event. 

Weight,  J.,  expressed  no  opinion ;   all  the  other  judges 

ooncurred. 

E.  PESHD^  SMITH,  State  Reporter. 
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LosENZo  D.  Dickens,  Administrator  of  Sally  Dickens,  Res- 
pondent, V.  The  Xew  York  Central  Railboad  CompanT| 
Appellants. 

Where  the  evidence  on  both  sides  is  very  close,  and  questions  of  reooTcry  or 
defeat  before  the  jury,  nicely  balanced — there  being  no  manifest  error  in  con- 
ducting the  trial — ^it  does  not  present  a  proper  case  for  a  court  of  review  to 
interfere. 

The  questioa  of  negligence  may  be  answered  by  reference  to  a  great  variety  of 
incidents  and  circumstances  proper  for  the  jury  to  consider— and  in  respect  to 
which  they  may  exercise  a  judicious  discretion. 

The  appeal  in  this  case  is  by  the  defendants  from  a  judg- 
ment in  favor  of  the  plaintifls,  rendered  in  the  sixth  district. 

The  action  was  brought  by  the  plaintiff  as  administrator 
of  Sally  Dickens,  his  wife,  under  the  statute,  to  recover  dam- 
i^i^es  resulting  to  her  next  of  kin  in  consequence  of  her  death, 
which  it  is  allied  was  caused  by  the  negligence  of  the 
defendants. 

The  cause  has  been  twice  tried.  The  verdict  rendered  on 
the  first  trial  was  set  aside  by  this  court.  (23  K.  Y.,  158.) 

The  second  trial  was  had  before  Mr.  Justice  Baloom  and  a 
jury  a^  the  Madison  Circuit  in  December,  1852,  and  on  the 
trial  the  following  facts  were  disclosed  : 

On  the  29th  of  August,  1854,  Sally  Dickens,  who  was  the 
wife  of  the  plaintiff,  and  resided  in  the  county  of  Herkimer, 
took  passage  in  one  of  the  defendant's  cars  at  Little  Falls  for 
Canastota.  She  was  accompanied  by  her  mother,  Mrs.  Kel- 
ler, and  neither  of  them  had  ever  before  that  time  taken  or 
left  the  cars  at  Canastota.  They  were  on  the  mail  train, 
which  consisted  of  three  passenger  cars.  Mrs.  Dickens  and 
her  mother  were  seated  in  the  middle  car,  on  the  south  side 
and  about  the  middle  of  the  car. 

At  Canastota  there  are  two  railroad  tracks,  about  seven 
feet  apart.  Passengers  are  received  and  discharged  on  the 
north  side  of  the  road  where  a  hotel  and  the  office  of  the  rail- 
road company  are  located,  but  there  is  nothing  to  prevent 
passengers  from  landing  on  either  side  of  the  tracks.    The 
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mail  train  on  this  day  was  a  little  behind  time,  and  arrived 
at  Canastota  on  the  most  northerly  track.  As  it  was  nearing 
Canastota  an  express  train  was  also  in  sight  coming  from  tiie 
west.  The  mail  train  on  arriving  at  Ctoastota  made  a  shorter 
stop  than  nsual ;  the  object  of  the  managers  of  the  train 
being  to  get  away  before  the  express  train  shonld  arrive.  It 
was  a  question,  whetlier  npon  the  arrival  of  the  mail  train  at 
Canastota,  the  name  of  the  station  was  announced  in  the 
middle  car,  and  upon  this  the  witnesses  differed.  But  if  the 
station  was  announced  it  was  probably  not  heard  by  Mrs. 
Dickens  and  her  mother.  One  of  them  inquired  of  a  passen- 
ger who  had  entered  the  car  whether  the  place  was  Canastota, 
and  upon  being  informed  that  it  was,  left  their  seats  and  has- 
tened to  the  west  door  of  the  car.  She  passed  off  on  the 
.south  side  of  the  car  and  was  struck  by  the  engine  of  the 
express  train  and  instantly  killed;  The  express  train  was  then 
running  at  its  usiial  speed  of  about  30  miles  an  hour. 
. .  The  brakesman-  whose  station  was  between  the  first  and 
second  passenger  cars  says,  he  knew  the  express  train  was 
comings  and  kq^t  his  station  an  the  south  side  of  theplatformy 
to  prevent  people  from  passing  off  on  that  side.  Mrs.  Dick- 
ens and  her  mother  got  off  at  that  platform  on  the  so^h  side^ 
and  yet  the  brakeman  says  he  first  saw  them  on  the  south  track. 
He  was  looking  to  see  the  ^^Eaepress,'^^  The  brakeman  whose 
station  was  between  the  second  and  third  cars  also  says  ^^  that 
he  stood  on  the  south  side  of  the  platform  to  keep  the  people 
from  getting  off  on  that  side." 

The  conductor  was  in  an  unusual  hurry.  Before  reaching 
Canastota  he  had  only  just  stopped  at  other  stations.  At 
Canastota  '^the  cars  were  stopped  motionless  not  over  a 
minute."  One  witness  says  "from  thirty  seconds  to  a 
minute."  The  defendant's  flagman  says :  "  I  was  so  fius- 
trated  and  confused  I  can't  tell  whether  they  stopped  one  or 
two  minutes."  Another  witness  says,  "should  not  think 
they  stopped  a  minute,  if  they  did  that."  The  conduct^or  of 
the  train  says  he  stopped  "  from  one  and  a  half  to  two  min- 
utes" and  had  not  time  to  make  provision  for  the  safety  of 
p^sons  on  the  sotUh  side  of  his  train.    He  was  engaged  in 
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eoav^ersatioii  with  a  mnsio  teacher  who  wanted  some  innsio 
porchaaed  at  Syracnae.  He  also  BayB  '^  if  pereone  had  been 
stationed  at  each  platform  for  that  object,  they  might  have 
prevented  persons  getting  off"  and  ^^that  the  stop  at 
Oanastota  was  a  little  shorter  than  the  nsnal  stop."  And 
another  witness  for  the  defendants  says,  '^  the  time  of  stop- 
ping there  was  a  little  shorter  than  usnal." 

At  the  time  Mrs.  Dickens  and  her  mother  got  off,  the 
train  was  in  motion.  One  witness  says,  ^^the  train  had 
started  with  a  slow  motion."  The  fireman  on  the  train  says, 
"  after  we  had  gone  the  length  of  a  car  and  a  half  or  two 
cara,  we  heard  the  signal  to  stop."  And  this  witness  thought 
the  train  had  gone  tlie  length  of  two  cars  before  the  women 
jumped  o£f'.  The  result  proved  that  that  motion  was  not 
sufficient  to  prevent  their  leaving  with  safety,  and  that  they 
were  not  injured  by  leaving  the  car,  but  were  killed  by  the 
express  train,  before  they  could  get  out  of  the  way  of  it. 

Mrs.  Dickens  had  no  children.  Her  father  was  dead  and 
and  her  mother  killed  at  the  same  time  she  was.  She  had 
two  brothers  living,  both  of  them  were  men  grown,  and  one 
sister  who  was  aged  thirty,  and  married  and  had  children ; 
another  brother  had  previously  died  leavmg  two  infant 
children.  Mrs.  Dickeus  was  an  active  woman  and  in  good 
health. 

At  the  close  of  the  plaintiff's  case  the  defendants'  counsel 
moved  to  dismiss  the  complaint  on  numerous  grounds  and 
this  motion  was  denied  and  the  defendants  duly  excepted. 

At  the  close  of  the  whole  case,  the  counsel  for  the  defend- 
ants asked  the  court  to  instruct  the  jury  that  upon  the  evi- 
dence the  plaintiff  was  only  entitled  to  recover  nominal  dam- 
ages.    This  was  refused  and  the  defendants  excepted. 

The  jury  were  iostructed  that  to  entitle  the  plaintiff  to 
recover  it  must  appear  that  the  deceased  was  not  guilty  of 
any  n^ligence  which  contributed  to  the  injury. 

That  her  only  next  of  kin  were  her  two  brothers,  one  sis- 
ter and  two  nephews  or  noices,  and  if  the  plaintiff  recover, 
the  amount  recovered  will  be  for  the  exclusive  benefit  of  the 

next  of  kin.    To  this  the  defendants  also  excepted. 

4 
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That  the  only  damages  the  jury  could  give  were  such  as 
the  jury  shonld  deem  a  fair  and  just  compensation,  with  ref- 
erence to  the  pecuniary  injuries  resulting  from  the  death  of 
Mrs.  Dickens  to  her  next  of  kin,  and  whether  more  than 
nominal  damages  had  resulted  was  a  question  for  the  joiy. 
To  this  the  defendants  excepted. 

The  judge  also  charged  that  whether  the  next  of  kin 
would  ever  have  been  benefited  pecuniarily  by  her  living, 
was  not  certain,  but  speculative  or  matter  of  conjecture. 

The  counsel  for  defendants  then  requested  the  court  to 
charge  upon  sundry  propositions  submitted,  mainly  the 
reverse  of  those  which  had  been  charged,  and  exceptions 
duly  taken. 

The  jury  found  a  verdict  for  the  plaintiff  for  $500,  and  the 
General  Term  in  the  sixth  district  having  refused  a  new  trial 
judgment  was  entered  on  the  verdict.  From  that  judgment 
the  defendants  appealed  to  this  court. 

John  n,  Reynolds^  for  the  plaintiff  (respondent). 

Danid  PraU^  for  the  defendants  (appellants). 

HoGEBOOM,  J.  This  is  one  of  those  nicely  balanced  cases 
with  which  I  think  it  is  not  proper  for  a  court  of  review  to 
interfere.  Although  the  case  appears  to  be  a  close  one,  both 
on  the  question  of  the  negligence  in  the  agents  of  the  defend- 
ants, and  the  deceased  wliom  the  plaintiff  represents,  and  the 
evidence  is  not  very  decided  or  controlling  either  way,  yet  I 
think  there  was  enough  to  submit  to  the  jury,  and  no  legal 
error  in  leaving  the  question  to  them.  As  to  the  negligence 
of  the  defendants  there  were  these  facts  for  their  considera- 
tion :  the  train  was  behind  time  ;  the  stop  at  the  station 
unusually  short ;  the  conductor  and  his  subordinates  in  a 
hurry  ;  some  of  them  excited  ;  some  doubt  whether  notice  of 
the  station  was  given  ;  an  undue  anxiety  to  leave  before  the 
express  train  arrived ;  a  failure  to  adopt  very  decided  pre- 
cautions in  keeping  passengers  from  alighting  on  the  south 
side  of  the  track  ;  some  inattention  to  his  duties  on  the  part 
of  the  brakeman  stationed  between  the  cars  to  warn  passen« 
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gers  not  to  get  out  on  that  Bide ;  the  conductor  himself  not 
occupied  in  the  yery  vigorouB  discharge  of  his  duties,  but 
more  pleasantly  employed ;  and  in  general  a  lack  of  that 
doee  and  careful  attention  which  in  circumstances  rather  per- 
ilous and  critical  like  those  which  transpired  on  this  occasion, 
is,  to,  say  the  least  a  matter  of  wise  precaution,  if  not  of  the 
most  imperatiye  duty. 

As  to  the  negligence  of  the  deceased,  the  degree  of  care 
and  prudence  devolving  upon  her  is  somewhat  to  be  meas- 
ured by  the  observance  of  proper  precautions  on  the  part  of 
the  defendants.  If  notice  of  the  arrival  at  the  station  and  the 
name  of  the  station  were  not  given,  she  was  in  a  measure 
excusable  for  not  knowing  it,  and  of  course  for  not  acting 
seasonably  upon  such  knowledge.  If,  as  is  known,  the  village 
which  was  the  place  of  her  destination  was  on  the  south  side 
of  the  track,  and  she  was  so  far  a  stranger  .as  not  to  be  likely 
to  know  that  the  passenger  depot  was  on  the  north  side,  she 
does  not  seem  to  have  been  blameworthy  in  attempting  to 
leave  the  cars  on  the  south  side.  If  her  situation  in  the 
cars  made  it  unlikely  for  her  to  know  that  an  express  train 
was  approaching,  and  no  person  in  fact  notified  her  of  the 
approach  of  such  a  train,  it  would  not  seem  to  have  been  an 
incautious  act  to  get  upon  the  south  track.  If  she  only 
learned  the  name  of  the  station  by  inquiry  from  a  fellow  pas- 
senger without  notification  from  the  defendants,  and  the  train 
did  not  stop  long  enough  for  a  person  receiving  tliis  tardy 
information  to  get  oif  from  the  train  before  it  was  slightly  in 
motion,  after  a  stop  unusually  brief,  it  would  not  seem  to 
have  been  necessarily  such  negligence  as  should  defeat  the 
action,  for  her  to  leave  the  train  under  such  circum- 
stances If  the  express  and  mail  trains  were  not  accus- 
tomed to  meet  at  this  point  it  was  not  negligence  in 
her  not  to  anticipate  the  arrival  of  the  express  train, 
and,  of  course,  not  to  guard  against  it  unless  she  was  oth- 
erwise sufficiently  and  seasonably  advised  of  its  approach. 
The  imputation  of  negligence  in  all  these  particulars 
depends  very  much  upon  the  observance  of  all  proper 
precautions    on    the   part    of  the  defendants,  and  if  the 
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jury  were  warranted  in  finding  against  them  upon  the  pri- 
mary question  of  negligence  on  their  part-,  as  perhaps  they 
did  in  all  these  particulars,  I  do  not  think  we  are  in  a  situa- 
tion to  say  that  there  was  legal  error  in  submitting  the  ques- 
tion of  the  plaintiff's,  as  well  as  the  defendants',  negligence  to 
the  jury.  This  question  of  negligence  depends  ordinarily 
upon  so  many  minute  circumstances,  and  is  governed  so 
much  by  the  facts  of  each  particular  case,  that  it  is  very  dflS- 
cult  to  lay  down  any  safe  or  practical  general  rule  on  the 
question  what  constitutes  it,  and  it  is  well  said  that  the  evi- 
dence of  it,  should  be  clear  and  decisive,  to  impute  legal  error 
to  a  judge  who  submits  it  under  conflicting  facts  to  the  deter- 
mination of  a  jury. 

In  regard  to  the  rule  of  damages,  I  think  the  charge  of  the 
judge  was  in  conformity  to  the  statute  and  suflSciently 
guarded  and  limited  in  reference  to  the  facts  of  the  case. 
He  appears  to  have  been  strictly  within  the  limit  of  the  rule 
recently  laid  down  in  this  court,  after  much  consideration  and 
two  successful  arguments,  in  the  case  of  TiUy  v.  the  Hudson 
Hiver  Railroad  Company,  I  think  the  defendants  cannot 
successfully  assail  the  charge  on  this  point  unless  it  is  a  case 
for  limiting  the  plaintiff  to  nominal  damages.  We  are  not 
at  liberty  to  lay  down  any  such  restricted  rule,  without  viola- 
ting the  statute  and  the  current  of  former  decisions.  We  have 
frequently  had  occasion  to  say  that  the  statute  was  not  very 
precise  in  its  terms,  nor  susceptible  of  a  very  clear  and  exact 
construction,  but  we  regard  it  as  obvious  that  from  its  scope 
and  tenor,  some  latitude  must  be  allowed  to  the  careful 
discretion  of  a  jury,  in  assessing  the  damages  of  each  partic- 
ular case.  It  may  be,  and  is,  probably,  true,  that  this  power 
is  sometimes  abused,  but  the  correction  is  not  with  this  court. 
It  is  not  always  easy  to  see  how  the  death  of  a  particular 
individual,  and  she  a  wife,  will  operate  to  the  pecuniary  pre- 
judice of  collateral  relatives,  and  if  so,  to  what  extent.  But  as 
the  law  does  not  require  direct  and  precise  proof  on  this  sub- 
j^t,  and  has  committed  to  the  jury  a  liberal  discretion  in  its 
actual  disposition,  we  cannot  say,  in  view  of  the  not  very 
extravagant  sum  assessed  by  the  jury  in  this  particular  casOy 
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if  anj  8am  whatever  were  to  be  allowed,  that  any  priaciple 
of  law  has  been  violated. 

The  judgment  of  the  court  ^below  must  be  affirmed. 

All  affirm  except  Davies,  J.,  who  is  for  reversal.    Seldkk, 

J.,  does  not  vote. 

JOEL  TIFFANY,  State  Heparter. 


Dayid  Eellt,  Administrator,  etc.,  of  Catharine  Kelly, 
deceased,  Bespondent,  v.  Anthony  J.  Campbell,  Ap- 
pellant. 

A  gift  by  a  hnsbend  to  a  wife  will  be  upheld  without  the  aid  of  the  statutes  of 
1848,  1849,  1860  or  1862,  where  the  rights  of  creditors  are  not  oonoemed. 

The  husband  may  act  as  the  a)^nt  of  the  wife  and  what  he  said  while  acting  as 
her  agent  at  the  time  of  taking  a  bill  of  sale,  etc.,  is  a  part  of  the  res  gtftci, 
and  therefore  competent  evidence  for  the  wife. 

Baloom,  J.  The  bill  of  sale  of  the  goods,  from  Jones  to 
Mrs.  Kelly,  was  dated  and  executed  on  the  5th  day  of  Feb- 
ruary, 1861.  Her  coverture  did  not  then  prevent  her  from 
purdiasing  the  goods  and  going  into  trade  as  a  shoe  merchant 
(Laws  of  1860,  p.  167,  §§  1,  2.) 

The  action  for  the  conversion  of  the  goods  by  the  defend- 
ant was  properly  bought  in  her  name.  (Laws  of  1860,  p. 
158,  §  7;  Laws  of  1862,  p.  344,  §  7;  Code  §§  111,  114.) 

The  bill  of  sale  itself  authorized  Mrs.  Kelly  to  maintain 
the  action  in  her  own  name,  unless  it  was  impeached  for 
fraud.  (27  Barb.,  178 ;  32  id.,  293 ;  4  Kern.,  555.) 

The  notes  surrendered,  as  the  consideration  for  the  bill  of 
Bale,  were  payable  to  Mrs.  Kelly  or  order,  and  the  presump- 
tion was  that  they  were  given  for  a  consideration  moving 
from  her,  and  were  her  separate  property.  But  it  was  com- 
petent for  her  to  prove  by  her  daughter,  Catharine  D.  Jones, 
that  her  husband  gave  her  money  fix)m  time  to  time  and  told 
her  to  do  with  it  as  she  pleased;  and  that  she  kept  the 
money,  so  received,  herself,  and  deposited  it  in  a  bank.  This 
evidence  tended  to  establish  that  the  money,  she  loaned  to 
Jones  for  the  notes,  was  her  own  and  not  her  husband's* 
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A  gift  by  a  hasband  to  a  wife  will  be  upheld,  when  the 
rights  of  creditors  are  not  in  question,  without  the  aid  of  the 
statutes  of  1848  or  1849,  1860  or  1862.  (17  Johns.,  548 ; 
3  Edwards'  Ch.,  92 ;  2  Kent's  Com.,  9th  ed.,  155  ;  4  Comst., 
284;  7  Johns.  Ch.,  57 ;  3  Paige,  440 ;  4  Barb.,  546 ;  8  Paige, 
161 ;  3  Bradf.,  7 ;  24  N.  T.,  623 ;  2  Bosw.,  92 ;  2  Md.  Ch. 
Decis.,  353 ;  5  Penn.,  154 ;  29  id.,  43 ;  3  Cush.,  191 ;  6  id.  20.) 

The  husband  of  Mrs.  Kelly  acted  as  her  agent  in  taking 
the  bill  of  sale,  and  would  be  estopped  from  claiming  the 
goods  as  his  own. 

The  court,  therefore,  properly  charged  the  jury,  that  the 
bill  of  sale  conveyed  to  Mrs.  Kelly  the  title  to  the  goods,  as 
between  Jones  and  her  husband,  and  authorized  her  to  main- 
tain the  action  for  her  separate  property. 

The  foregoing  views  also  show  that  the  court  rightftilly 
refused  to  charge  the  jury  as  requested  by  the  defendant's 
counsel. 

The  whole  charge  is  not  set  out  in  the  case  and  we  must 
presume  that  the  question  of  fraud  was  properly  submitted 
to  the  jury. 

Whether  the  verdict  was  against  evidence  is  not  within 
the  province  of  this  court  to  determine.  The  decision  of  the 
Supreme  Court  that  it  was  not  against  evidence  is  conclusive 
upon  the  defendant. 

What  Mr.  Kelly  said  when  he  gave  his  wife  money,  and 
also  what  he  said  as  to  the  person  for  whom  he  was  acting 
when  he  took  the  bill  of  sale,  i.  e.^  that  he  was  acting  as 
agent  for  his  wife,  was  res  gestcB^  and  therefore  competent 
evidence  for  his  wife.  (23  N.  Y.,  502 ;  1  Greenl.  Ev.,  §  108 ; 
Cow.  &  Hill's  Notes,  592  to  606 ;  1  Denio,  141 ;  9  Barb., 
271 ;  29  id.,  290.) 

For  these  reasons  I  am  of  the  opinion  the  judgment  of 
the  Supreme  Court  should  be  aflBirmed  with  costs. 

Davies,  J.,  also  delivered  an  opinion  .for  affirmance  and 
all  the  judges  concurred. 

Judgment  affirmed. 
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JoANKA  MuLFOBD  and  others,  Bespondents,  v.  James  Mulles 
and  others,  execators,  etc.,  of  John  Cassidj,  deceased, 
Appellants. 

Pard  eyidenoe  ia  competent  to  show  that  an  assignment,  absolute  in  terms,  is 
intended  as  collateral  security  merely. 

This  was  an  action,  that  was  brought  in  the  Supreme 
Court  against  John  Cassidy,  since  deceased,  to  foreclose  a 
mortgage  on  certain  real  estate  situated  in  the  county  of 
Suffolk ;  which  mortgage  was  dated  the  10th  day  of  Novem- 
ber, 1857,  and  executed  by  fcassidy  to  secure  the  payment  to 
the  plainti£&  of  the  sum  of  $9,450,  with  interest  at  six  per 
cent,  in  the  manner  and  at  the  times  specified  in  the  condi- 
tion of  a  bond  given  by  Cassidy,  that  accompanied  the  mort- 
gage. 

The  condition  of  the  bond  contained  the  following  clause : 
"It  being  understood  that  said  Cassidy  shiall  assign  and 
transfer  to  said  obligees  (who  were  the  plaintiffs),  $5,500  of 
the  principal  of  a  certain  judgment  obtained  in  the  Si\premo 
Court  against  the  late  city  of  WilHamsburgh,  together  witli 
the  intei-est  that  may  accrue  thereon  at  six  per  cent  per 
annum,  and  which  judgment  and  interest,  when  paid  by  the 
city  of  Brooklyn,  shall  be  received  by  the  said  obligees  in 
full  for  the  sum  aforesaid,  the  said  Cassidy  hereby  guarantee- 
ing that  the  said  judgment  shall  be  collected  and  paid,  on  or 
before  the  date  aforesaid,  viz. :  the  tenth  day  of  September, 
I860." 

The  bond  bore  even  date  with  the  mortgage.  On  the  same 
day  the  bond  and  mortgage  were  given,  Cassidy  executed  an 
assignment,  bearing  date  on  that  day,  to  the  obligees  in  the 
bond,  who  were  the  plaintiffs,  which  recited  that  he  recovered 
a  judgment  against  the  city  of  Williamsburgh  on  the  5th  day 
of  August,  1857,  in  the  Supreme  Court,  for  $6,364.29  ;  and 
it  assigned  $5,500  of  the  judgment  to  the  plaintiffs,  with 
interest  thereon  s^t  six  per  cent ;  and  then  stated,  as  follows : 
^  which  sum,  when  collected,  shall  be  applied  by  the  obligees, 
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upon  the  aforesaid  bond  of  Cassidj ;"  and  in  and  by  the 
assignment  Gassidj  covenanted  that  he  would  not  collect  or 
receive  the  $5,500,  and  interest,  or  anj  part  thereof,  nor 
release  nor  dischai^  the  said  judgment,  but  would  '^  own  and 
allow  "  all  lawful  proceedings  therein  ;  "  the  said  parties  of 
the  second  part  saving  the  said  parties  of  the  first  part  harm- 
less of  and  from  any  costs  in  the  premises." 

The  defense  was,  that  the  $5,500,  of  said  judgment  and 
interest,  had  been  paid  and  received  in  such  a  manner  that 
the  same  should  be  allowed  and  credited  to  Cassidy  on  the 
bond  and  mortgage.  If  that  sum  and  interest  had  been  so 
applied  on  the  bond  and  mortgage  the  same  would  have  been 
satisfied. 

The  action  was  tried  before  a  referee. 

It  appeared  that  after  the  recovery  of  the  judgment,  and 
prior  to  the  10th  day  of  November,  1857,  the  city  of  Wil- 
liamsburgh  had  been  made  a  part  of  the  city  of  Brooklyn  ; 
and  that  an  action  upon  the  judgment  against  the  latter  city 
was  then  pending,  which  had  been  brought  by  one  Stevenson, 
as  attorney,  upon  the  retainer  of  Cassidy.  The  city  of  Brook- 
lyn had  notice  of  the  assignment  to  the  plaintiffs  on  the  16th 
day  of  November,  1857. 

Stevenson  recovered  upon  the  judgment,  against  the  city 
of  Williamsburgh,  another  judgment  against  the  city  of 
Brooklyn  ;  and  he  received  the  money  due  on  the  last  men- 
tioned judgment  from  the  comptroller  of  the  latter  city,  on 
the  18th  day  of  June,  1859,  "in  the  character  of  attorney 
of  Cassidy."  Stevenson  testified  that  he  had  no  authority 
from  the  plaintiffs  to  receive  the  money ;  and  that  he  acted 
under  the  directions  of  Cassidy  in  collecting  the  judgment. 
He  gave  a  satisfaction  piece  of  the  judgment  as  attorney  for 
Cassidy.  He  paid  $932.22  of  the  money  to  one  Maurice, 
on  the  orders  of  Cassidy.  Cassidy  directed  Stevenson  not 
to  pay  any  of  the  money  to  the  plaintiffs,  and  demanded  it 
of  Stevenson,  and  threatened  to  sue  him  if  he  did  not  pay 
it  to  him. 

Stevenson  paid  $3,000  of  the  money  to  the  plaintiffs' 
agent,  which  was  applied  on  the  bond  and  mortgage.    He 
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refused  to  pay  any  more  of  the  money  to  the  plaintifis,  on 
the  ground  that  he  had  a  prior  claim  to  the  same  for  Bervices 
rendered  for  Caseidy,  as  his  attorney  and  connsel  on  claims 
against  the  cities  of  Brooklyn  and  Williamsbnrgh  nnder  a 
special  agreement.  But  the  terms  of  snch  agreement  were 
not  proved. 

Cassidy  objected  and  excepted  to  the  admission  of  the  fol- 
lowing evidence :  1.  Parol  evidence  that  $5,600  of  the  judg- 
ment was  assigned  as  collateral  security  for  the  payment  of 
a  like  portion  of  the  money  mentioned  in  the  condition  of 
the  bond.  2.  Evidence  that  Cassidy  said,  before  the  assign- 
ment was  executed,  that  he  did  not  expect  the  plaintiffs  to 
relinqoish  any  claim  any  faster  than  the  money  was  paid. 
3.  That  the  plaintiff's  agent  told  him  the  plaintiff  would  not 
accept  any  assignment  of  the  judgment  as  payment  but  as 
collateral.  4.  The  evidence  of  what  Cassidy  said  to  Steven* 
son,  hereinbefore  mentioned.  5.  That  Cassidy  directed  Ste- 
venson to  pay  $932.23  of  the  money  to  Maurice.  6.  The 
eridence  that  in  collecting  the  judgment  Stevenson  acted 
under  the  directions  of  Cassidy.  This  evidence  was  not 
contradicted. 

Cassidy's  counsel  asked  the  referee  to  dismiss  the  com- 
plaint on  the  ground  that  there  was  no  breach  shown  in  the 
condition  of  the  bond  and  mortgage  ;  which  motion  the 
referee  denied,  and  Cassidy's  counsel  excepted. 

The  referee  found  there  was  due  on  the  bond  and  mortgage 
the  sum  of  $3,505.89.  He  refused  to  allow  thereon  any 
more  than  $3,000  of  the  money  collected  upon  the  judgment 
against  the  dty  of  Brooklyn.  He  found  that,  although  the 
assignment  of  $5,500  of  the  judgment  against  the  city  of 
Williamsburgh  was  absolute,  it  was  intended  by  the  parties 
only  as  collateral  security  for  the  payment  of  a  like  portion 
of  the  money  secured  by  the  mortgage.  He  also  found  the 
other  facts  hereinbefore  stated. 

Cassidy's  counsel  excepted  to  the  ^ndings  of  the  referee. 

A  judgment  for  the  sale  of  the  mortgaged  premises  was 
entered  upon  the  decision  of  the  referee  in  conformity  there- 
with ;  which  judgment  was  afBrmed  at  a  General  Term  of 
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the  Supreme  Court  in  the  second  district.    After  it  was 
affirmed  Cassidy  died  and  his  executors  were  substituted  as 
defendants  in  the  action,  and  they  appealed  from  the  judg- 
ment to  this  court. 
The  case  was  submitted  upon  printed  briefs. 

D.  P.  Bamardj  for  the  appellants. 

W.  P.  Buffettj  for  the  respondents. 

Balooh,  J.  The  appellants'  counsel  contends  that  the 
referee  erred  in  allowing  the  plaintiffs  to  prove  by  Stevenson 
tliat  he  acted  under  the  directions  of  Cassidy,  in  collecting 
the  judgment  of  the  city  of  Brooklyn ;  and  that  the  referee 
also  erred  in  permitting  Stevenson  to  testify  that  Cassidy 
directed  him  not  to  pay  the  money  he  received  upon  that 
judgment  from  the  comptroller  of  said  city,  to  the  plaintiffs, 
and  threatened  to  sue  him  if  he  should  pay  such  money  to 
them.  His  position  is,  that  if  Stevenson  was  the  attorney  of 
Cassidy,  any  directions  the  latter  gave  the  former,  and  all 
conversations  between  them,  touching  the  collection  of  the 
judgment  and  the  disposition  of  the  money  received  thereon, 
were  covered  by  the  seal  of  professional  confidence. 

The  decisions  of  the  referee  in  admitting  this  evidence 
were  so  palpably  correct,  that  I  need  only  say  the  facts  testi- 
fied to  by  Stevenson  were  not  of  the  character  which  an 
attorney  is  prohibited  from  disclosing  as  a  witness  without 
the  consent  of  his  client.  (1  Greenl.  Ev.,  §  245.) 

It  is  not  necessary  to  determine  whether  the  referee  erred 
in  receiving  parol  evidence  of  what  was  said  between  Cassidy 
and  the  plaintiffs'  agent,  before  the  assignment  of  $5,500  of 
the  judgment  against  the  city  of  "Williamsburgh  was  made 
to  the  plaintiffs,  to  show  that  the  assignment  was  taken  by 
the  plaintiffs  as  collateral  security  for  a  like  portion  of  the 
money  mentioned  in  the  bond  and  mortgage;  for  the  assign- 
ment and  bond,  themselves,  clearly  establish  that  fact.  Those 
inslarimients  show  that  the  plaintiffs  were  not  to  apply  the 
$5,500,  and  interest  thereon,  upon  the  bond  and  mortgage 
until  -the  same  should  be  collected  or  received  by  them,  or 
some  agent  or  attorney  for  them  by  their  authority. 


ft 
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The  question  ia  not  whether  the  plaintifb  could  have  com- 
pelled the  city  of  Brooklyn  to  pay  the  $5,500,  and  interest, 
again  to  them,  after  the  comptroller  had  paid  the  same  to 
Stevenson  or  whether  they  could  have  collected  that  money 
of  Stevenson  after  he  received  it ;  but  whether  Cassidy,  after 
Stevenson  had  collected  the  money,  as  his  attorney  and  under 
his  directions,  of  the  city  of  Brooklyn,  and  by  his  directions 
had  refused  to  pay  $2,500  of  the  same,  and  the  interest,  over 
to  the  plaintiff,  could  compel  the  plaintiffi  to  apply  the  por* 
tion  not  paid  over  to  them,  upon  the  bond  and  mortgage. 

Cassidy  covenanted  in  the  assignment  of  the  $5,500  and 
interest,  that  he  would  not  collect  or  receive  the  same,  or  any 
part  thereof,  nor  release  nor  discharge  the  judgment;  yet 
Stevenson  did  all  of  these  things  and  rettdned  $2,500  of  the 
money,  besides  interest,  by  his  directions ;  and  according  to 
the  bond  as  well  as  the  assignment,  the  plaintiffi  were  not 
to  apply  any  portion  of  the  $5,500,  and  interest,  upon  the 
bond  and  mortgage  until  the  same  should  be  collected — 
which  means  collected  by  them  or  their  agent  or  attorney 
— and  not  by  Stevenson,  whom  they  did  not  employ,  and 
who  never  professed  to  act  as  their  agent  or  attorney. 

These  facts  clearly  estopped  Cassidy  from  claiming  that 
Stevenson  was  the  attorney  of  the  plaintifls  in  collecting  or 
receiving  any  portion  of  the  judgment;  and  also  estopped 
him  from  insisting  that  Stevenson  did  not  collect  the  whole 
judgment  and  retain  $2,500  of  it,  besides  interest,  as  his 
attorney. 

The  case  therefore  was  correctly  determined  by  the  re& 
eree,  and  the  judgment  of  the  Supreme  Court  in  conformity 
therewith  should  be  a£Snned  with  costs. 

Judgment  affirmed. 
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James  Eabl,  Appellant,  v.  Desbiok  Clute,  Jr.,  Bespondent. 

It  is  not  competent  to  prove,  for  the  purpose  of  establishing  the  fact,  that  a  chat- 
tel mortgage  was  executed  as  security  for  a  note  given  to  compound  a  felony, 
that  one  of  the  assignors  of  the  mortgage,  said  before  the  assignment  thereof, 
that  he  knew  the  mortgage  was  given  to  settle  and  drop  a  criminal  prose- 
cution. 

m 

This  is  an  appeal  from  a  judgment  affirming  a  judgment 
entered  against  the  appellant,  and  in  favor  of  the  respondent, 
in  an  action  brought  by  the  plaintiff  against  the  defendant 
to  recover  the  possession  of  certain  personal  property,  viz. 
one  gray  horse.  The  action  came  on  for  trial  at  the  Sara- 
toga circuit,  on  the  21st  day  of  September,  1858,  before 
Justice  EosEKBANS  and  a  jury.  The  plaintiff  proved  that  he 
owned  the  horse  in  question  in  September,  1856  ;  and  that 
he  remained  in  his  possession  until  about  January  29th,  1857, 
when  he  was  taken  away  by  Thomas  J.  Clute,  and  delivered 
to  the  defendant.  That  on  or  about  March  6th,  1858,  the 
plaintiff  caused  the  said  horse  to  be  demanded  of  the  defend- 
ant ;  but  the  defendant  refused  to  give  him  up.  The  prop- 
erty was  taken  from  the  defendant  and  delivered  to  the 
plaintiff  on  that  day  by  virtue  of  proceedings  in  that  action. 
The  value  of  the  property  was  admitted  to  be  $90.  The 
plaintiff  then  rested.  The  defendant's  evidence  went  to 
prove  that  he  was  the  owner  of  said  property,  and  had 
acquired  the  same  by  purchase  from  Thomas  J.  Clute  about 
February  20,  1857,  and  that  Thomas  J.  Clute  had  acquired 
the  right  to  the  horce  by  virtue  of  a  chattel  mortgage  exe- 
cuted on  the  part  of  the  plaintiff  to  one  Close,  Degraff  and 
Van  Hyning,  who  had  for  value  assigned  the  same  to  Clute. 

In  regard  to  this  mortgage  the  plaintiff  claimed  that  it 
was  void  as  given  by  plaintiff  and  his  son  James  Emmett 
Earl  to  compound  a  felony,  to  wit :  a  complaint  for  perjury 
made  by  one  McCarty,  a  defendant  in  a  suit  tried  before  a 
justice,  in  which  the  son,  J.  E.  Earl,  had  testified  falsely 
against  him.  The  mortgage  was  in  fact  given  as  a  collateral 
security  for  a  note  which  the  mortgagees  had  signed  for  Earl 
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and  his  Bon,  and  as  this  note  was  given  to  McCarty  and  for 
the  amonnt  of  the  judgment  which  was  obtained  against 
McCarty,  it  was  claimed  that  there  was  evidence  to  go  to 
the  jury  that  the  object  of  the  mortgage  was  to  hush  up  the 
chai^  of  perjury  against  the  son.  But  there  was  no  direct 
evidence  that  it  was  given  for  such  purpose,  and  the  mort- 
gagees denied  it,  and  the  evidence  was  decisive  in  their  favor. 

The  plaintiff  offerjed  to  prove  by  William  B.  Harris,  that 
Fellows,  who  held  another  mortgage  on  the  property,  stated 
to  Yan  Hyning  before  the  assignment  of  the  mortgage  to 
Clute,  that  he.  Fellows,  had  a  mortgage  upon  the  horse 
in  question,  and  asked  Van  Hyning  if  he  did  not  know 
that  the  mortgage  in  question  was  given  to  settle  and 
drop  that  criminal  prosecution  against  Emmett.  To  which 
Van  Hyning  replied,  he  did.  The  evidence  was  objected  to 
on  the  part  of  the  defendant's  counsel  as  not  competent  in 
this  action,  it  being  hearsay  evidence.  The  objection  was 
sustained  by  the  court,  and  evidence  excluded,  to  which  the 
plaintiff's  counsel  excepted. 

The  plaintiff  showed  by  Gideon  Close,  who  was  sworn  on 
the  part  of  the  plaintiff,  that  prior  to  the  execution  of  the 
mortgage  in  question,  the  plaintiff  stated  to  said  witness  that 
the  consideration  for  which  the  mortgage  was  to  be  given 
was  not  to  be  used  or  given  to  settle  or  drop  the  criminal 
prosecution,  but  to  pay  back  a  judgment  obtained  against 
McCarty,  which  he,  plaintiff,  assigned  to  Fellows.  That 
Close  communicated  the  statements  made  by  plaintiff  to  him, 
to  Degraff  and  Van  Hyning,  who,  together  with  the  witness, 
gave  their  note  and  money  for  the  mortgage  in  question. 
This  plaintiff  then  rested. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that 
the  evidence  was  insufficient  to  warrant  a  verdict  for  the 
plaintiff.  The  plaintiff  asked  to  submit  the  questions  of  fact 
to  the  jury,  but  the  court  refused,  and  granted  the  motion  for 
a  nonsuit,  to  which  refusal  and  decision  the  plaintiff  duly 
excepted.  Judgment  of  nonsuit  was  thereupon  entered,  and, 
on  appeal  to  the  general  term,  affirmed.  From  the  latter 
judgment  the  plaintiff  appealed  to  this  court. 
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John  K.  Porter  J  for  the  plaintiff  (appellant). 
T.  J.  Clute,  for  the  defendant  (reBpondent). 

HoGEBooH,  J.  The  plaintiff  offered  to  prove  by  Wil- 
liam B.  Harris,  that  one  Fellows  stated  to  Yan  Hyning 
(one  of  the  mortgagees)  before  the  assignment  of  the  mort- 
gage to  Clute,  that  he  had  a  mortgage  upon  the  property  in 
question,  and  asked  Yan  Hyning  if  he  did  not  know  that 
the  mortgage  in  question  was  given  to  settle  and  drop 
the  criminal  prosecution  against  James  Emmett  Earl;  to 
which  he  replied  he  did.  This  evidence  was  objected  to  by 
defendant's  counsel  as  not  competent  in  this  action,  and  the 
objection  was  sustained  by  the  coart,  and  the  evidence 
excluded.  To  which  the  plaintiff's  counsel  duly  excepted. 
This  exception  is  not  well  taken.  In  the  first  place,  it  was 
not  material  to  this  issue,  whether  Fellows  had  a  mortgage 
upon  the  property  in  question,  and  as  this  evidence  was  pro- 
perly excluded,  the  whole  exception,  being  general,  must  fail. 
Again,  as  to  the  residue  of  the  evidence,  the  offer  was  to  show 
an  admission,  by  one  of  the  mortgagees ;  that  before  he  had 
made  the  assignment  to  Glute,  not  before  he  took  the  mort- 
gage, he  knew  it  was  given  to  settle  a  criminal  prosecution. 
Knowledge  acquired  at  so  late  a  period  could  not  invalidate 
the  mortgage.  Besides,  Yan  Hyning  himself  was  a  com- 
petent witness,  and  his  admissions  improper  testimony.  The 
true  question  was,  whether  the  mortgage  was  in  fact  given 
for  an  illegal  consideration;  not  whether  he  had  said  so. 
{Paige  v.  Cagwin,  7  Hill,  361.) 

The  motion  for  a  nonsuit  was  also  properly  disposed  of. 
There  was  no  suflScient  evidence  that  there  was  any  agree- 
ment to  compound  a  felony ;  still  less,  that,  the  mortgage  was 
the  result  of  such  an  agreement  to  compound  a  felony ;  stiU 
less,  that  the  mortgagees  had  knowledge  that  the  note  which 
the  mortgage  was  given  to  secure,  was  tainted  by  such  an 
illegal  purpose.  All  which  were  essential  to  make  the  mort- 
gage invalid,  even  as  against  them. 

The  evidence  was  insufficient  to  warrant  a  verdict  for  the 
plaintiff,  or  to  be  submitted  to  the  jury  for  that  purpose. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 
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James  Freeland,  Bespondent,  v.  George  Yan  Campen, 

Appellant. 

Fartlefl  to  protested  negotiable  paper  maj,  bj  Bpedal  agreement,  provide  for 
taking  up  auch  paper,  without  altering  the  status  of  theii^  legal  rights  in 
reepect  to  each  other. 

HooEBooM,  J.  The  rights  of  the  parties  depend  npon  the 
true  construction  to  be  given  to  transactions  between  them 
at  their  different  dates. 

On  the  27th  of  February,  1854,  the  plaintiff  purchased  of 
the  defendant  lumber,  the  supposed  quantity  of  which  entitled 
the  latter  to  compensation  to  the  amount  of  $2,660,  and  for 
this  amount  the  plaintiff  gave  to  the  defendant  his  negotiable 
note,  indorsed  by  one  Blackmore,  payable  at  the  Leather 
Manufacturers'  Bank  in  New  York,  on  the  31st  day  of  May, 
1854.  This  note  was  shortly  thereafter  negotiated  by  the 
defendant  at  the  Steuben  County  Bank,  and  both  parties 
became  liable  npon  it.  Before  its  maturity,  and  on  the  29th 
day  of  May,  1854,  the  plaintiff  and  defendant  accounted 
together  in  regard  to  the  lumber,  and  by  measurement  ascer- 
tained a  deficiency  in  the  quantity  which  entitled  the  plaintiff 
to  a  deduction  of  $677.95  from  the  purchase  price ;  so  that 
the  true  amoimt  for  which  he  was  liable  to  the  defendant  on 
account  of  the  lumber  was  $1,982.05,  instead  of  $2,660. 
Some  provision  therefore  was  to  be  made  for  this ;  especially 
as  the  $2,660  note  would  mature  in  a  few  days.  The  plain- 
tiff was  then  in  possession  of  a  good  and  collectible  draft 
drawn  by  Almy  &  Wilcox,  of  Cincinnati,  on  Duncan,  Sher- 
man &  Co.,  of  New  York,  payable  without  grace  on  the  Ist 
day  of  June  then  next.  This  was  less  than  his  just  indebt- 
edness to  the  defendant  by  the  sum  of  $384.90.  The  plaintiff 
thereupon  executed  and  delivered  to  the  defendant  his  note 
for  the  last  named  sum,  payable  on  the  1st  day  of  August 
thereaft;er,  at  the  Leather  Manufacturers'  Bank  in  New  York, 
and  also  indorsed  and  delivered  to  him  the  draft  before 
mentioned  in  fuU  jpa^ment  of  the  note  of  $2,660.  This 
agreement  was  reduced  to  writing  at  the  time.    The  legal 
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effect  of  it  was,  I  thiixk,  as  between  the  present  parties,  to 
make  the  defendant  and  not  the  plaintiff  liable  to  pay  the 
$2,660  note  at  the  Steuben  County  Bank.  The  plaintiff  had 
put  into  the  defendant's  hands  available  paper  to  pay  so 
much  of  that  note  as  he  was  equitably  bound  to  pay.  He 
had  in  effect  negotiated  or  sold  to  the  defendant  such  avail- 
able paper  in  Aill  payment  and  extinguishment  of  such 
liability.  Th^  defendant  could  doubtless  have  realized  the 
full  amount  by  negotiating  it  at  the  Steuben  County  Bank. 
If  he  had  done  so  and  had  procured  the  discount  of  his  own 
paper  for  the  balance,  the  $2,660  note  would  have  been  paid, 
and  both  parties  would  then  have  remained  liable,  as  between 
themselves,  for  precisely  what  was  equitable  between  them. 
This  was  doubtless  what  was  intended.  At  all  events,  for  a 
perfectly  valid  price  and  consideration,  to  wit :  the  plaintiff's 
note  payable  at  a  future  day,  and  the  Cincinnati  draft,  also 
not  yet  matured,  the  plaintiff  paid  so  much  of  the  $2,660 
note  as  he  was,  as  between  the  parties,  bound  to  pay,  and 
these  were  received  in  payment.  Such  is  the  language  of  the 
written  contract,  and  there  is  nothing  in  the  case  to  alter  or 
qualify  its  effect.  The  legal  effect  of  the  transaction  was 
noty  as  the  defendant's  counsel  supposes,  to  make  the  defend- 
ant the  mere  bailee  or  agent  of  the  plaintiff  to  n^otiate  and 
collect  the  draft  and  small  note  and  apply  the  proceeds  to 
the  extinguishment  of  the  $2,660  note.  Even  if  such  was  the 
transaction,  the  defendant  neglected  his  duty  in  not  promptly 
transmitting  the  draft  for  collection,  and  if  the  plaintiff  in 
any  way  subsequently  paid  of  this  amount  of  $2,660  more 
than  by  this  agreement  it  was  intended  he  should  pay,  it  is 
not  perceived  why  he  ought  not  to  be  permitted  to  recover  it 
as  money  paid  for  and  on  account  of  the  defendant.  By 
reason  of  the  defendant's  negligence  in  forwarding  the  draft 
for  collection  it  was  not  seasonably  protested,  and  the  plain- 
tiff was  discharged  from  his  liability  as  indorser. 

On  the  10th  of  August,  1854,  the  parties  made  a  farther 
agreement  in  writing,  reciting  the  foregoing  facts,  and  that  the 
$2,660  note  and  the  $1,597.15  draft  were  still  unpaid,  and 
stipulating  that  for  the  present  the  plaintiff  should  take  care 
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of  80  much  of  said  note  of  $2,660  as  equaled  the  amount  of 
the  draft,  and  that  the  defendant  should  take  care  of  the 
balance;  but  without  in  anj  respect  altering  existing,  or 
creating  new  or  different  liabilities  of  the  parties  to  each 
other  or  to  otiier  persons. 

After  this  explicit  statement  and  reservation  of  their  rights, 
I  do  not  see  how,  by  this  arrangement,  the  position  of  the 
parties  was  in  any  respect  changed.  The  plaintiff  must  by 
this  time  have  paid  his  $380,90  note,  for  it  had  just  previously 
matured,  and  nothing  further  is  said  about  it.  He  was  also 
l^ally  discharged  from  his  liability  on  the  draft  because  it 
had  not  been  duly  protested.  On  the  same  day  he  performed 
his  part  of  the  agreement  of  that  date  by  paying  $1,620.83 
on  the  $2,660  note,  the  defendant  paying  the  balance.  It 
being  necessary  to  take  measures  to  collect  the  draft,  the 
defendant  placed  it  in  the  plaintiff's  hands  for  that  purpose^ 
It  was  prosecuted  against  Duncan,  Sherman  &  Co.,  by  the 
advice  of  the  defendant,  and  in  his  name,  the  defendant 
giving  the  plaintiff  written  authority  for  that  purpose,  and 
authority  to  receive  and  control  the  proceeds  when  collected. 
The  suit  brought  against  Duncan,  Sherman  &  Co.  was  ulti- 
mately, and  on  the  26th  of  February,  1857,  compromised, 
with  the  advice  and  consent  of  the  defendant,  upQU  payment 
of  the  principal  of  the  draft,  without  interest  or  costs.  The 
plaintiff's  costs,  $60,  and  $8  for  exchange,  being  deducted  by 
the  attorneys  from  the  same.  The  balance,  $1,529.15,  was 
put  into  the  plaintiff's  hands  on  the  26th  day  of  February, 
1857.  The  difference  between  this  sum  and  the  amount  paid 
by  him  in  August  1854,  with  interest  thereon,  was  the  amount 
which  the  plaintiff  recovered  on  the  trial,  with  the  exception 
of  one  or  two  small  items  of  claim  and  setoff  which  were 
not  disputed. 

The  plaintiff  was  entitled  to  recover  this  amount.  The 
rights  of  the  parties  were  fixed  by  the  agreement  of  May 
29th,  1854,  and  not  altered  by  tlie  agreement  of  August 
lOth  following.  The  arrangement  for  taking  up  the  $2,660 
note  was  a  temporary  one,  and  the  amount  then  paid  by  the 
plaintiff  wholly  in  excess  of  what  was  due  from  him.    The 
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debt  was  the  debt  of  the  defendant,  and  the  plaintiff  in  effect 
his  Burety  on  the  note.  The  draft  was  eubsequently  proee- 
cuted  for  the  benefit  of  the  defendant,  and  the  expenses  of 
collection  lawfully  deducted  from  the  amount  with  which  the 
plaintiff  was  otherwise  chargeable.  By  giving  effect  to  this 
arrangement,  the  intentions  of  the  parties  will  be  carried  out, 
justice  done,  and  the  legal  rights  of  the  parties  preserved. 
I  think  the  judgment  should  be  affirmed. 


Samuel  G.  Ogdbn,  Jr.,  v.  "William  M.  Raymond  and  Wil- 
liam H.  Forbes. 

The  proTisions  of  the  Reyised  Statutes  (I  R.  S.  591,  g  S\  prohibiting  the  con- 
veyance, etc.,  of  real  propertj,  or  other  effects  of  a  corporation,  etc ,  exceed- 
ing one  thousand  dollars  in  value,  without  being  authorized  hy  a  previous  res- 
olution of  its  board  of  directors,  has  no  application  to  a  case  of  transfer  to  a 
bifna  fide  holder  for  a  valuable  consideration. 

Appeal  from  Judgmefrd  of  Superior  Court  of  New  York. 

O.  W.  StevenSj  for  the  plaintiff. 

P.  Y.  Cutler,  for  the  defendant. 

• 

Wright,  J.  The  c^e  of  Ogden  v.  Andre  and  others, 
decided  by  this  court  at  the  last  March  Term  in  its  principal 
features  and  in  the  questions  raised  by  the  appellants,  was 
like  the  present  one.  Both  actions  were  upon  subscription 
or  advance  premium  notes  held  by  the  International  Insu- 
rance company,  and  transferred  by  such  company  to  Samuel 
G.  Ogden,  senior,  as  security  for  a  loan  of  $19,000,  made  by 
the  latter  to  the  company  to  meet  its  liabilities.  There  was 
no  evidence  in  either  case  tending  to  show  that  the  senior 
Ogden  was  not  a  honajide  holder  of  the  notes,  nor  that  they 
had  not  been  negotiated  by  the  insurance  company  in  the 
course  of  business ;  and  in  the  present  case  these  facts  were 
not  put  in  issue  by  the  pleading.  In  both  cases  the  transfer 
of  the  notes  was  made  by  the  president  of  the  company 
without  any  previous  resolution  of  the  board  of  trustees ; 


1863.]  Ogdsk  v.  Rathonb.  48 

Opinion  of  the  Court)  per  Wbioht,  J. 

but  in  this  case  the  question  of  the  authority  of  the  officer 
to  act  without  such  resolution  is  not  involved.  The  com- 
plaint averred  that  the  note  was  duly  indorsed,  transferred 
and  delivered  to  the  plaintiff  by  the  International  Insurance 
company,  and  that  fact  was  not  denied  by  the  answer  of  the 
defendants. 

In  the  case  of  Ogden  v.  Andre  it  was  held  that  the  insur- 
ance company  had  authority  to  transfer  the  notes  to  Ogden  ; 
and  that  such  transfer  was  not  invalid  as  being  in  contraven- 
tion of  the  provisions  of  section  8  of  article  1,  title  2,  chapter 
18,  part  I.  of  the  Eevised  Statutes.  (1  R.  S.,  591,  §  8.)  The 
insurance  company  was  authorized  by  its  act  of  incorporation 
to  pledge  or  negotiate  the  notes  for  money  borrowed  (Laws 
of  1844,  chap.  115,  §  11 ;  Laws  of  1855,  chap.  295) ;  and  the 
provision  of  the  Revised  Statates  has  no  application  to 
the  case  of  a  transfer  to  a  hona  fde  holder  for  a  valuable 
consideration.  The  provision  of  the  Revised  Statutes  is 
that  "No  conveyance,  assignment  or  transfer  not  author- 
ized by  a  previous  resolution  of  its  board  of  directors  shall  be 
made  by  any  such  corporation  of  any  of  its  real  estate,  or  of 
any  of  its  effects,  exceeding  tlie  value  of  one  thousand  dol- 
lars;" but  this  section  shall  "not  be  construed  to  render 
void  any  conveyance,  assignment  or  transfer  in  the  hands  of 
a  purchaser  for  a  valuable  consideration  and  without  notice." 
(1  R.  S.,  591,  §  8.)  If  the  section  has  any  application  to  the 
transfer  of  a  promissory  or  subscription  note  bought  by  an 
insurance  company  in  the  course  of  business,  to  earn  money 
to  meet  its  liabilities,  this  case  does  not  &11  within  it. 
Ogden,  the  transferrer,  was  a  hona  fide  holder.  Besides,  in 
this  case  the  property  transferred  did  not  exceed  the  value 
of  one  thousand  dollars.  It  was  the  defendant's  promissory 
note  for  $750  which  had  not  matured  at  the  time  of  the 
negotiation. 

The  judgment  of  the  Superior  Court  should  be  affirmed. 

All  the  judges  were  for  affirmance. 

Affirmed. 
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Henbt  G.  Bice  «^  oZ.,  v.  Balph  Henby  Ishah. 

Questions  of  fact  upon  a  trial  before  a  judge  without  a  jury,  and  before  a  ref- 
eree, are  open  to  examination  only  upon  an  appeal  to  tlie  General  Term  of 
the  court  in  which  the  trial  took  place. 

If  it  caonot  be  made  out  from  the  findings  whether  the  judgment  is  right  or 
wrong,  it  will  be  assamed  to  be  correct  and  the  judgment  will  be  affirmed. 

Such  judgment,  to  be  reversed,  must  appear  to  be  erroneous  by  applyisg  the 
conclusions  of  law,  or  the  general  judgment  pronounced,  to  the  conclusions 
of  fact  stated  in  the  findings. 

When,  through  the  inadvertance  of  counsel,  the  facts  are  so  presented  that  it  is 
impossible,  without  violating  well-settled  rules  of  practice,  to  do  jusUce 
between  the  parties,  this  court  has  power  to  suspend  the  judgment  in  order  to 
enable  the  party,  whose  rights  might  otherwise  sufier,  to  apply  to  the  court 
from  whose  judgment  the  appeal  was  taken,  for  a  re-settlement  of  the  case. 

Denio,  Ch.  J.  This  action  was  in  the  nature  of  assumpsit  for 
money  paid  to  the  defendant's  use  at  his  request,  and  was 
brought  in  the  Common  Pleas  of  the  city  and  county  of  New 
York,  to  recov^  an  alleged  balance  of  $3,772.09,  claimed  to  be 
due  to  theplainti£Es,  for  advances  as  the  factors  of  the  defendant, 
who  was  a  manufacturer  of  felt  goods  at  Glenville,  in  Con- 
necticut, the  plaintiff  carrying  on  their  business  at  the  city 
of  Baltimore.  The  facts,  as  found  by  the  referee  before  whom 
the  case  was  tried,  were  as  follows :  In  February,  1852,  an 
arrangement  was  entered  into  between  the  parties  by  mutual 
letters  passing  between  them  to  the  effect  that  the  defendant 
should  make  consignments  of  his  goods  to  the  plaintiffs  for 
sale  on  commission,  and  that  the  plaintiffs  should  accept  the 
defendant's  bills  at  six  months  for  two-thirds  of  the  market 
value  of  the  goods.  During  the  course  of  the  dealings  which 
ensued,  the  individuals  of  the  firm  of  the  factors  was  changed 
by  the  retirement  of  one  of  the  partners  and  the  taking  in  of 
a  new  partner,  but  after  the  close  of  the  transactions  the  out- 
going partner  assigned  his  interest  in  the  claim  against  the 
defendant  to  the  plaintiffs,  and  no  point  is  now  made 
upon  the  question  of  parties.  Business  of  the  character  con- 
templated was  commenced  and  carried  on  down  to  and 
including  June  17, 1854,  one  Whittal  acting  as  the  agent  of 
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tho  defendant,  he  having  been  named  by  the  defendant 
to  the  plaintiffs  as  the  person  who,  on  behalf  of  the  defend- 
ant, wonld  forward  the  goods  and  draw  the  drafts.  Eight 
several  consignments  of  goods  were  made  to  the  plaintiffs, 
the  last  of  which  was  forwarded  on  the  21st  January,  1854. 
The  defendant  drew  a  lai^e  number  of  bills  on  the  plaintiffs, 
the  last  of  which  was  dated  June  17,  1864.  These  were 
drawn  by  Whittal  as  agent,  to  the  order  of,  and  were  indorsed 
by  the  defendant,  and  they  were  payable  six  months  after 
date.  They  were  accepted  and  paid  at  maturity  by  tho 
plaintiffs,  the  drawees.  The  goods  consigned  were,  after  con- 
siderable delay,  finally  sold ;  and,  after  crediting  the  proceeds, 
there  remained  a  balance  due  from  the  defendant  to  the 
plaintiffs  on  the  20th  February,  1856,  of  the  amount  above 
mentioned. 

The  defense  set  up  arose  in  part  out  of  an  alleged  change 
in  the  proprietorship  of  the  manufacturing  business,  by 
means  of  which,  as  the  defendant  insisted,  the  liability  for 
the  advances,  or  a  portion  of  them,  had  devolved  upon  an 
association  or  corporation  which  had  succeeded  to  the  busi- 
ness of  manufacturing  the  felt  goods,  and  which  had  taken 
the  place  of  the  defendant  in  the  dealings  with  the  plaintiffs. 
On  that  subject  the  referee  found  that  the  manufacturing 
business  was  carried  on  in  the  name  of  the  defendant  until 
the  month  of  December,  1858,  when,  for  reasons  of  con- 
venience and  advantage  to  himself,  the  name  of  ^^  The  Glen- 
ville  Woolen  Company  "  was  used  by  him,  but  without  any 
change  of  interest;  and  that  on  the  25th  May,  1854,  a  pre- 
liminary meeting  for  the  organization  of  a  company  under 
the  laws  of  Connecticut  was  held,  and  that  on  the  next  day  a 
second  meeting  was  held;  but  that  the  plaintiffi  had  no 
notice  of  such  movements  until  on  or  about  the  13th  July, 
1854 ;  that  said  company  was  not  completely  organized,  or 
authorized  to  commence  business  until  the  18th  day  of  De- 
cember in  that  year ;  that  the  plaintiffs  had  never  received 
any  notice  forbidding  them  to  pay  their  acceptances,  that 
they  had  not  received  any  consideration  for  discharging  the 
defendant  from  his  liability,  nor  had  ever  agreed  to  discharge 
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him  or  to  accept  the  corporation  as  their  debtor  instead  of 
the  defendant.  The  referee  accordingly  reported  that  in 
point  of  law  the  plaintiffs  were  entitled  to  recover  the  above 
mentioned  balance  with  interest ;  and  judgment  was  ren- 
dered accordingly,  which  was  affirmed  at  a  General  Term. 

Upon  this  statement  of  facts,  it  is  difficult  to  see  how  any 
qnestion  of  law  can  arise.  Primafacie^  it  is  an  ordinary  case 
between  factor  and  principal,  where  the  factor  has  advanced 
in  excess  of  the  proceeds  of  goods  placed  in  his  hands  to  be 
sold.  It  is  very  familiar  law,  that  in  such  cases  an  action  of 
assumpsit  upon  the  implied  contract,  arises  in  favor  of  the 
factor,  to  recover  the  balance  against  the  principal.  Accord- 
ingly, the  trial  and  the  argument  of  the  defendant's  counsel 
bring  forward  a  variety  of  facts  found  in  the  testimony,  which, 
as  it  is  alleged,  show  that  the  referee  arrived  at  incorrect  con- 
clusions of  fact  upon  the  evidence.  Twelve  of  the  fourteen 
exceptions  to  the  report,  are  based  upon  an  alleged  want  of 
evidence,  to  sustain  his  conclusions.  The  thirteenth  claims 
that  certain  facts  should  have  been  found,  which  are  not 
found,  and  the  last  is  a  general  exception  to  all  their  conclu- 
sions of  law  and  fact.  The  statement  of  facts  found  contained 
in  the  case  were  made  in  pursuance  of  an  express  provision  of 
the  Code  (§  272) ;  and  it  is  furthermore  explicitly  provided, 
that  although  questions  of  law,  arising  upon  trials,  before 
a  judge  without  a  jury,  and  before  a  referee,  may  be  reviewed 
upon  every  stage  of  the  appeal,  the  questions  of  fact  are  open 
to  examination  only  upon  an  appeal  to  the  General  Term  of 
the  court  in  which  the  trial  took  place.  (§§  268,  272.)  Plain 
as  this  seems  to  be,  upon  the  language  of  the  statute,  it  has 
frequently  been  found  necessary  to  re-assert  it,  and  the  deci- 
sions have  been  xmiform  and  consistent.  {Davis  v.  AUen^ 

3  Comst.,  168 ;  Easterly  v.  Cde^  id.,  502 ;  Borst  v.  Spdman^ 

4  id.,  284;  Western  v.  TheMut.  Ins.  Go.,  2  Kern.,  258; 
Dunham  v.  WatkinSj  id.,  566 ;  Oriscam  v.  The  Mayer  of 
New  York,  id.,  586  ;  Hvmt  v.  Bloomer,  3  id.,  341 ;  Johnson 
V.  WhiUooh,  id.,  344 ;  Magie  v.  Baker,  4  id.,  435 ;  Smith  v. 
Orwnt,  15  N.  Y.,  590 ;  Turner  v.  Hidght,  16  id.,  465 ;  Otts 
V.  Spencer,  id.,  610 ;  Gr\ffin  v.  Marquardt,  17  id.,  28 ;   Vide 
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V.  The  Troy  and  Boston  B.  B.  (Jo.^  20  id.,  184 ;  Carmcm  r. 
PuUz,  21  id.,  547 ;  Grant  v.  Morse,  22  id.,  323.)  Some  of 
these  casee,  and  especially  the  one  last  noted,  show  that  it  is 
the  dnty  of  the  party  who  designs  to  appeal  to  this  court  to 
procure  such  a  finding  of  the  facts,  as  to  show  affirmatively  the 
error  upon  which  he  relies.  If  it  cannot  be  made  out  from  the 
findings,  whether  the  judgment  is  right  or  wrong,  it  will  be 
assumed  to  be  correct,  and  will  accordingly  be  affirmed ;  in 
other  words,  the  judgment  must  appear  to  be  erroneous  by 
applying  the  conclusions  of  law,  or  the  general  judgment  pro- 
noimced,  to  the  conclusion  of  facts  stated  in  the  findings,  or 
the  appellant  cannot  ask  for  a  reversal.  But  as  has  been  said, 
the  facts  found  in  the  present  case  AiUy  sustain  the  judg- 
ment given,  and  it  must  therefore  be  affirmed. 

It  sometimes  happens  that  by  an  inadvertance  of  counsel 
the  facts  are  presented  in  such  a  manner  that  it  is  impossible, 
without  violating  well-settled  ndes  of  practice,  to  do  justice 
between  the  parties.  In  such  cases  it  is  in  our  power  to  sus- 
pend the  judgment  here,  in  order  to  enable  the  party  whose 
rights  might  otherwise  suffer,  to  apply  to  the  court  from 
whose  judgment  the  appeal  was  taken  for  a  r^«5ttlement  of 
the  case.  It  having  been  very  earnestly  insisted  in  this  case 
that  if  the  facts  could  be  examined,  without  prejudice  from 
the  findings  of  the  referee,  it  would  appear  that  the  judgment 
was  manifestly  wrong,  I  have  looked  into  the  testimony 
with  a  view  to  the  exercise  of  the  jurisdiction  referred  to  if  it 
should  be  invoked. 

It  is  contended  that  the  defendant  ought  not  to  be  charged 
with  two  of  the  drafts  which  were  drawn  upon,  and  accepted 
and  paid  by  the  plaintiffs,  because,  as  it  is  said,  they  were 
drawn  after  the  defendant  had  disposed  of  his  interest  in  the 
manufacturing  business.  They  were  dated  respectively  the 
27th  May,  and  17th  June,  1854,  for  $800  and  $700,  by 
Whittal  as  agent,  and  were  in  no  manner  distinguishable  in 
form,  or  otherwise,  from  those  which  he  had  been  accustomed 
to  draw  when  the  defendant  was  confessedly  carrying  on  the 
business  under  the  name  of  the  Glenville  Woollen  Company. 
Conceding  that  the  transfer  of  interest  had  taken  place  before 
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their  date,  the  plaintiffs  had  no  notice  of  any  sndi  fact  or  of 
any  change  in  the  proprietorship  of  the  business  until  the 
13th  July,  which  was  nearly  a  month  after  the  drawing  of 
the  last.  Whittal  was  the  individual  named  by  the  defend- 
ant as  the  person  who  would  draw  the  drafts  on  his  behalf, 
and  he  had  drawn  all  which  preceded  these  two  in  question. 
Upon  these  facts  there  could  be  no  question  but  that  the 
acceptances  were  property  chargeable  to  the  defendant.  If 
one  employ  an  agent  who  deals  with  another  on  account  of 
his  principal,  and  he  revoke  the  agency  but  do  not  give 
notice  to  the  party  with  whom  the  agent  had  dealt,  the  prin- 
cipal is  bound  by  the  subsequent  dealings  had  in  good  faith 
with  the  agent.  (Paley  on  Agency,  by  Lloyd,  170,  188; 
Story  on  Agency,  §  470  ;  2  Kent's  Com.,  616 ;  Vemdn  v. 
Manhattan  Co.^  22  Wend.,  183.) 

Another  position  of  the  defendant's  counsel  is  that  the 
plaintiffs'  acceptances  to  a  considerable  amount,  matured  and 
were  paid  after  the  defendant  had  ceased  to  be  interested  in 
the  business,  and  it  had  passed  into  the  hands  of  a  corpora- 
tion. It  is  urged  that  there  is  no  evidence  that  the  accept- 
ances had  been  negotiated  to  a  honajide  holder.  The  course 
of  business  was  for  Mr.  Whittal  to  send  the  drafts,  which  were 
payable  at  six  months,  to  the  plaintiffs  for  acceptance,  who 
returned  them  accepted,  either  to  Whittal  or  to  some  other 
agent  of  the  drawer  named  by  him.  The  evidence  does  not 
show  who  was  the  holder  when  this  paper  matured,  though 
the  circumstances  render  it  extremely  probable  that  the 
defendant  or  Whittal  used  them  by  procuring  them  to  be 
discounted  in  the  course  of  the  business.  Still  the  evidence 
is. not  positive  to  that  point;  When  produced  by  the  plain- 
tiffs on  the  trial  they  all  bore  the  blank  indorsement  of  the 
defendant  To  charge  the  plaintiffs  with  having  paid  them 
in  their  own  money  so  as  to  deprive  them  of  the  right  to 
charge  the  defendant  with  such  payment,  an  unlawful  diver- 
sion of  them  should  have  been  proved,  and  that  plaintiff  paid 
them  with  notice  of  such  diversion.  As  the  evidence  stands, 
it  presents  only  the  case  of  the  plaintiffs  accepting  negotiable 
bills  at  the  defendant's  request,  under  the  arrangement  to 
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accept  bj  way  of  advance,  placing  such  acceptances  in  his 
hands  to  do  with  them  as  he  pleased,  and  paying  the  bills  to 
the  holder  at  maturity.  There  is,  I  think,  no  principle  which 
can  justly  preclude  the  plain ti&  from  charging  the  defend* 
aot  with  the  money  thus  paid. 

The  defendant's  counsel  contends,  lastly,  that  the  plaintiffs 
have  released  the  defendant  by  means  of  their  dealings  with 
the  company  to  whom  he  had  transferred  the  manufacturing 
business.  The  defendant  gave  in  evidence  an  instrument 
dated  June  28,  1854,  by  which  certain  parties  describing 
themselves  as  the  president,  treasurer  and  agent  of  the  61en- 
ville  woolen  company,  in  consideration  of  a  transfer  to  that 
company  made  by  the  defendant,  of  the  property  employed 
in  the  manufacturing  business  there,  engaged  to  assume  the 
defendant's  liabilities  incurred  in  that  business  and  to  indem- 
nify him  against  such  liabilities.  The  plaintiffs  received 
notice  of  tlie  cliange  of  the  business  on  the  13th  July  there- 
after, and  a  few  days  later  they  were  informed  that  the  com- 
pany had  assumed  the  defendant's  liabilities. 

In  the  latter  part  of  the  summer  of  1854  the  goods  which 
the  plaintiffs  had  received  from  the  defendant  to  sell  had 
fallen  in  price,  and  it  had  become  difficult  to  sell  them,  and 
they  became  anxious  for  a  reduction  of  their  advances,  the 
balance  of  which  amounted  to'over  $8,000,  which  exceeded 
the  proportions  of  the  then  market  value  of  the  goods  for 
which  they  had  agreed  to  accept  in  advance,  and  the  drafts 
they  had  accepted  were  about  maturing.  They  consequently 
contracted  for  such  reduction.  The  correspondenc43  was  with 
Whittal,  who  had  become  the  managing  agent  of  the  new 
proprietors,  who,  as  has  been  mentioned,  had  assumed  the 
liabilities  of  the  defendant.  The  defendant  insists,  in  the 
first  place,  that  the  plaintiffs  had  so  contracted  as  to  accept 
the  new  company  as  their  debtors  in  the  place  of  the  defendant 
and  to  discharge  the  latter.  But  there  is  no  evidence  of  an 
mtention  on  their  part  to  make  such  change.  They  had  been 
told  that  this  company  had  undertaken  to  discharge  the  liabil- 
ities of  the  defendant.  It  was  indifferent  to  them  what 
party  paid  them,  so  that  they  were  paid  by  some  one    and 
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they  naturally  called  upon  Whittal  and  the  other  pereons 
who  represented  this  company,  for  payment,  as  that  com- 
pany had  been  named  to  them  as  the   parties  who  were 
to  liquidate  these  liabilities.      This  was  the  more  proper 
because  the  company  had  become  the  owners  of  the  goods 
on   their  hands,  and    entitled  to   control  theur»,  subject  to 
the  factor's  lien.      There  was   nothing  in  the   correspond- 
ence which   ensued   which  operated   as    a    release   of  the 
defendant,  unless  the  making  and  transmission  of  the  bills 
and  notes  to  be  now  mentioned  had  the  effect  of  extending: 
the  time  of   payment   of  the   debt   whicli   the   defendant 
owed  them.     By  the  letters  which  passed  between  Whittal 
and  the  plaintiffs  from  the  31st  August  to  the  13th  Novem- 
ber, 1854,  inclusive,  an  underetanding  seems  to  have  been 
arrived  at  that  the  plaintiffs'  account  should  be  reduced  by 
the  payment  of  $3,000  in  cash,  and  that  they  should  receive  the 
debts  of  the  company  on  themselves  for  about  $6,200,  pay- 
able on  time,  which  they  should  procure  to  be  discounted  at 
the  then  prevailing  rate  of  interest  in  order  to  pla(5e  them- 
selves in  funds,  and  in  the  mean  time  sales  of  the  remaining 
goods  were  to  be  made  as  fast  as  practicable.     Accordingly, 
on  the  13th  November,  Whittal  sent  to  the  plaintiffs  three 
drafts  of  the  company,  amounting  together  to  $6,200,  bearing 
different  dates  in  October  and  November,  each  payable  six 
months  from  date,  "  to  be  discounted,"  as  his  letter  expressed 
it,  "  and  the  proceeds  used  in  liquidation  of  advances  made 
against  goods  held  by  you  on  our  account."     The  plaintiffs 
immediately  acknowledged  the  receipt  of  the  drafts,  saying 
that  it  "  would  all  be  very  well  if  they  had  been  accom- 
panied with  a  check  for  $3,000,"  which  they  hoped  he  would 
still  remit.     They  did  not  procure  the  drafts  to  be  discounted 
or  use  them  in  any  way,  and  the  $3,000  was  never  remitted, 
Whittal,  writing  them  on  the  18th  November,  saying  that  he 
could  not  possibly  send  the  cash  at  present  on  account  of  the 
extreme  pressure  of  the  money  market.     These  drafts  did 
not  operate  to  extend  the  time  of  payment  of  the  balance 
due  from  the  defendant;  for  first,  they  were  only  to  be 
received  in  connection  with  the  cash  payment  which  was  to 
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havo  been  made  at  the  same  time,  and  which  was  never 
made,  and  secondly,  they  never  became  operative  instru- 
ments in  the  hands  of  the  plaintiffs.  They  were  the  drawees, 
and  could  never  have  maintained  an  action  on  them  against 
the  drawers  and  indorsers.  It  is  unnecessary  to  say  what 
would  have  been  their  effect  if  the  plaintiffs  had  procured 
them  to  be  discounted  by  third  parties;  but  this  they  did 
not  do,  apparently  because  Mr.  Whittal  had  not  fulfilled 
his  part  of  the  arrangement  under  which  they  were  sent. 

But  sometime  in  April,  1855,  Whittal  sent  to  the  plaintiffi 
two  promissory  notes  of  this  company,  dated  respectively  on 
the  Ist  and  27th  of  that  month,  for  $1,000  each,  and  payable 
six  months  after  date.  The  purpose  of  transmitting  this 
paper  is  not  fully  explained,  but  it  seems  probable  from  the 
correspondence  that  it  had  some  reference  to  the  cash  pay- 
ment agreed  to  be  made  the  preceding  year.  The  receipt  of 
these  notes  is  relied  upon  as  extending  the  payment  of  so 
much  of  the  debt  due  from  the  defendant,  the  argument 
being  that,  under  the  circumstances,  the  defendant  is  to  be 
considered  as  standing  in  the  relation  of  a  surety  for  the 
company,  it  being  the  principal  debtor.  I  hardly  believe 
tliese  notes  were  sent  on  the  22d  of  March,  1855,  the  plain- 
tiffs being  apparently  under  some  apprehension  that  the 
ground  now  relied  upon  might  be  taken,  addressed  themselves 
directly  by  letter  to  the  defendant.  Tliey  mentioned  to  him 
that  the  balance  in  their  hands  was  about  $8,000,  and  gave 
him  a  statement  of  the  quantity  of  goods  remaining  unsold. 
They  then  referred  to  an  interview,  between  Mr.  Chase,  one 
of  the  plaintiffs'  firm,  the  defendant  himself,  and  Whittal,  a 
few  weeks  before,  in  which  it  was,  as  they  say,  agreed  that 
their  advances  should  be  reduced  by  the  Glenville  company, 
giving  their  notes  for  that  purpose,  with  a  letter  from  the 
defendant  approving  of  the  same,  and  that  they,  the  plain- 
tiffs, had  learned  by  a  letter  from  Whittal  that  he  desired  a 
little  more  time  to  perfect  that  arrangement,  and  that  tliey 
would  be  satisfied  with  an  answer  from  him  that  it  should  be 
arranged  in  the  first  two  weeks  of  the  next  month.  The 
defendant  answered  that  letter  from  New  York  the  next  day. 
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lie  makes  no  denial  of  the  interview  referred  to  by  the  plain 
tiffs,  or  of  the  airangement  said  to  have  then  been  made,  but 
Bays  he  will  lay  their  letter  before  Whittal  on  his  return  from 
a  journey  upon  which  he  was  then  absent;  that  he  knows  no 
ruasoii  wiiy  an  arrangement  he  had  agreed  upon  should  not  be 
carried  out  by  hira  within  the  time  suggested.  This  letter  is 
Boinewhat  cautious,  and  a  little  evasive ;  and  looking  at  it  in 
the  light  of  subsequent  events,  there  is  some  ground  to  suspect 
an  intention  to  lead  the  plaintiffs  on  to  a  committal  which 
would  discharge  the  defendant  from  his  liability.  It  im- 
ports, however,  prima  faeie^  the  consent  of  the  defendant, 
that  the  plaintiffs  might  receive  the  notes  of  the  company 
without  prejudice  to  his  liabilities,  and  such  is  the  sense  in 
which  the  plaintiffs  had,  in  my  opinion,  a  right  to  receive  it, 
and  in  which  they  certainly  did  regard  it.  That  they  did  so 
regard  it  is  entirely  evident  from  their  receiving  the  notes  of 
the  company  shortly  afterward.  The  notes  were  not  paid, 
but  were  protested  at  maturity,  and  the  company  failed  in 
December  following.  The  defendant  cannot,  in  my  judgment, 
object  that  the  plaintiffs  had  given  time  to  the  company  to 
his  prejudice,  as  the  evidence  shows  that  the  notes  were  taken 
with  his  consent,  and  in  pursuance  of  an  arrangement  to 
which  he  was  a  party.  There  are  some  minor  circumstances 
relied  upon  by  the  defendant's  counsel,  but  which  do  not 
materially  change  the  aspect  of  the  case.  The  drafts  for- 
warded in  November  were  at  one  time  credited  in  an  account 
current,  but  were  taken  out  upon  the  re-statement  of  the 
account  upon  which  the  request  was  based,  as  they  were  never 
operative  against  the  company,  or  any  one,  the  auditing 
them  was  simply  an  error  in  book-keeping,  which  did  not 
prejudice  the  defendant.  Upon  a  review  of  the  whole  case 
my  conclusion  is  that  the  defendant  had  no  defense  to  the 
claim  upon  which  the  judgment  was  recovered,  and  that  we 
should  not  be  able  to  reverse  it  if  the  review  had  been  upon 
the  facts. 
Affirmed. 
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LucRETiA  Vbooman,  by  Sherman  Armsti*ong,  Jr.,  lier  next 
friend,  Respondent,  v.  John  GKiFFrrns,  Appellant. 

A  wife  owning  a  farnif  purchased  with  Iior  own  money,  can  employ  i)or  insolvent 
husbund  to  work  the  same  witiiout  impeacliing  her  title  to  the  issues  and  profita 
of  the  same. 

It  18  in  tlie  discretion  of  the  court  ^r  referee,  to  permit  leading  questions  to  ho 
pnt  to  witnesses  by  the  party  calling  them,  though  the  opposite  party  object^ 
and  except  to  the  same. 

The  wife  owning  a  farm  is  as  much  entitled  to  the  issues  and  profits  thereof 
when  worked  by  her  insolvent  husband,  as  when  worked  by  any  other  insolv- 
ent   Balcoic,  J. 

This  action  was  bronglit  in  the  Supreme  Court  for  the 
alleged  wrongful  taking  and  conversion  by  the  defendant  of 
the  following  property,  which  the  plaintiff  claimed  was  her 
"sole  and  separate  property,"  to  wit:  three  cows,  two  three 
year  old  steers,  one  yearling  steer,  three  calves,  one  bull,  one 
lumber  wagon,  one  pleasure  wagon,  one  pair  of  bob-sleighs, 
one  set  of  double  harness,  two  plows,  two  drags,  one  hay- 
ri^ing  and  one  colt.  The  defense  was,  that  the  property 
belonged  to  Christian  B.  Vrooraan,  the  husband  of  the  plain- 
tiff;  and  that  the  defendant  was  the  sheriff  of  Ulster  county, 
and  took  and  sold  the  property  by  one  of  his  deputies,  by 
virtue  of  an  execution  against  the  property  of  Christian  B. 
Vrooman,  in  favor  of  one  Knapp,  and  that  such  execution 
was  issued  on  a  valid  judgment  in  favor  of  the  latter  against 
the  former,  for  $939.45,  which  was  docketed  in  Ulster  county 
on  the  28th  day  of  June,  1852. 

The  action  was  tried  before  a  referee.  The  plaintiff  proved 
that  in  the  summer  of  1851,  David  Vrooman,  a  brother  of 
her  hiisband,^gave  her  $700.  ^  That  she  purchased  a  farm  in 
the  town  of  Olive,  in  the  county  of  Ulster,  on  the  14th  day 
of  October,  1851,  subject  to  some  mortgages  thereon.  Slid 
paid  $100,  over  and  above  the  mortgages,  for  the  farm  and 
received  a  deed  therefor.  She  shortly  afterward  moved  upon 
the  farm  with  her  husband  and  family,  where  they  remained 
and  cultivated  and  occupied  the  farm  until  about  the  time 
the  defendant,  by  one  of  his  deputies,  levied  upon  and  sold  the 
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above  mentioned  property,  by  virtue  of  the  above  mentioned 
execution  against  the  plaintiff's  husband  in  the  spring  of  1856. 
*  David  Vroornan  testified,  that  he  sold  the  pleasure  wagon 
to  the  plaintiff  for  $20  after  she  purchased  the  farm,  and  that 
the  wagon  was  worth  $25.  He  stated  that  he  took  the 
plaintiff's  notes  for  the  wagon,  which  were  paid  six  months  or 
a  year  afterward.  Thomas  Davis  testified,  that  he  sold  a 
brockle-faced  cow  to  the  plaintiff  in  August,  1854,  which  the 
defendant  took  and  sold  ;  that  the  plaintiff  herself  paid  him, 
Davis,  $15  toward  the  cow  the  next  week  afler  she  bought 
it ;  that  the  rest  of  the  purchase  price  stood  a  while,  wlien 
the  plaintiff's  liusband  handed  the  same  ($10)  to  him, 
Davis,  ajid  said,  "  That  makes  you  and  my  wife  square  on 
the  cow."  That  the  plaintiff  had  previously  promised  him, 
Davis,  to  send  him  the  $10 ;  that  this  cow  was  worth  $30. 
Isaac  B,  Davis  testified,  that  he  sold  a  steer  to  the  plaintiff 
in  the  spring  of  .1853,  for  which,  he  thought,  she  paid  him  in 
the  presence  of  her  husband  ;  that  it  was  taken  and  sold  by 
the  defendant,  and  was  worth  $40.  Patrick  Kernan  testified, 
that  he  sold  a  lumber  waocon  and  a  sleigh  that  went  on  to 
said  farm,  and  was  paid  for  by  them  in  produce  of  the  farm ; 
that  the  husband  of  the  plaintiff  made  the  bargain  for  the 
plaintiff  with  him  for  such  wagon  and  sleigh.  The  plaintiff 
spoke  to  the  witness  about  this  wagon  after  he  had  delivered 
it,  but  before  he  was  fully  paid  for  it.  Another  witness  tes- 
tified, that  this  wagon  was  worth  $28  and  the  sleigh  $18  at 
the  time  the  defendant  sold  them. 

The  foregoing  property  was  used  on  the  farm  from  the 
time  the  same  was  purchased  until  about  the  time  it  was 
seized  by  the  defendant. 

The  plaintiff's  counsel  asked  a  witness  this  question : 
"  What  was  a  fair  rent  for  the  farm  per  year  ? "  The  defend- 
ant's counsel  objected  to  the  same  as  irrelevant.  The  referee 
overruled  the  objection,  and  the  defendant's  counsel  excepted. 
The  witness  answered,  *'  It  ought  to  rent  for  $140  or  $160  a 
year."  The  witness  had  previously  testified  that  the  plain- 
tiff's husband  was  encased  in  no  other  business  than  work- 
ing  that  farm  while  he  lived  there  ;  that  once  in  a  while  he 
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teamed  it  a  little  with  the  horses  he  had ;  not  enough  to 
make  a  business  of  it ;  that  once  in  a  while  he  would  take  a 
load  to  market. 

It  must  have  been  evident  to  the  referee  that  the  defend- 
ant's counsel  had  been  endeavoring  to  establish  that  the 
plaintiff  paid  for  the  pleasure  wagon  out  of  the  produce  of 
the  farm  and  also  lived  on  such  produce.  The  defense  ques- 
tioned plaintiff's  title  to  the  farm  and  produce  as  well  as 
her  alleged  title  to  the  property  in  question. 

The  plaintiff  admitted  that  the  property  in  question  was 
levied  upon  and  sold  by  a  deputy  of  the  defendant,  by  virtue 
of  the  above  mentioned  execution,  and  tliat  the  defendant 
then  was  the  sheriff  of  Ulster  county. 

Wlien  the  plaintiff  rested  her  case,  the  defendant^  counsel 
moved  for  a  nonsuit,  on  the  ground  that  the  property  in 
question  was  the  property  of  Christian  B.Vrooman,  and  not 
the  separate  property  of  the  plaintiff.  The  motion  was 
denied,  and  the  defendant's  counsel  excepted. 

The  plaintiff's  counsel  put  this  question  to  Isaac  B. 
Davis:  "Did  she  not  pay  the  money  herself  for  the  steer?" 
The  defendant's  counsel  objected  to  the  same  as  leading. 
The  referee  overruled  the  objection,  and  the  defendant's 
counsel  excepted.     The  witness  answered,  "  I  think  she  did.'* 

The  defendant  proved  the  judgment  on  which  the  execu- 
tion was  issued,  and  showed  that  it  was  obtained  upon  a 
former  one  that  was  recovered  in  June,  1841,  and  that  such 
former  judgment  was  recovered  for  an  old  debt.  He  also 
proved  that  the  plaintiff  was  married  to  Christian  B.  Vrooman 
prior  to  the  year  1841,  who  had  been  poor  from  that  timfe, 

David  Vrooman  was  re-examined  by  the  defendant's  coun- 
sel, and  stated  that  the  plaintiff  told  him  she  bought  the  farm 
alluded  to,  and  stocked  it  with  the  $700  he  gave  her ;  that 
tlie  plaintiff  and  her  husband  had  no  place  to  go  to,  and  were 
poor ;  that  they  had  not  been  able  to  make  a  living;  and  he 
felt  as  though  he  could  do  something  for  "  the  family,"  and 
thought  if  he  gave  money  to  the  plaintiff's  husband  his 
creditors  could  take  it  away,  and  the  family  would  not  be 
benefited  by  it.     So  he  gave  the  $700  to  the  plaintiff,  and 
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told  her  slie  had  better  bn j  land  for  it.  It  appeared  that  the 
plaintiff's  husband  had  been  a  merchant,  and  had  failed  in 
business  as  early  as  1841. 

The  referee  found,  among  other  things,  that  the  $700  was 
given  to  the  plaintiif ;  that  slio  purchased  the  farm,  and 
shortly  after  moved  upon  it  with  her  husband  and  family, 
and  continued  there  until  about  the  time  of  the  levj'  and 
sale  by  the  defendant.  That  the  plaintiff  purchased  and 
paid  for  the  one  pleasure  wagon,  bought  of  David  Vrooman, 
worth  $20 ;  one  cow,  bought  of  Thomas  Davis,  worth  $30 ; 
one  steer,  bought  of  Isaac  B.  Davis,  worth  $40;  one  wagon 
and  sleigh  (paid  for  by  produce  raised  on  the  farm),  bought 
of  Patrick  Kernan,  worth  $46  ;  which  property  the  defendant 
had  taken  and  sold.  Tliat  much,  if  not  all,  of  the  other 
property,  mentioned  in  the  complaint,  was  shown  to  Iiave 
been  bought  or  made  by  the  phiintiff's  liusband,  in  his  own 
name,  and  for  his  own  use.  His  conclusions  of  law  were  as 
follows:  "I  find  as  conclusions  of  law,  that  the  plaintiff 
having  received  the  $700,  by  gift  from  a  person  other  than 
her  husband,  atler  the  passage  of  the  act  'for  the  more 
effectual  protection  of  the  property  of  married  women,'  can 
hold  the  property  in  which  she  invested  it,  and  its  *  rents, 
issues  and  profits;'  and  the  same  is  not  liable  for  her  hus- 
band's debts.  That  property  bought  by  tlie  husband  with 
the  proceeds  of  the  labor  of  himself,  wife  and  family,  is  his, 
and  the  presumption  is  in  favor  of  the  husband  owning  the 
personal  property  on  the  farm  worked  by  him,  when  he  has 
the  management  and  control  of  it.  That  such  presumption 
in  this  case  has  been  overcome  as  to  the  property  hereinbefore 
enumerated,  but  not  as  to  the  residue;  and  that  the  plaintiff, 
accoraingly,  is  entitled  to  judgment  tor  $136,  with  interest 
from  April  11,  1855,  amounting  in  all  to  $155.30." 

Tlie  case  states  that,  "  the  defendant's  counsel  duly  excepted 
to  each  and  every  of  the  conclusions  of  the  law  stated  in  said 
report." 

Judgment  was  entered  upon  the  decision  of  the  referee, 
against  the  defendant,  with  coste.  He  appealed  to  the 
Oeneral  Term  of  the  Supreme  Court,  in  the  third  district, 


1803.]  Ybooman  v.  Gbiffiths.  57 

Opioion  or  the  Court,  per  Baloom,  J. 


where  that  court  held  the  plaintiif  was  not  entitled  to  recover 
for  the  luml)er  wagon  and  sleigh  that  were  "paid  for  by 
produce  raised  on  the  farm,"  wortli  $46;  and  reduced  the 
judgment  to  $102.81.  The  defendant  then  appealed  from 
the  latter  judgment  to  this  court. 

A.  J.  Parker,  for  the  plaintiff. 

Samuel  Hand  and  John  K,  Porter,  for  the  defendant. 

Balcom,  J.  The  question  presented  by  the  motion  for  a 
nonsuit  is,  whether  the  evidence  justified  the  referee  in 
holding  that  any  portion  of  tlie  property  which  the  defendant 
had  taken  and  sold,  belonged  to  the  plaintiff.  If  it  did  he 
properly  denied  the  motion  ;  but  if  it  did  not  he  should  have 
grant.ed  it. 

The  plaintiff  did  not  prove  where  she  obtained  the  iden- 
tical money  she  paid  to  David  Vrooman  for.  the  pleasni^e 
wagon,  or  to  Thomas  Davis  for  the  cow  which  she  purchased 
of  him,  or  to  Isaac  B.  Davis  fur  the  steer  she  had  of  him. 
But  she  proved  tliat  a  brother  of  her  husband  had  previousl}' 
given  her  $700;  and  she  had  paid  only  $100  toward  the 
ferm  which  she  bought  in  the  town  of  Olive,  and  she  was 
entitled  to  the  rents,  issues  and  profits  of  such  farm  "in 
the  same  manner  and  with  like  effect"  as  if  she  had  been 
unmarried ;  and  those  rents,  issues  and  profits  were  not  liable 
for  the  debts  of  her  husband.  (Laws  of  1849,  p.  628,  chap. 
375.)  She  also  showed  that  her  husband  was  poor;  and 
David  Vrooman  testified  he  did  not  think  her  husband  had 
$2  in  the  world  when  he  sold  the  pleasure  wagon  to  her. 
These  facts  clearly  authorized  the  inference  that  the  plaintiff 
paid  lier  own  money  for  the  pleasure  wagon,  cow  and  steer ; 
and  they  justified  the  referee  in  holding  that  those  articles 
were  the  property  of  the  plaintiff  at  the  time  the  defendant 
took  them  and  sold  them.  The  fact  that  her  husband  used 
them  in  carrying  on  her  farm,  for  the  benefit  of  himself  and 
children,  as  well  as  herself,  did  not  render  them  liable  for 
his  debtA,  or  deprive  her  of  the  right  to  sue  for  the  same 
when  taken  from  the  possession  of  her  husband  and  converted 
without  her  consent,  {Sherman  v.  Elder,  24  N.  Y.,  381.) 
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These  views  not  only  lead  to  the  conclusion  that  the 
referee  properly  refused  to  nonsuit  the  phiintiif,  but  also 
show  that  the  plaintiff  was  entitled  to  recover  the  value  of 
the  pleasure  wagon,  cow  and  steer. 

We  need  not  determine  whether  the  plaintiff  was  entitled 
to  recover  the  value  of  the  lumber  wagon  and  sleigh  pur- 
chased of  Patrick  Ivcrnan,  and  "  paid  for  by  produce  raised 
s^  on  the  farm  ;"  for  she  has  not  appealed  from  the  determina- 

tion of  the  Supreme  Court  rejecting  her  claim  for  those  articles. 
\  I  am  unable  to  see  that  it  was  material  for  the  plaintiff 

.  to  prove  "what  the  fair  rent"  of  the  farm  was  per  year. 
But* I  am  of  the  opinion  the  evidence  that  the  farm  "ought 
to  rent  for  $140  or  $150  per  year,"  did  not  prejudice  the 
defendant  at  all  on  the  trial.  It  was  neither  beneficial  to  the 
plaintiff  nor  prejudicial  to  the  defendant.  If,  therefore,  the 
referee  erred  in  receiving  such  evidence  the  error  should 
be  wholly  disregarded. 

It  rested  in  the  discretion  of  the  referee,  whether  he  would 
permit  the  plaintiff's  counsel  to  put  the  leading  question  to 
Isaac*.  B.  Davis,  as  to  who  paid  him  for  one  of  the  steers  in 
dispute,  and  there  was  no  abuse  of  such  discretion. 

Tlie  finding  of  the  referee  that  the  plaintiff  "purchased 
and  paid  for"  the  articles  of  property,  for  which  she  has  recov- 
ered, was  tantamount  to  finding  that  she  paid  her  own 
money  therefor  and  owned  the  same,  for  such  is  the  legal 
inference  from  these  lacts. 

The  facts  found  by  the  referee  justified  all  his  conclu- 
sions of  law  so  far  as  they  were  sustained  by  the  Supreme 
Court. 

A  wife  risks  no  more  by  permitting  an  insolvent  husband 
to  occupy  her  real  estate  and  use  and  manage  her  personal 
property,  than  a  stranger  does  by  pennitting  a  bankrupt  to 
do  the  like  with  his  ))roperty.  Slie  is  as  clearly  entitled  to 
"  the  rents,  issues,  and  profits"  of  her  real  estate,  and  the  ben- 
efits of  the  ownership  of  her  personal  property,  when  occu- 
pied and  used  by  her  insolvent  husband,  as  when  occupied 
and  used  by  any  other  insolvent  person.  She  is  not 
obliged  to  turn  her  husband  out  of  her  house,  or  off  her  land, 
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or  prevent  him  using  her  personal  property  to  save  the  same 
and  all  benefits  accruing  therefrom,  from  his  creditors.  Tliese 
conclusions  are  so  obviously  just,  they  only  need  to  be  stated 
to  be  admitted  to  be  correct.  They  are  not  only  just,  but 
equitable,  and  also  legal. 

For  these  reasons,  I  am  of  the  opinion  the  judgment  of  Jl!itf*'**^*^v^ 
Supreme  Court  should  be  affirmed  with  costs.  /    -^  ^  i(  P^^^-*- 

All  the  judges  concurring,  /  j[  # .  -t^    v 

Judsrment  affirmed.  '^  i^/»#.      ^  i 
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Ko  Dotioe  is  required  to  be  given  to  the  owner  of  the  land,  claiming  a  freehold 
estate  therein,  of  proceedings  to  admeasure  dower  as  a  mere  supplement  to 
an  action  of  ejectment,  iu  wincli  tlie  plaintiff  has  succeeded  in  e8tabli:jhingher 
right  of  dower. 

Such  proceeding  is  governed  by  the  provisions  of  section  fifty-five  of  the  title 
treating  of  the  action  of  ejectment  (2  R.  S.,  303.) 

HoGEBooM,  J.  It  is  by  no  means  clear  that  this  order  is 
appealable.  If  it  be  regarded  as  in  effect  ^n  order  granting 
a  new  trial,  then  the  appeal  is  ineffectual  for  want  of  the 
necessary  stipulation  tliat  in  the  event  of  its  affirmance 
judgment  absolute  shall  be  rendered  against  the  appellant. 
If  it  be  regarded  as  made  after  judgment,  then  it  seems  to 
me  questionable  whether  it  is  in  a  special  proceeding  or  upon 
a  summary  application  in  an  action  after  judgment.  (Code, 
§  11.)  But  as  this  point  has  not  been  discussed  by  counsel,  it 
may  be  well  to  examine  the  order  on  its  merits. 

I  think  the  Supreme  Court  were  in  error  in  supposing  that, 
in  a  case  like  this,  notice  of  the  proceedings  to  admeasure 
dower  was  necessary  to  be  given  to  the  owners  of  the  land 
claiming  a  freehold  estate  therein.  This  is  not  an  original 
proceeding  in  this  court  for  tlie  appointment  of  admeasurers 
of  dower  (2  R.  S.  488,)  but  a  mere  supplement  to  an  action 
of  ejectment  in  which  the  plaintiff  has  already  succeeded  in 
establishing  her  right  to  dower.  The  case  is,  therefore, 
governed  by  the  provisions  of  section  55  of  that  title  of  the 
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Bevised  Statutes  which  treats  of  the  action  of  ejectment, 
(2  R.  S.,  303,  311,  312,  §§  48,  50),  and  not  by  the  title 
before  quoted. 

It  is  reasonably  clear  that  this  section  contemplated  a  pro- 
ceeding by,  and  notice  only  to  the  parties  to  the  action. 
It  is  but  the  sequel  to  the  action  of  ejectment.  It  declares 
that  upon  the  filing  of  the  record  of  judgment,  the  court, 
upon  the  motion  of  the  plaintiffs  shall  appoint  commissioners 
to  admeasure  the  dower;  and  that  their  report  may  be 
appealed  from  by  any  party  to  the  action. 

And  although  the  section  declares  that  the  commissioners 
shall  have  like  powers  and  obligations  and-  proceed  in  like 
manner  as  commissioners  appointed  pursuant  to  the  seventh 
title  of  the  eighth  chapter  of  the  act  (being  the  title  before 
quoted),  this  does  not,  I  think,  mean  that  their  appointment 
shall  be  procured  upon  a  similar  notice.  The  parties  are  in 
court  who  are  to  be  affected  by  the  assignment  of  dower. 
The  statute  requires  the  ejectment  proceedings  to  be  against 
the  party  in  possession,  but  if  he  be  a  mere  tenant,  he  is 
obliged  by  law  to  give  notice  of  the  action  to  his  landlord, 
and  is  subjected  to  a  heavy  forfeiture  if  he  do  not.  (1  R.  S., 
748.)  The  landlord  may  be  let  in  to  defend.  (2  R.  S.,  342.) 
He  usually  does  so.  He  did  so  in  this  case,  as  is  sworn  to  in 
the  papere  on  the  part  of  the  defendant.  The  attorney  in 
the  suit,  therefore,  to  whom  notice  is  given  is  his  attorney, 
and  he  has  had  the  opportunity  to  defend  both  the  ejectment 
suit  and  the  subsequent  proceedings  to  admeasure  dower. 

It  has  also  been  held,  or,  at  least,  intimated,  in  a  reported 
case  in  this  court,  that  in  these  proceedings  notice  is  not 
necessary  to  any  one  except  the  party  to  the  action.  {EUicoU 
V.  Motier,  3  Sold.,  206.) 

But,  although  the  Supreme  Court  set  aside  the  report 
mainly  upon  this  ground,  it  appears  from  the  opinion  of  the 
court  at  General  Term,  that  they  affirmed  the  order  of  the 
Special  Term  in  part,  upon  the  ground  that  the  report  was 
wrong  upon  the  merits^  or  in  regard  to  the  mode  of  admeas- 
nrement.  They  say:  "We  think,  also,  the  commissioners 
erred  in  assigning  the  dower  so  as  to  render  the  buildings 
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ftlmost  useless  to  both  parties."  We  may  conclade  that  the 
court  at  Special  Term  was  influeuced  by  like  considerations 
They  bad  the  statutory  right  to  set  aside  the  report  on  this 
ground  (2  E.  S.,  490,  491),  and  if  we  have,  the  right  to 
review  that  question  on  this  appeal,  I  am  of  opinion  that  the 
power  was  judiciously  exercised,  and  that  the  mode  of 
assigning  the  dower  was  inequitable  and  injurious,  and  could 
have  been  performed  within  the  principle  of  the  reported 
cases  ( White  v.  Story y  2  Hill,  544 ;  Coatee  v.  Cheever^ 
1  Ck>wen  463)  in  a  much  more  just  and  judicious  manner. 
On  that  ground  I  am  inclined  to  a£Snn  the  substance  of  the 
order. 

If  the  order  appealed  from  had  been  simply  an  affirmance 
of  the  order  at  Special  Term,  that  would  have  been  all  which 
it  would  have  been  necessary  to  say.  But  the  court,  acting, 
doubtless,  upon  the  idea  that  the  proceedings  were  fatally 
defective  unless  notice  was  served  upon  the  owners  of  the 
freehold,  annexed  this  clause  to  the  order  of  affirmance : 
"and  that  the  proceedings  be  dismissed  unless  petitioner 
elects  to  amend  witliin  ten  days  from  the  entry  of  this 
order."  I  think  this  clause  was  erroneously  inserted,  and 
that  so  much  of  the  order  appealed  from  should  be  reversedy 
and  the  residue  affirmed. 

As  both  parties  are  in  fault,  I  think  neither  should  recover 
costs  against  tlie  other  on  this  appeal. 

All  concur. 

Affirmed. 

JOEL  TIFFANY,  Stoite  Rejxyrter. 
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Joseph  Colwell,  Assignee,  etc.,  v.  William  Bleaklet,  Jr., 

Sheriff  of  Westchester  county. 

To  make  a  judgment  ah  estoppel  to  proving  certain  facts  in  a  subsequent  case, 
it  should  bo  made  to  appear  upon  what  grounds  the  prior  Terdict  and  judg- 

ment  proceeded. 

• 

HooEBooM,  J.  The  plaintiff  is  the  assignee  of  Bunco, 
Esler  &  Cobb,  and  brings  this  action  against  the  sheriff  of 
Westchester  to  recover  damages  for  a  false  return  to  an  exe- 
cution issued  to  him  upon  a  judgment  recovered  by  Bunco, 
Esler  &  Cobb  against  the  New  York  Steam  Mill  and  Machine 
Company.  This  judgment  was  obtained  on  the  Slst  day  of 
March,  1S60,  for  $2,518.58,  and  execution  was  issued  thereon 
on  the  same' day,  upon  which,  about  the  same  time,  the 
sheriff  levied  on  personal  property  of  the  value  of  several 
thousand  dollars,  but  subsequently  returned  the  execution 
unsatisfied.  The  plaintiff  gave  prima  facie  evidence  suf- 
ficient to  show  that  the  New  Tort  Steam  Mill  and  Machine 
Company  were  in  possession  of  the  said  property,  and  the 
apparent  owners  thereof. 

The  defense  set  up  in  the  answer  of  the  defendant  was  in 
substance  that  this  action  was  defended  by  Alfred  Booth ; 
that  the  property  in  question,  prior  to  the  incorporation  of  the 
New  York  Steam  Mill  and  Machine  Company,  belonged  to 
Montgomery  &  Lund,  who  organized  the  company  in  ques- 
tion and  transferred  to  it  all  their  property  for  the  purpose  of 
defrauding  their  creditors,  but  in  reality  for  their  own  benefit. 
That  Booth,  on  the  17th  day  of  December,1859,  recovered  a 
judgment  against  Montgomery  and  Garrabraat  for  $2,224.80 
and  issued  an  execution  thereon  on  the  20th  of  the  same 
month  to  the  sheriff  of  Westchester,  under  which  the  sheriff 
sold  to  him  all  the  property  now  in- question  and  also  a  steam 
engine,  which  engine  Booth  afterward  took  to  New  York ; 
and  while  there  it  was  levied  upon  and  sold  under  an  execu- 
tion in  favor  of  Bunco,  Esler  &  Cobb,  and  purchased  by  the 
latter  firm ;  that  Booth  thereupon  commenced  an  action  in 
the  Supreme  Court  against  Bunco,  Esler  &  Cobb  and  other 
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persons  who  indemnified  them,  to  recover  the  value  of  said 
Bteam  engine,  and  after  a  litigation  obtained  judgment  therein 
in  his  favor.  He  therefore  claims  that  the  plaintiff,  who 
succeeded  to  the  rights  of  Bunce,  Esler  &  Cobb,  is  estopped 
by  the  judgment  in  that  action  from  recovering  in  this  action 
against  the  defendant,  who  is  represented  here  by  Booth. 
But  the  defendant  did  not,  on  the  trial  of  this  action,  prove 
all  the  foregoing  facts. 

The  only  material  facts  proved  oii  the  defense  were,  that 
Booth  was  the  indemnitor  of  tlie  sheriff;  that  the  parties 
to  the  former  suit  claimed  the  steam  engine  in  the  modes 
hereinbefore  stated,  to  wit:  The  plaintiff  therein  as  the 
judgment  creditor  of  Montgomery  and  Garrabraat,  and  as 
the  purchaser  of  the  property  on  execution  issued  on  that 
judgment ;  the  defendants  therein  as  the  judgment  and  exe- 
cution creditors  of  the  New  York  Steam  Saw-Mill  and 
Machine  Company,  under  the  judgment  before  mentioned  ; 
that  the  jury  rendered  a  verdict  for  the  plaintiff  on  which 
judgment  was  entered ;  from  whicli  judgment  an  appeal 
had  been  taken  to  the  Court  of  Appeals.  The  judgment  roll 
in  tliat  action  was  also  introduced  in  evidence,  having  been 
filed  in  Orange  county  on  the  25th  of  October,  1862.;  but 
tlie  cx)ntents  of  the  judgment  roll  are  not  set  forth  in  the  case. 

On  this  e\4dence  the  defendant  claimed  that  the  recov- 
ery of  the  latter  judgment  was  a  bar  to  this  action,  and  on 
that  ground  moved  to  dismiss  the  complaint ;  which  motion 
the  court  granted,  and  directed  the  jury  to  find  a  verdict 
for  the  defendant.  The  plaintiff's  counsel  excepted.  An 
appeal  is  now  taken  to  this  court. 

The  point  principally  discussed  here  is,  whether  the 
appeal  taken  Irom  the  judgment  in  question  deprives  it  of 
its  force  as  an  estoppel.  But,  independent  of  that  question, 
I  Chink  the  nonsuit  was  erroneously  granted. 

1.  I  think  it  does  not  sufficiently  appear  that  the  verdict 
of  the  jury  was  founded  upon  the  fact  that  the  organization 
of  the  Steam  Saw-Mill  and  Machine  Company  was  a  fraudu- 
lent contrivance  by  Montgomery  and  Lund,  for  the  purpose 
of  defrauding  their  creditors,  and,  therefore,  void  as  against 


64  CoLWELL  V,  Blkaklgy.  [March 

Opinion  of  the  Court,  per  Hooeboom,  J. 

the  plaintiff  in  that  action.  The  proof  is  that  such  a  claim 
was  set  np  on  the  trial.  It  is  not  shown  that  there  wap 
evidence  to  support  it ;  it  is  not  shown  (for  the  pleadings  are 
not  before  iis)  on  what  ground  the  defendants  in  that  action 
defended  the  same;  nor  on  what  ground  the  verdict  oPthe 
jury  proceeded.  The  effect  of  that  judgment  as  an  estoppel 
depended  npon  the  proof  of  facts  extrinsic  to  those  which 
appeared  in  the  judgment  record,  and  they  were  not  suffici- 
ently established. 

2.  But  a  more  decisive  objection  consists  in  the  fact  that,  ' 
assuming  the  fraudulent  purpose  of  Montgomery  and  Lund 
in  organizing  the  Steam  Saw-Mill  and  Machine  Company, 
and,  therefore,  that  it  was  ineffectual  against  their  creditors ; 
there  was  still  an  interest  in  the  property,  to  wit :  the  interest 
of  Lund,  which  was  not  reached  by  the  execution  of  Booth, 
and  which  was  reached  by  the  execution  of  Bunce,  Esler  & 
(\>bh.  The  defendants  in  Booth's  execution  were  Mont- 
gomery and  Garrabraat,  and  not  Montgomery  and  Lund. 
Lund  had  transferred  his  interest  in  the  property  to  the 
Steam  Saw-Mill  and  Machine  Company,  against  which  the 
execution  of  Bunce,  Esler  &  Cobb  was  issued ;  and  there 
were  no  creditors  of  Lund  to  dispute  the  validity  of  such 
transfer.  That  interest  being  subject  to  levy  and  sale  under 
that  execution,  the  sheriff  was  bound  to  seize  and  sell  it,  and 
not  return  the  execution  unsatisfied. 

If  it  be  said  the  same  fact  must  have  appeared  in  the  for- 
mer suit  and  in  such  an  event  would  have  led  to  a  diminu- 
tion of  the  recovery,  the  answer  is,  we  are  not  in  possession 
of  facts  transpiring  on  that  trial,  to  show  that  such  was  not 
the  case.  We  do  know  from  the  proceedings  which  have 
come  up  to  us  on  appeal  in  that  case,  that  such  deduction, 
should  have  been  made  if  it  was  not,  and  that  probably  an 
error  was  committed  in  that  respect,  on  the  trial  of  that 
cause.  At  all  events  it  is  quite  apparent  in  this  case  that 
there  was  such  an  interest,  which  the  execution  in  the  Booth 
suit  could  not  legally  seize. 

If  these  views  are  well  founded,  they  must  lead  to  the 
reversal  of  the  judgment,  independent  of  the  question 
of  the  effect    of   the    former  judgment    as   an    estoppeL 
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There  will  be  no  reason  to  regret  such  a  result  if  it  is  now 
legally  attainable,  inasmnch  as  we  have  already  decided  to 
reverse  the  judgment  in  the  action  of  Booth ;  and  when  judg- 
ment shall  be  perfected  on  the  result  of  that  appeal,  it  will 
necessarily  deprive  the  judgment  which  has  been  pleaded 
as  an  estoppel,  of  the  conclusive  character  attributed ,  to  it. 
This  would  probably  lead  to  some  application  to  the  Supreme 
Court  in  this  case,  when  it  shall  be  reQ9lled  to  that  tribunal, 
to  obtain  in  some  proper  way  the  benefit  on  this  suit  of  the 
reversal  of  the  judgment  in  that  suit  —  a  benefit  to  which  the 
party  would  be  equitably  entitled. 

I  am  for  reversing  the  judgment  of  the  Supreme  Court, 
and  ordering  a  new  trial,  with  costs,  to  abide  the  event. 
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XiiTiXB  HooHsxiTEB,  Plaintiff  in  Error,  v.  Ths  Pbopls,  eta, 

Defendant  in  Error. 

StetomentB  made  in  the  presence  of  the  prieoner,  hi  the  abeenoe  of  other  pioeC 
are  to  be  preeumed  to  haire  been  made  in  his  hearing. 

An  objection  by  prisoner's  counsel  to  an  inquiry  by  the  prosecntion  as  to  what 
was  said  and  done  by  a  third  party  in  the  preaenu  of  the  prisoner,  without 
qpeei^ruig  the  nature  or  ground  of  the  objectiott,  is  teo  general  to  be  araikble. 

Dayies,  J.  The  plaintiff  in  error,  was  indicted  in  the  New 
York  Oyer  and  Terminer,  for  the  killing  of  one  Leonard 
Gemder,  and  convicted  of  the  crime  of  mnrder  in  the 
Becond  degree.  Upon  the  trial  one  Lenin,  a  policeman,  testi- 
fied that  he  arrested  the  prisoner  and  his  son  in  the  street, 
and  took  them  to  No.  148  Essex  street,  in  the  city  of  New 
York,  where  the  deceased  then  was,  but  he  was  too  far  gone 
to  recognize  any  one.  At  that  place  they  met  one  Enger, 
who  was  a  witness  on  the  trial,  and  the  district  attorney 
asked  Lenin  this  question,  '^  What  did  Enger  say  and  do  in 
the  presence  of  the  prisoner  ?''  The  prisoner's  counsel  ob- 
jected to  the  question,  and  the  court  overruled  the  objection, 
and  allowed  the  question  to  be  answered,  and  the  prisoner's 
counsel  excepted.  After  the  question  was  answered,  the 
district  attorney  put  to  the  witness  this  question,  "Did 
Enger  make  any  motion,  and  if  so  what  ?"  The  prisoner's 
counsel  objected  to  this  question,  and  the  court  overruled 
the  objection,  and  the  counsel  excepted.  The  witness  an- 
swered that  he  threw  up  his  hands.  No  ground  of  objection 
is  stated  to  either  questions  in  the  bill  of  exceptions,  and 
the  counsel  for  the  prisoner  contends  on  the  argument  that 
he  was  now  at  liberty  to  assume  any  ground  of  objection  ; 
and  he  now  argues  that  the  first  question  was  objectionable 
on  the  ground  that  it  did  not  limit  the  inquiry  to  what  was 
said  and  done  in  the  hearing  of  the  prisoner.  It  is  to  be 
observed  that  the  question  called  for  not  only  what  was  said 
in  the  presence  of  the  prisoner,  but  what  was  done  in  his 
presence.  I  do  not  understand  the  prisoner's  counsel  now  to 
argue  that  it  was  not  legitimate  to  prove  what  Enger  did  in 
the  presence  of  the  prisoner,  but  he  contends  that  by  possi- 
bility what  was  said  in  his  presence  might  not  have  been  said 
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in  his  hearing.  A  portion  of  the  qnoBtion,  that  ie,  what  was 
done,  in  theprifidnev-a  prenence,  it  is  not  qtieetioAed,  wae  legal 
and  proper,  and  if  the  other  portion,  what  was  said  in  the 
priaoner'e  praience,  was  objectionable  on  the  ground  that  it 
was  not  said  in  his  hearing,  that  objection  shonld  have  been 
pointed  ont  npon  the  trial.  The  exception  is  to  the  question, 
what  was^  9(nd  and  dons  by  Enger  in  the  presence  of  the 
prisaner—^-coY^ng,  therefore^  both  branches  of  the  inquiry. 
The  latter  portion-is  conceded  to  be  legitimate,  and  the  for- 
mer portion  is  also  conceded  to  be  proper  if  it  had  appeared 
that  what  was  said  was  said  in  the  hearing  of  the  prisontr. 
This  objection,  to  have  availed  the  prisoner,,  should  have  been 
specifically  pointed  out  on  the  trial,  and  as  the  exception 
covers  clearly  what  was  a  legitimate  inquiry,  it  cannot  be 
questioned.  But  it  may  well  be  questioned,  whether  the 
whole  inquiry  does  not  clearly  indicate  that  it  pointed  to 
what  was  said  in  the  hearing  of  the  prisoner.  He  was  then 
present,  and  any  inference  would  be  in  the  absence  of  any 
countervailing  circumstance,  both  from  the  question  and  the 
answer  that  the  conversation  inquired  about  and  detailed 
were'  in  the  hearing  of  the  prisoner.  In  Bex  v.  Ba/rt- 
leU  (7  Oarr»  &  P.,  832),  Greaves,  for  the  prosecution,  was 
pDceeding  to  detail  the  anticipated  proof  on  the  trial, 
and  stated  that  a  portion  of  such  proof  would  consist 
of  what  the  wife  of  the  prisoner  said  in  his  presence,  and 
thesame  was  objected  to,  and  BoLLAim,  Baron  said  he  had  no 
doubt  the  evidence  was  admissible.  I  have  no  doubt  that 
it.  was  competent  for  the  district  attorney  to  show  what 
was  said  in  the  presence  of  the  prisoner,  and  the  inference  is 
irresistible,  in  the  absence  of  any  circumstance  tending  to 
laise  a  contrary  presumption,  that  what  was  said  in  the 
prisoner's  presence  was  also  said  in  his  hearing.  If  it  was  not 
it  was  competent  for  the  prisoner  to  rebut  the  legitimate 
in&rence  that  he  was  so  circumstanced  that  he  did  not,  or 
oould  not.  have  heard  what  was  said.  The  general  objection 
to  the  question  was  properly  overruled. 

The  second  question  was  proper  enough  in  itself,  for  it 
might,  have  elicited  an  answer,  tending  to  show  the  guilt  of 
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the  prisoner.  The  answer  indicates  clearly  that  it  produced 
no  harm  to  the  prisoner,  as  the  act  of  Enger  in  throwing  np 
his  hands  was  entirely  immaterial  and  of  no  significance 
whatever.  As  the  objections  to  these  two  questions  are  the 
only  ground  relied  upon  by  the  counsel  for  the  prisoner,  to 
procure  a  reversal  of  the  judgment  of  affirmance  of  the  con- 
viction of  the  plaintiff  in  error,  and  as  we  have  seen  that 
both  objections  are  untenable,  it  follows  that  the  judgment 
of  the  Supreme  Court  must  be  in  all  things  affirmed. 

HooEBOOM,  J.  The  plaintiff  in  error  was  tried  and  con- 
victed of  murder  in  the  second  degree  in  the  New  York  Oyer 
and  Terminer,  in  January,  1861.  He  brings  a  writ  of  error 
to  reverse  the  judgment  there  rendered,  and  alleges  that  evi- 
dence was  improperly  received  at  the  trial,  in  two  particulars : 
first,  evidence  of  the  declaration  of  a  third  person  (Enger) 
immediately  after  the  occurrence  in  the  presence  of  the  pris- 
oner, to  wit,  that  the  prisoner  was  the  person  who  stabbed 
the  deceased  ;  second,  evidence  of  an  act  or  motion  of  such 
person  under  like  circumstances,  to  wit,,  that  Enger  threw  up 
his  arms.  This  evidence  was  admitted  in  reply  to  the  two 
following  questions :  1.  What  did  Enger  say  and  do  in  the 
presence  of  the  prisoner  f  2.  Did  Enger  make  any  motion, 
and  if  so,  what !  I  think  neither  of  the  exceptions  are  well 
taken. 

It  is  supposed  the  first  question  was  inadmissible,  because 
it  did  not  inquire  in  termSy  upon  the  face  of  the  question, 
as  to  a  declaration  made  in  the  hearing  as  well  as  in  the 
presence  of  the  prisoner.  The  answer  is,  that  if  in  the 
presence  of  the  prisoner  it  is  presumed  to  have  been  in  his 
hearing  also.  The  former,  in  the  absence  of  evidence  to  the 
contrary,  implies  the  latter.  If  there  were  any  doubt  about 
it  on  the  facts  appearing  in  the  case,  the  counsel  for  the 
prisoner  should  have  objected  on  that  ground,  or  asked 
the  court  for  permission  to  make  the  fact  explicit  by  evidence 
one  way  or  the  other,  and  the  court  would  unquestionably 
have  allowed  such  examination,  or  required  the  question 
to  cover  such  ground.  But  the  objection  to  the  question  was 
general,  leaving  naturally  the  impression  upon  tlie  mind  of 
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the  court  that  it  was  the  declaration  itself,  and  not  the  cir- 
cumstances under  which  it  was  made,  which  constituted  the 
point  of  the  objection. 

The  case  of  Ward  y.  The  People  (3  Hill,  395),  is,  not  in 
point  to  support  the  validity  of  this  objection.  There  a 
question,  the  competency  of  which  was  neither  urged  nor 
objected  to  except  on  general  ground,  was  excluded  at  the 
trial,  and  the  court  of  review,  sustaining  the  decision  of  the 
oourt  below,  said  '^  any  objection  may  be  urged  to  it  here  that 
could  have  been  taken  on  the  trial."  In  other  words,  a  party 
offering  evidence  which  is  excluded  must,  on  appeal,  be  able 
to  show  that  there  is  no  just  ground  for  its  exclusion.  Here 
the  evidence  was  admitted,  and  the  general  objection  over- 
ruled, and  properly :  iirst,  because  in  any  aspect  of  the  case 
the  question  was  admissible,  as  by  necessary  implication 
embracing  the  fact  supposed  to  be  omitted ;  and,  secondly, 
because  if  the  question  were  objectionable,  it'  was  so  only  in 
a  partial  and  circumstantial  sense,  which  the  generality  of  the 
objection  tended  to  conceal  rather  than  disclose. 

The  other  exception  is  equally  untenable.  I  do  not  know 
why  to  ao<  of  a  third  person  done  in  the  presence  of  the  pris- 
oner, is  not  equally  admissible,  as  a  declarcUion  made  in  his 
presence,  provided  the  nature  of  the  act  may  be  supposed 
likely  to  have  shed  some  light  upon  the  nature  of  the  offense, 
or  the  guilt  of  the  person.  To  either,  or  both,  the  prisoner 
would  have  an  opportunity  to  furnish  an  explanation  if  he 
desired.  In  this  case  the  court  was  at  liberty  to  presume  an 
objection  made  before  the  question  was  answered,  that  the 
answer  might  furnish  pertinent  evidence  in  the  case,  and 
although  the  answer  actually  given,  to  wit :  that  he  (the  third 
person)  threw  up  his  arms,  does  not  seem  to  shed  much  light 
on  the  case,  it  was  not  subsequently  objected  to,  nor  asked 
to  be  stricken  out,  and  it  could  not  possibly  have  operated  to 
the  l^al  prejudice  of  the  prisoner. 

MuLLiN,  J.,  dissented^  and  read  an  opinion  in  favor  of 
reversal.    All  the  other  judges  being  for  aflirmance. 

Judgment  affirmed. 
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Habvet  Wabd,  Respondent,  v.  Cosmeliub  Vandkebilt, 

Appellant. 

'Wliere  there  is  sufficient  evidenoe  to  satisfy  the  Jury  that  the  pUdntiff  became 
sick  and  lost  his  time,  by  reasoD  of  the  niBgUgeiioe  of  the  defendant  as  a  ooili- 
mon  carrier  of  passengers,  carrying  the  plaintiff  for  hire,  they  may  make  an 
allowance  for  the  value  of  the  plainiifiTs  time,  though  he  has  submitted  do 
evideuoe  upon  that  point 

Baloom,  J.  The  facts  in  this  case  are  substantially  like 
those  in  WHMama  v.  VanderbiU,  decided  at  this  term  of  the 
court.  The  requests  that  the  defendant's  counsel  made 
upon  the  judge,  to  charge  the  jury,  do  not  make  this  case 
materially  different  from  that  brought  by  Williams,  sitpra. 
Those  he  first  made  were :  1.  That  the  testimony  did  not 
establish  that  the  defendant  was  a  common  carrier  from  New 
York  to  San  Francisco.  *  2.  That  the  testimony  4i<i  ^ot 
establish  any  violation  or  neglect  of  duty  on  the  part  of  the 
defendant.  3.  That  upop  the  whole  evidence  in  tlie  cause 
the  plaintiff  was  not  entitled  to  recover.  I  am  of  the 
opinion  the  judge  properly  refused  to  charge  either  of  these 
requests.  There  was  suflScient  evidence  to  make  it  his  duty 
to  submit  the  questions  to  the  jury.  1.  Whether  the  defend- 
ant was  a  common  carrier  of  passengers  from  New  York 
to  San  Francisco.  (17  N.  Y.,  310.)  2.  Whether  he  was 
guilty  of  neglect  or  violation  of  duty  to  the  plaintiff. 
3.  Whether,  upon  the  whole  evidence  in  the  cause,  the  plaintiff 
was  entitled  to  recover. 

The  judge  rightfully  refused  to  charge  the  jury :  that 
there  was  no  evidence  that  the  sickness  of  the  plaintiff  was 
occasioned  by  any  fault  of  the  defendant  or  his  agents,  and 
that  the  plaintiff  was  not  entitled  to  recover  damages  for  it. 
He  also  rightfully  refused  to  charge  them  :  that  there  was  no 
evidence  that  the  loss  of  time  by  the  plaintiff  was  occasioned 
by  the  fault  of  the  defendant ;  that  there  was  no  evidence  of 
the  value  of  the  plaintiff's  time,  and  that  the  plaintiff  was 
not  entitled  to  recover  for  loss  of  time.  The  fact  that  there 
was  no  evidence  of  the  value  of  the  plaintiff's  time  did  not 
preclude  the  jury  from  giving  him  such  compensation  there- 
for as  they  deemed  was  reasonable.    There  was  sufficient 
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evidence  to  make  it  the  duty  of  the  juiy  to  determine 
whether  the  plaintiff's  sickness  and  loss  of  time  were  occa- 
BiQiied  by  the  Ikult  of  the  defendant^  his  agents  or  servants. 
AAd  if  the  same  were  so  ocoasionedy  the  plaintiff  was  cer- 
tainly entitled  to  compensation  therefor. 

The  other  requests  of  the  defendant's  counsel  were  as  fol- 
lows, to  wit :  ^^The  plaintiff  is  not  entitled  to  recover  his 
expenses  mcnrred  after  receiving  notice  of  the  loss  of  the 
North  America,  and  before  commendng  his  jonmey  home. 
The  plaintiff  is  not  entitled  to  recover  the  expenses  of  his 
return.  K  the  jury  find  that  the  damages  sustained  by  the 
plaintiff  were  occasioned  by  the  loss  of  the  North  America^ 
and  that  loss  occurred  before  the  plaintiff  engaged  his  passage, 
but  both  plaintff  and  defendant  were  ignorant  of  the  loss,  and 
dealt  in  good  faith,  then  the  dealing  was  based  upon  a  mis- 
take of  fact,  and  the  plaintiff  is  not  entitled  to  recover  in  this 
oiition.  '  Where  a  'person '  engaged  in  the  business  of  trans- 
pl!M»tion,  ladvertises  or  bdds  out  to  the  public  that  he  will 
carry  passengers  generally,  between  two  ports  or  places,  with- 
out disclosing  the'  medns  of  conveyance  to  be  used  for  such 
doiiflge,  he  is  bound,  in  ease  of  the  loss  or  destruction  of  the 
eMveyance  to  which  the  passenger  is  assigned,  to  supply 
another  conveyance,  if  one  can  be  supplied  by  reasonable  dil^ 
igeofce.  But  where  the  carrier  holds  out  to  the  public,  and 
notifies  the  passenger  applying  for  passage,  that  he  will  carry* 
liie  paflsager  by  a  particular  conveyance,  which  is  described 
ffid  designated,  the  undertaking  of  the  carrier  is'  restricted' 
to  that  conveyance,  and  in  case  of  therloss  or  destruction  of  > 
that  ooikveyance,  without  negligence  and  by  the  act  of  Ood, 
thd  carrier  is  discharged  firom  all  liability,  farther  than  toi 
retain  thci  passage  money:."  These  requests  were  properly 
refiised  for  the  i^asous  assigned  in  my  opinion  in  Williama 
y.  VanderbiU  {mgffra^  and  tiie  authorities  therein  cited. 

The  judgment  in  this  action  fihould  therefore  be  affinned, 
with  costr. 

BossKSAirs  and  Mabvin,  JJ.,  expressed  no  qpinion,  all  the 
other  judges  coiiicuningv 
*"  Judgment  afilrmed. 
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The  Pennbylyania  Goal  Compaq,  BespondentB,  «.  Tbob 
PfiBSiDEirr,  Manaoebb,  etc.,  of  the  Delawabe  and  Hud- 
son Canal  CoMPAirr,  AppellantB. 

Where  the  issue  is  such  that  a  party  is  entitled,  on  proper  demand,  to  have  the 

same  tried  by  jury,  and  he  omit  to  daim  such  right,  he  cannot  afterward  OD 

appeal,  object  to  the  mode  of  trying  such  issue. 
Where  the  complaint  and  prayer  thereof  are  such  as  to  embrace  both  equitable 

and  legal  remedies,  the  defendant  may  move  the  court  to  compel  the  party  to 

elect  on  which  part  of  the  case  he  will  proceed,  or  for  which  mode  of  trial  or 

resulting  relief  he  will  go. 
Or  the  court  may  strike  out  or  dismiss  that  part  of  the  oomplaint  seeking  mere 

equitable  relief,  leaving  the  remaining  issues  of  fiict  to  be  tried  by  a  jniy. 
The  meaning  and  application  of  the  term  "  toO"  discussed  by  Ekott,  J. 
Before  a  party  has  a  right  to  detain  for  the  payment  of  toll,  the  amount  to  be 

paid  must  be  ftxeki  and  ascertained. 

Thi8  action  was  brought  by  the  Pennsylvania  Coal  Com- 
pany, against  the  Delaware  and  Hudson  Canal  Company,  in 
May,  1852. 

The  complaint  alleged,  that  in  August,  1847,  the  defend- 
ants entered  into  a  contract  with  an  association,  known  as 
the  Wyoming  Coal  Association,  to  furnish  transportation  on 
its  canal,  to  the  boats  of  the  association  carrying  coal. 

The  provisions  as  to  compensation  which  the  contract 
contained,  were  as  follows : 

The  said  canal  company,  ite  succeesorB  etc,  charging  and 
collecting  a  toll  on  the  coal  transported  in  pursuance  of  the 
agreement  at  a  rate  per  ton,  to  be  established  in  the  manner 
following,  viz. :  On  the  first  day  of  May,  in  es^ph  and  every 
calendar  year,  the  quantity  of  lump  coal  of  the  said  Delaware 
and  Hudson  Canal  Company,  which  shall  at  that  time  have 
been  sold  to,  or  delivered  at  Bondout,  and  to  arrive  by  tho 
said  canal  during  the  said  calendar  year,  shall  be  ascertained; 
and  firom  the  average  price  thus  ascertained,  two  dollars  and 
fifty  cents  shall  be  subtracted,  and  one-half  the  remainder 
shall  be  the  toll  per  ton,  during  such  calendar  year ;  except 
that  if  any  discount  or  deduction,  contingent  or  otherwise, 
shall  be  agreed  upon,  or  contemplated  in  the  contracts  for 
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fliieh  caaeB,  the  said  toll  shall  be  reduced  correspondingly  to 
saeh  discount  or  deduction  as  shall  actually  be  made ;  but 
provided,  nevertheless,  that  if,  on  the  first  day  of  May,  in  any 
calendar  year,  the  quantity  of  lump  coal  of  the  said  Delaware 
and  Hudson  Canal  Company,  which  shall  at  that  time  have 
been  sold,  as  aforesaid,  shall  be  less  than  one-half  of  the  esti- 
mated sales  for  one  year,  the  toll  during  such  year  shall  be 
calculated  in  the  manner  hereinbefore  provided,  on  the  aver- 
age price  at  which  the  sales  of  lump  coal  for  such  year  shall 
be  actually  made. 

The  complaint  alleged  that,  in  the  year  1851,  the  plaintiffs 
acquired  the  rights  of  the  Wyoming  Coal  Company  in  this 
contract,  and  were  substituted  for  that  company. 

That  in  the  then  current  year  1862  the  contingency  conteni- 
plated  by  the  last  proviso  in  the  contract  had  occurred.  The 
quantity  of  coal  sold,  or  contracted  to  be  sold,  by  the  defend- 
ants on  the  first  day  of  May  in  that  year,  was  not  one-half 
their  estimated  sales  for  the  year,  and  therefore  the  toll  was 
to  be  fixed  upon  the  average  price  of  the  actual  sales,  and  the 
plaintiffs  insist  that  by  the  true  construction  of  the  contract, 
the  toll  is  not  demandable  until  the  time  when  its  true  and 
proper  amount  can  be  determined  according  to  the  contract. 

That  the  defendants,  however,  insist  that  tolls  must  be  paid 
them  at  the  time  of  the  passage  of  its  boats,  and  that  they 
threaten  to  arrest  and  have  arrested  plaintiff'  boats. 

The  complaint  states  the  negotiations  between  the  parties 
and  various  facts  as  to  their  respective  creditors'  business, 
and  the  inducements  for  making  the  contract.  The  com- 
plaint prays  an  injunction  forbidding  defendants  from  with- 
holding the  use  of  their  canal,  and  from  hindering  and  delay- 
ing boats  of  the  plaintiff,  and  for  other  relief. 

A  supplemental  complaint  was  put  in,  averring  that  defend- 
ants had  put  their  order  in  fprce  and  had  detained  plaintiffs' 
boats.  The  consequences  of  such  detention  and  the  injury  to 
plaintifb  were  set  out  in  detail,  and  plaintiffs  asked  for 
dam^es. 

The  defendants  answered,  denying  plaintiffs'  corporate 
oapaeity  and  interest  in  this  contract.    Admitting  the  prin- 

10 
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dpal  facts  alleged,  but  denying  inarious  matten  stated  as  to^ 
the  registration,  etc.,  and  controverting  the  conBtmotion  of  ^ 
Hie  contract  daimed  by  pkdntifb. 

There  was  a  preliminary  injunction  tissned,  ^lii6h  was  did** 
solved  or  entered^  and  no  appeal  was  taken  feomthis  order/ 
•  The  canse  was  tried' before  Jndge  DtAviiSj  who  decided  in 
favor  of  the  defendants'  construction  of  the  ajgreement,  and 
dismissed  the  complaint.  An  appeal  :wa9<  taken  from  th]8> 
judgment^  and  it  was  reversed.  A  second  trial  was  had) 
before  Jndge  SuTHEBLAin>,  who  gave  judgment  for  the  plain- 
tiff, with  costs. 

The  judgment  declared  theteonstruction  of  the  eontract  to 
be  what  the  plaintiff  claimed,  and  adjudged  them  damages ;' 
but  ordered  an  injimction.  <  > 

At  the  trial  the  acts  incorporating  pkdntifis  and  the  ixm- 
tracts  set  forth  in  the  complaint  were  proved.^  Theplaiiytifia 
proved,  under  objections  and  exceptions,  damage- to  $1,000 
by  the  detention  of  their  boats  for  the  payment  of^toll  of  50' 
cents  per  ton  claimed  by  defendants.  They  proved  the  time 
of  opening  the  canal  for  every  year  since  1889  to-1860.  They 
also  introduced  an  agreement  between  the  two  companies,' 
made  in  1849,  for  joint  management  and  sale  of  their  eoa!, 
only  to  be  made  by  the  defendants.  The  agreement  stipu- 
ulated  that  either  party  might  terminate  the  arrangement  by 
notice,  and  that  in  1851  plaintiffs  gave  ^ch  notice: 

The  pMntiffi  rested  on  this  proof. 

Defendants  then  insisted  that  they  had  a  right  to  insist  on 
prepayment  of  tolls,  and  to  prevent  tite  passage  of  boats 
through  the  weigh-lock  until  Aey  had  prepaid  tiieir  toBs ;  and, 
2.  That  if  the  plaintiff  were  right  th^  had  an  adequate 
remedy  by  action  at  law  triable  by  jury;  and,  therefore, 
moved  for  a  nonsuit,  which  was  denied  and  exception  tak«i. 

Defendants  then  gave  in  evidence  their -own  acts  of 'incor- 
poration, etc.,  also  various  letters-^the  length  of' the  canal~ 
the  time  vdien  the  use  of  this  canal  commenced  under  the 
contract  between  these  parties  in  1850 — ^the  establishment  of 
a  weigh-lock  at  Hawley  in  1853,  and  the  rules  and  regulations 
of  the  canal  from  1843  to  1846.    They  also  proved  that  the 
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average  priee  of  the  actual  Bales  by  them,  in  1852,  was  $3.64 
per  ton.  The  jadge  fonnd  as  facts,  that  on  May  1, 1852, 
ike  coal  sold  by' defendants  was  less  than  half  their  esti- 
mated sales  for  the  year,  and  that  the  average  price  of  sales 
for  the  year  was  at  least  $3.84,  bat  such  price  was  not 
afioertained  or  ascertainable  nntil  the  dose  of  the  year. 

As  law  he  found:  1.  That  by  reason  of  the  impractica- 
bility of  ascertaining  the  average  price  of  all  the  sales  by 
May  1,  or  before  the  end  of  the  year,  defendants  were  not 
entitled  to  charge  or  collect  any  toll  for  coal  transported  until 
the  end  of  the  year.  2.  That  although  it  appeared  that  the 
toll  collectible  by  the  agreement  did  actually  exceed  50  cents 
per  ton,  yet  the  defendants  were  not  entitled  to  insist  upon 
or  collect  the  same  before  the  end  of  the  year.  8.  That  on 
these  facts  plaintiff  was  entitled  to  damages.  4.  That  these 
damages  were  $1,000. 

The  defendants  excepted  to  these  conclusions  of  law. 

From  the  judgment  at  Special  Term  the  defendants  ap- 
pealed to  the  court  at  Oeneral  Term,  where  the  judgment 
was  aiBrmed,  and  they  appealed  to  this  court. 

John  K.  Porter^  for  the  appellants. 

Amasa  J.  Parker ^  for  the  respondents.* 

ExoTT,  J.    It  is  liot  necessaiy  in  the  present  c(Miditk>n  of ' 
this  case  and  controversy  to  determine  whether  the  plain*^ 
tifib  upon  the  lacts  proved,  and  assuming  their  construction 
of  the  contmct  to  be  correct,  could  maintain  anoa^ion  to. 
enforce  its  performance,  or  to  enjoin  the  defendants  against ' 
its  violation  and  in  unjustly  excluding  the  plaintiffs'.boata 
from  their  canaiL    The  preliminary  injunction!  which-  waa  . 
granted  in  this  aspect  of  the  case  was  vacated  upon  motion, 
and  no  appeal  was /taken  from  the  order  dissolving  it    The 
supplemental  complaint '  asked  for    damages,  for-  an  actual 
iNreach  of  the  contract,  and  tlie  judgment  respc^ed  to  this 
demand  and  gave  the  plaintiff  a  money  recovery  only.    If 
the  plain  tifib  had  brought  precisely  and  merely  such  an  action  . 
as  the  defendants  insist  this  should  have  been  it  would  have 
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resulted  in  a  similar  judgment.  The  only  difference  in  the 
case  wonld  have  been  in  the  mode  of  trial.  The  question  of 
fact  as  to  the  amonnt  of  damages  wonld  in  that  event  have 
been  submitted  to  a  jnrj.  But  upon  the  case  before  us  the 
mode  of  trial  was  immaterial,  since  the  case  states  that  dam- 
ages to  the  amount  recovered  were  proved  without  dispute, 
if  the  plaintiffi  were  right  in  law  and  entitled  to  damages 
at  all. 

« 

The  .defendants,  however,  are  not  in  a  position  to  avail 
themselves  of  any  objection  to  the  judgment  founded  on  the 
mode  of  trial.  They  did  not  apply  to  have  the  issue  of  fact 
tried  by  a  jury,  but  moved  at  the  trial  to  dismiss  the  com- 
plaint and  terminate  the  suit  altogether.  The  complaint 
contained  allegations  and  a  prayer  for  both  equitable  and 
legal  relief.  Conceding  that  the  plaintiffs  were  entitled  to 
one  and  not  the  other,  the  defendants  should  have  asked  the 
court  below  to  compel  the  plaintiff  to  elect  on  which  part  of 
the  case  and  for  which  mode  of  trial  and  resulting  relief  they 
would  go,  or  to  strike  out  or  dismiss  that  part  of  the  com- 
|)laint  seeking  merely  equitable  relief,  leaving  the  residue 
presenting  a  case  triable  by  jury. 

Still,  I  deem  it  not  improper  to  say  that,  in  my  judgment, 
this  action  could  have  been  maintained  in  its  equitable  aspect 
if  we  assume  that  the  plaintiffi  are  correct  in  their  construc- 
tion of  the  contract.  I  understand  the  learned  counsel  for 
the  defendants  substantially  to  concede  as  much,  provided  the 
agreement  upon  such  a  construction  of  it  be  not  unreason- 
able or  unconscionable,  as  he  insists  that  it  is.  And  I  allude 
to  this  aspect  of  the  case  more  particularly  to  say  that  I  do 
not  perceive  the  xmreasonableness  or  unfairness  of  such  a 
contract  between  these  parties   as  the  plaintifib  claim  that 

they  have  made. 

The  defendants,  when  this  agreement  was  entered  into, 
were  the  owners  of  a  canal  whose  capacity  was,  or  was  sup- 
posed by  them  to  be  more  than  adequate  to  the  transporta- 
tion of  all  the  coal  which  their  own  mines  could  produce,  or 
their  own  boats  deliver.  At  the  same  time  it  was  evident 
that  the  canal  would  never  be  required  or  used  to  any  great 
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or  remunerative  degree  for  the  carriage  of  pasBengers  or  of 
any  other  article  than  coal.  It  was  therefore  eminentlj 
desirable  for  the  defendants  to  secnre  additional  coal  trade 
and  transportation,  and  to  indnce  other  producers  of  coal  to 
make  use  of  their  canal  and  to  construct  other  communica- 
tions connecting  with  it. 

Perhaps  it  would  not  have  been  an  unreasonable  arrange- 
ment for  them,  in  order  to  secure  such  a  business,  to  contract 
expressly  that  the  payment  of  their  tolls  or  charges  should 
be  postponed  in  aU  cases  until  the  end  of  the  year,  or  some 
period  after  the  passage  of  the  boats.  At  least  a  court  could 
not  pronounce  against  such  a  contract,  as  so  unfair  as  to  be 
unfit  to  be  aided  or  enforced.  The  cotmsel  for  the  defend- 
ants assumes  that  his  clients  intended  to  make  their  tolls  or 
diarges  payable  in  advance  in  all  cases,  and  failed  to  do  so  in 
the  contingency  which  happened  in  1852,  if  they  have  failed, 
from  inadvertance  or  mistake.  But  there  is  no  evidence 
upon  which  to  found  any  such  assumption.  There  is  no 
proof  of  the  intention  of  the  parties  except  what  is  to  be 
found  in  the  instrument  itself,  nor  are  there  either  allega- 
tions or  proof  that  they  have  inadvertently  or  mistakenly 
made  it  what  it  is.  It  might  of  course  have  been  more  to 
the  interests  of  the  defendants  to  have  had  a  contract  dis- 
tinctly providing  for  the  prepayment  of  toll  in  all  cases,  but 
80  would  a  higher  toll  have  been  more  for  their  interest. 
We  cannot  presume  that  they  intended  or  supposed  they  had 
made  an  agreement  more  beneficial  to  themselves  than  that 
into  which  they  actually  entered.  Its  provisions  do  not, 
upon  any  interpretation  contended  for  here,  shock  our  sense 
of  &ime08  and  justice,  and  our  duty  is  to  enforce  them  when 
we  hare  determined  what  they  are. 

It  will  be  observed  that  there  is  no  express  or  formal  cov- 
enant or  promise  in  this  agreement  by  the  Pennsylvania 
Coal  Company  to  pay  a  toll,  and  what  is  more  important 
there  is  no  time  stated  when  it  is  to  be  payable.  There  are 
three  measures  of  the  amount  of  toll  given ;  first  when  the 
Delaware  and  Hudson  Canal  Company  sell  or  contract  to 
•ell  before  the  first  day  of  May  in  any  year^  ooal  to  tha 
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amonxit  eqnal  to  at  least  half  their  estimated  sales  for  the 
year.  In  that  case  the  rale  is  that  two  dollars  and  fifty 
cents  is  to  be  deducted  from  the  average  price  of  sach  sales, 
<  and  one^-half  the  residiie  is  to  be  the  toll  per  ton.  Second, 
wh^i  the  Delaware  and  Hudson  Oanal  Company  do  not 
make  sales  of  coal  previous  to  the  1st  of  May  to  an  amount 
equal  to  on&'half  their  expected  deliveries.  In  this  event  a 
similar  eomputation  is  to-be  made  to  ascertain  the  toll,  but 
the  basis  is  to  be  the  average  of  actual  sales  by  the  Delaware 
and  Hudson  Canal  Gkmipany  for  the  year. 

A  third  case  is  where  the  Delaware  and  Hudson  Canal  Com- 
pany m^e  no  sales  whatever  during  the  year.  In  this  event 
the  toll  is  to  be  calculated  on  the  sales  for  the  year  of  the 
Wyoming  Association,  or  of  their  assigns,  the  Pennsylvania 
Coal  Company,  in  the  same  manner  as  in  the  second  case 
upoii  Ihose  of  the  Delaware  and  Hudson  Canal  Company. 

It  may  be  conceded  that  in  the  first  of  these  three  cases, 
the  tolls  are  demandable  and  payable  at  the  time  of  the  pas- 
sage of  the  boats.  But  this  is  not  merely  from  the  effect  of  the 
use  in  the  contract  of  the  words, "  charging  and  collecting" 
by  the  canal  company,  nor  from  the  effect  of  the  word  "  tolls" 
in  the  contract,  in  describing  the  compensation  for  the  use  of 
the  canal.  Nor  can.  these  words  or  phrases  control  the 
eontezt  so  as  to  compel  a  payment  in  advance,  which 
would  otherwise  be  deferred.  The  defendants'  canal  was  a 
public  highway,  constructed  under  authority  of  the  State,  and 
by  an  exercise  of  its  rights  of  eminent  domain,  and  of  course 
epen  to  the  use  of  all  citizens  upon  making  suitable  compen- 
sation to  the  company  constructing  and  owning  it.  They 
were  authorized  to  exact  this  compensation  by  tolls,  to  be 
paid  at  the  time  of  passing  or  using  the  locks,  and  not  to 
exceed  a  fixed  rate  or  amount.  The  charter  of  the  company 
(Laws  of  1828,  ch.  238,  §  12)  authorized  them  to  ^^  demwd 
and  receive"  of  any  boat  passing  their  canal,  ^^  such  tolls  and 
rates*  as  the  tnanagers  shall  think  proper,  at  any  lock  ol* 
other  convenient  place,"  but  not  to  exceed  eight  cents  p^ 
mile  per  •ton  for  coal,  and  half  that  sum  for  other  loads. 
Tbe  next  section  expressly  authorized  the  company  to  stop 
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or  detain  evary  boat  until  the  master  or  owner  should  pay  the 
.  toll.  The  length  of  the  canal  is  ninety-fi ye  miles,  and  the  toll 
or  charge  thus  given  by  statute  would  be  much  larger  ths^ 
that  stipulated  by  this  contract  <$ould  proba)[)ly  reach.  If  the 
plaintLfe  had  placed  their  boats  upon  the. canal  without  any 
special  agreement  as  to  its  use  and  the  compensation  therefor, 
they  would  of  couibc  have  been  subject  to  the  toUs  authorized 
by  law,  and  the  canal'  company  would  ^^  charge  and  collect," 
or  "  demand  and  receive "  these  tolls  (the  phrases  may  be 
considered  equivalent)  and  might  enforce  their  payment  at 
once  by  detention*  Even  in  this  case  however  it  does  not  fol- 
low that  the  tolls  must  be  demanded  and  collected  at  the  time 
of  the  passage  of  the  boats,  or  not  at  all. 

The  peroons  using  the  canal  which  is  the  property  of  the 
defendants,  would  be  liable  to  an  action  at  common  law  for 
compensation  for  soch  use,  and  the  statute  tolls  would  afford 
the  measure  of  that  compensation.  The  additional  remedy 
by  detaining  the  boat  in  its  passage  did  not  deprive  the  canal 
company  of  their  right  to  an  action  to  recover  their  tolls. 
(Jordan  dk  SkamscOdss,  PI.  B.  Co.  v.  Marleyy  33  K  Y,, 
552.)  The  plaintiff  are  liable  at  common  law  for  the  use  of 
the  defendants'  canal,  and  the  measure  of  this  compensation 
is  the  toll  or  price  agreed  upon  between,  the  parties.  This 
price  wfM»  due  whenever  the  agreement  fixed  it,  and  collecti- 
ble or  recoverable  by  action  if  not  paid  when  due. 

N(Hr  do  the  words  charging  and  collecting  in  this  contract, 
any  more  than  the  equivalent  words  ^^ demand  and  receive" 
in  the  statute,  exclude  the  idea  of  collecting  compensation  at 
a  future  day,  ot  the  obligation  of  the  plaintifb  to  make  such 
subsequent  compensation,  nor  would  it  rbe  contended  that 
they  limit  the  defendants  to  the  special  remedy  of.  detaining 
or  excluding  boats..  !Nor,  again,  can  I  accept  a  similar  con- 
dlusive  inference  from  the  use  or  signification  of  the  word 
'^toU."  T^  is  defined  to  be  a  eompensation  or  payment  iji 
marlcets  and  fairs  for  goods,  cattle,  eta,  bought  ^and  sold. 
(Jacob's  Law  Dict^  TolL)  A  tribute  or  custom  paid  for  pas- 
sage^ or  a  duty  imposed  on  goods  and  passenger  traveling 
public  roads,  bridges,  etc. ;  a  tribute  for  passage ;  a  reasona- 
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ble  snm  due  to  the  lord  of  a  fair  for  things  sold  there  which 
are  tollable.  (Burrill's  Law  Gloss.,  Toll,  1 ;  Crabbe  Real  Prop., 
§  683.)  It  is  defined  by  Webster,  1.  A  tax  paid  for  some 
liberty  or  privilege,  particularly  for  the  privilege  of  passing 
on  a  bridge,  or  a  highway,  or  for  that  of  vending  goods  in  a 
fair,  market  or  the  like ;  2.  A  liberty  to  buy  and  sell  within 
the  bounds  of  a  manor ;  3.  A  portion  of  grain  taken  by  a 
miller  as  a  compensation  for  grinding.  The  derivation  of 
the  word,  signifying  the  cutting  or  taking  off  a  portion  of  a 
thing,  points  undoubtedly  to  an  immediate  payment  or  exac^ 

by  the  lord  of  a  fair  or  market  from  the  prices  of  articles  sold. 
Yet  even  in  the  case  of  tolls  for  a  market,  the  proprietor 
may  bring  his  action  and  recover  them  afterward.  {Corp. 
qf  Stamford  v.  Pandetty  1  Gr.  and  Jer.,  81,  and  cases  cited.) 
While  in  the  case  of  a  toll  for  the  use  of  a  highway  or  a 
bridge  the  word  is  used  or  applied  in  a  manner  more  remote 
from  its  etymological  sense  and  derivation. 

It  is  very  true  that  tolls  ordinarily  are  payable  on  demand 
or  when  the  benefit  for  which  they  are  demand  able  is 
received.  At  common  law  a  distress  was  incident  to  toll,  or 
where  the  toll  was  for  passage  or  the  like,  the  passage  could 
be  refdsed  until  the  toU  was  paid.  So  in  charters,  as  in  this 
case,  a  right  is  given  to  refuse  the  use  of  roads  or  bridges 
belonging  to  corporations,  although  public  highways,  nmtil 
the  tolls  are  paid.  But  it  is  also  implied  in  all  those  cases,  as 
will  presently  be  seen,  that  the  amount  of  such  toll  is  fixed 
and  certain.  The  argument  for  the  defendants  to  show  that 
in  all  the  cases  specified  by  the  contract  now  before  us,  the 
compensation  for  the  passage  of  the  plaintififs'  boats  must  be 
made  contemporaneously,  rests  almost  entirely  upon  the  force 
of  the  word  "  toll"  in  the  contract  as  necessarily  importing 
an  immediate  payment.  It  is  one  answer  to  this  argument 
that  the  compensation  for  which  this  contract  stipulates 
would  be  legitimately  and  properly  called  toU  although  not 
paid  or  exacted  at  once.  A  case  might  readily  be  supposed 
in  which  the  whole  compensation  for  a  year's  use  of  the  canal 
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might  be  payable  in  gross,  as  toll  for  a  year,  and  not  tolls  for 
the  several  passages. 

It  might  depend  as  to  amount  upon  conditions  or  con- 
tingencies  which  conld  not  be  determined  mitil  the  end  of 
the  year,  and  for  this  reaso^i  as  well  as  because  it  was  a  com- 
pensation  m  gross  for  the  whole  period,  it  might  indisputably 
be  payable  only  at  the  end  of  the  period.  Tet  this  compen- 
sation might  properly  be  termed  a  toll,  at  all  events  in  such 
an  agreement  as  this,  and  would  answer  the  definitions  which 
have  been  already  quoted,  however  unusual  might  be  such 
a  method  of  computation  or  payment.  It  is  another  equally 
sufficient  answer  to  the  argument  that  whatever  may  be  the 
ordinary  use  or  acceptation  of  such  a  word,  it  must  be  con- 
strued and  qualified  in  such  a  contract  as  this  by  the  circum- 
stances of  its  connection  and  use  in  the  instrument.  We  are 
not  interpreting  a  grant  by  the  sovereign  power  of  a  right  to 
take  tolls,  leaving  the  time  and  mode,  and,  it  might  be,  the 
amount  of  payment,  to  be  ascertained  or  implied  from 
the  mere  term  itself;  but  a  contract  between  two  parties  for  the 
use  of  the  property  of  one  by  the  other,  rendering  a  compen- 
sation which  they  style  a  toll,  but  for  the  time,  manner  and 
amount  of  whose  payment  they  have  stipulated  by  their  con- 
tract  Where  such  stipulatioM  exist,  or  are  necessarily 
inferable  from  the  positive  agreement  of  the  parties,  they 
will  necessarily  control  any  mere  legal  inference  from  the 
use  of  terms  or  from  the  ordinary  definition  of  such  a  word 
as  tolls.  Undoubtedly,  as  the  defendants  possess  the  right  by 
their  charter  to  detain  boats  until  the  toll  or  charge  for  the 
use  of  the  canal  is  paid,  and  as  no  credit  or  delay  of  pay- 
ment is  mentioned  in  the  contract,  the  stipulated  toll  is  due 
in  every  case  as  soon  as  the  amount  is  determined. 

But  toll  must  obviously  be  fixed  and  certain  where  it  is 
demanded.  It  is  true  that  when  the  right  to  take  toU  is 
granted,  the  amount  need  not  be  fixed  by  the  grant,  and  a 
grant  of  a  right  to  take  reasonable  tolls  is  vaUd.  {Corp.  of 
Stamford  v.  Pawlett^  q.  s.)  But  in  any  case  before  toll  can 
be  exacted,  the  amount  must  be  determined,  either  expressly 
by  the  grant  of  the  fiunchise  to  toll,  or  by  the  act  or  dedans 
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tion  of 'the  party  entitled,  in  the  exercise  of  a  discretion  con- 
ferred, to  take  reasonable  tolls,  or  by  agreement  between  the 
parties.  In  the  first  case  provided  for  bj  this  contract  the 
amonnt  of  toll  is  rendered  certain  by  the  agreement,  and 
therefore  it  becomes  dne  on  demand  in  the  absence  of  any 
agreement  to  postpone  its  payment. 

The  proof  shows  that  the  canal  has  for  many  years  been 
opened  for  navigation  and  bosiness  about  the  1st  day  of  May 
in  each  year,  not  in  any  year  before  the  15th  of  April. 
Before  navigation  begins,  therefore,  the  period  arrives  at 
which,  in  the  event  of  contracts  by  the  defendants  to  an 
amonnt  equal  to  half  their  estimated  annual  sales,  the  price 
is  fixed  upon  which  the  toll  is  to  be  computed,  and  thus 
before  the  plaintifis'  boats  would  begin  to  use  the  defendants' 
canal,  the  tolls  for  its  use  would  be  settled  for  the  year  and 
could  at  once  be  exacted. 

But  the  question  as  to  the  residue  of  this  agreement  upon 
which  the  parties  are  at  issue  is  whether  when  the  defendants 
do  not  before  the  1st  day  of  May  in  any  year  make  contracts 
to  the  extent  of  half  their  estimated  annual  production,  or 
where  they  make  no  sales  at  all  during  the  year,  the  toll  or 
compensation  to  be  paid  by  the  plaintiffs  for  the  passage  of 
their  boats  according  to  this  agreement,  can  be  ascertained 
or  determined  before  the  end  of  the  year,  and  if  not,  whether 
any  sum  can  be  exacted  fi'om  each  boat  when  it  passes. 

Theplaintife'  right  to  the  use  of  the  canal,  and  the  defend- 
ants' right  to  compensation,  are  both  regulated  and  to  be 
measured  by  their  mutual  agreement.  It  needs  no  argument 
to  show  that  when  the  price  of  coal  by  which  the  rate  of  such 
compensation  is  to  be  fixed,  is  the  average  price  of  actual 
sales,  either  of  the  defendants'  or  of  the  plaintiffs',  such  com- 
pensation cannot  be  determined  until  these  sales  are  maSe. 
A  distinction  was  attempted  between  sales  for  the  year,  and 
sales  during  the  year,  and  it  is  contended  that  while  the 
latter  signifies  all  the  sales  from  time  to  time  during  the  year, 
the  former  means  sales  made  to  customers  to  supply  their 
needs  during  a  whole  year.  There  is  undoubtedly  some  force 
in  the  suggestion,  as  also  in  thie  fhet  that  while  the  contract 
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speaks  of  sales  for  the  year,  it  BpeakB  of  tolU  during  the  year. 
There  is,  perhapB,  some  implication  here  that  the  tolls  are  to 
be  continnally  demanded  and  received,  while  the  sales  may 
be  all  made  at  one  time,  although  to  supply  the  needs  of  a 
year.  But  the  year  thus  spoken  of  is  the  current  business 
year,  or  what  may  remain  of  it,  and  not  a  calendar  year 
from  the  dates.  And  the  diflSculty  in  making  a  practical 
application  of  this  view  of  the  case  to  the  contract,  is  that 
there  is  nothing  to  indicate  at  what  particular  period  after  the 
1st  of  May,  or  after  what  proporti<m  of  sales  for  annual 
supply  have  been  made,  the  average  of  such  sales  may  be 
fcaken. 

In  the  first  event  stipulated  by  the  contract,  the  average  is 
to  be  made  upon  all  the  sales  or  contracts  made  before  the 
first  day  of  May,  provided  half  the  production  of  the  com- 
pany for  the  year  has  been  disposed  of  by  that  time. 

If,  howev^,  we  pass  that  limit,  there  is  no  other  day  Bet, 
and  no  other  amount  of  sales  specified,  after  or  upon  which 
such  a  computation  is  authorized.  Sales  or  contracts  for 
sales  may  be  made  to  customers  at  any  time  during  the 
year  for  their  supply  of  coal  for  the  residue  of  the  year. 

If  contracts  for  at  least  one-half  the  estimated  product  of 
the  mines  of  the  defendants. are  not  made  by  them  before  the 
first  of  May,  the  price  of  coal  by  which  the  tolls  are  to  be 
computed  is  to  be  taken  from  the  average  of  actual  sales. 

Even  conceding  that  sales  for  the  year  does  not  mean  sales 
during  the  year,  the  contract  calk  for  the  average  of  all  these 
sales.  There  is  nothing  in  the  agreement  to  show  when  or 
by  what  time  short  of  the  whole  year  they  aare  to  be  made,  or 
that  the  computation  may  be  made  at  any  particular  period 
and  the  subsequent  sales  rejected  from  the  account. 

There  is  not  any  point  of  time  fixed  for  taking  th^  average 
of  actual  sales,  previous  to  their  entire  completion,  nor  is 
there  anything  which  authorizes  us  to  assume  any  period  of 
time  before  the  end  of  the  year,  At  which  we  may  assume 
that  all  the  sales  of  which  the  average  must  be  taken  will 
have  been  made. 
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Whether  the  expresBion  "  sales  for  the  year  "  means  sales 
to  be  completed  within  the  year  or  all  the  sales  made  during 
the  year,  their  average  cannot  be  ascertained  nntil  they  are 
made,  and  of  course  the  tolls  to  be  computed  from  that 
average  cannot  be  determined  before  that  time.  This  ren- 
ders it  impossible  to  fix  the  toll  to  be  charged  and  collected 
according  to  this  contract,  until  these  sales  are  made,  if  not 
until  the  end  of  the  year.  Certainly  it  was  impossible  to  fix 
the  toll  for  the  year  in  which  this  suit  was  brought  at  the 
time  when  it  was  commenced.  We  must  therefore  inquire 
whether,  although  the  amount  or  rate  of  toll  cannot  be  deter- 
mined yet,  the  defendants  may  exact  a  charge  estimated  to 
be  approximately  or  nearly  what  the  tolls  will  be  under  the 
contract,  before  allowing  the  plainti£&'  boats  to  pass  through 
the  canal.  In  my  judgment  the  contract  does  not  authorize 
any  such  course ;  it  authorizes  the  defendants  to  charge  and 
collect  certain  tolls  whenever  they  are  due,  and  it  furnishes 
the  means  of  settling  their  amount.  But  it  does  not  authorize 
the  chaise  or  the  collection  of  any  other  sums  or  amounts 
than  these  specific  tolls.  If  the  amount  of  the  tolls  were  left 
at  large  or  to  the  discretion  of  the  canal  company,  subject  to 
review  or  correction,  or  to  drawbacks  and  deductions  after- 
ward, the  case  would  be  widely  diiFerent.  But  this  contract 
does  not  provide  merely  for  the  payment  of  a  toll  to  be  rea- 
sonable in  amount,  pr  to  an  amount  to  be  set  by  the  canal 
company  but  not  to  be  unreasonable.  It  provides  for  the 
ascertaining  and  fixing  that  toll  in  a  specific  manner.  It  is 
silent  as  to  the  time  and  mode  of  payment,  and  it  follows 
that  the  toll  or  compensation  for  the  use  of  the  defendants' 
property  is  due  when  the  property  is  used  and  the  amount 
of  compensation  ascertained  by  the  rule  of  the  contract. 
An  uncertainty  as  to  the  amount  of  toll  at  the  time  of  using 
the  canal,  certainly  would  not  avoid  the  contract,  but  since  the 
contract  contains  the  means  of  arriving  at  certainty  as 
to  the  payment  for  which  it  calls,  such  payment  cannot  be 
compelled  until  the  required  return  can  be  made  certain  by 
those  means. 
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The  d&nfle  requiring  a  reduction  of  the  tolls  in  case  a 
deduction  or  discount  is  made  from  the  price  established  by 
the  sales  or  contracts  made  before  the  first  of  May,  does  not 
militate  against  this  construction.  In  some  cases  these  deduc- 
tions are  or  can  be  ascertained  with  the  tolls.  The  contract 
speaks  of  discount  or  deduction  agreed  upon  or  contemplated 
in  the  contracts  for  sale.  Even  if  the  discount  be  contingent 
yet  the  contingencies  may  occur  as  or  before  the  tolls  become 
demandable.  K  not,  however,  still  the  charge  is  fixed  and 
declared  in  the  first  instance.  It  is  certain  at  the  time  when 
the  right  to  it  accrues,  even  if  the  defendants  are  liable  to  be 
called  upon  to  make  a  deduction  from  it  afterward.  It  is 
not  left  uncertain  and  indefinite  until  the  contingency  occurs 
npon  which  the  plaintiffs  are  entitled,  to  a  reduction  or 
return. 

Here,  as  in  the  other  part  of  the  argument,  the  main  reli- 
ance of  the  defendants  is  upon  the  word  charging  and  col- 
lecting tolls.  I  cannot  however  read  these  words  as  meaning 
charging  and  collecting  compensation  for  the  use  of  the  canal 
according  to  the  discretion  of  its  owners,  until  the  toll  which 
they  are  really  authorized  to  exact  can  be  ascertained. 

Even  if  the  word  toll  in  its  proper  sense  and  use  implied 
immediate  payment,  yet  as  I  have  already  said,  the  manner 
in  which  it  is  used  in  this  contract,  would  control  that  sense 
and  give  to  it  a  different  meaning.  A  word,  ordinarUy 
meaning  a  sum  payable  immediately,  when  used  in  a  con- 
nection which  involves  delay  in  determining  the  same,  and, 
hence,  in  the  time  of  its  payment,  must  acquire  a  modified 
sense. 

It  cannot  be  construed  with  such  technical  exactness  as  to 
do  violence  to  the  rest  of  the  agreement  in  which  it  occurs. 

It  will  be  observed  that  the  agreement  in  question  under 
the  construction  which  has  now  been  placed  upon  it,  does  not 
give  to  the  Pennsylvania  Goal  Company  the  option  of  defer- 
ring the  payment  of  all  tolls  until  the  end  of  the  year.  It  is 
not  when  they,  but  when  the  Delaware  and  Hudson  Canal  Com- 
pany have  not  made  sales  before  the  first  of  May  in  any  year 
to  the  amount  of  half  their  estimated  production  for  the  year, 
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that  the  average,  of  actual  sales  and  not  of  coatraets  is  made 
the  basis  of  tolls.  It  is  evident  from  the  case,  and  is  well 
known  to  those  fiEimiliar  with  the  trade,  that  the  manner  of 
conducting  it,  is  by  sales  contracted  to  be  made  in  aaticipa* 
tion  of  the  products  of  the  mines^  aad  in  lai^  qnantitiea 
deliverable  throng  the  year. 

If  such  contracts  are  not  or  cannot  be  made  ta  any  oonsid'f 
erable  extent,  it  indicates  a  dull  or  diminiahed  demaad^iorian 
unsettled  market.  .  This  would  affect  both  compaaies  alike^ 
The  plaintiffi  obtain  no  modification  of  the  terms  of  tlud  eon* 
tract  in  consequence  of  it,  until  the  defendants  have  aseer^ 
tained  that  their  business  must  yield  to  such  a  state  of  things. 

The  basis  upon  which  the: defendants  are-  to  be- paid  for 
the  use  of  their  canal,  is  evidently  intended  to  be  the  price  of 
coal  for  the  current  season.  That  price  may  be  determined 
by  their  own  sales  land  eon  tracts^  but  whea  prioea  are  so 
uncertain,  or  the  market  so  dull,  that  it  cannot,  aais  usaal^>be 
set  for  tho  season  by  contracts  in  advanoe,'it  is  not  unjust.to 
compel  both  these  parties  to  submit  to  tho  oonsequ^ioesi 
The  defendants  will  not  omitito  make  early  saiea  in  advance 
according  to  the  common  custom  of  the  trade,  unless  for  ood- 
trolling  reasons,  such  as  either  the  insufficiency  of  the  demand^ 
or  tlie  insufficiency  of  the  price  at  the.  opening  of  theseason.  In 
either  event,  if  necessity,  or  a-  regard  for  their  own  interest^ 
prevents. the  defendants  from  making  their  ordinary  sales,  and 
so  ^xing  the  standard  of  tolls  in  any  year,*  the  same  oootrol-' 
ling  cause  will  involve  a  postponement  of  the  payment  of  their 
tolls.  The  determination  of  the  time  of  payment  is  not  in 
truth  committed  to  either  party,  but  is  left  to  events  beycmd 
the  control  of  either. 

I  am  of  the  opinion  that  the  interpretation  of  this  ocmtract 
adopted  by  the  court  below  in  the  last  trial  of  this^  case,  waa 
correct  and  that  this  judgment  should  be  affirmed  with  eestaj 

Affirmed. 


1303.]  BorgsB  V.  Paxob.  87 


fttatemeatof  case. 


'  a: 


JoHK  BmssB,  Executor,  and  Louisa  La  Fabob,  Executrix, 
etc.,  of  John  La  Farge,  deceased,  Appellants,  u  Alonzo 
0.  Paige,  the  Pbesident,  Diebotobs  and  Company  of  the 
SoHENBCTADT  Bane,  aud  Eliza  Pbce,  trustee,  etc., 
R^pondents. 

Tba  oooTeyaDoe  of  mortgaged  premises  subject  to  the  mortgage  thereon,  does 

not  make  the  grantee  of  such  premises  persooallj  liable  to  discharge  the 

tnortgnge. 
Ill  feqiliQFV  <^  4|aedtion  of  mortgage  is  one  of  intentioa  of  the  parties. 
jRjKiiw  that  a  dduse  in  a  contract  providing  that  in  case  an^r  dispute  arise,  the 

same  shall  be  settled  by  arbitrators,  is  no  bar  to  an  action  upon  such  contract 
A  trustee  redeivtufg  his  commission  eaanbt  charge  in  addition  a  counsel  fee  for 

hmself  altiioiqph'h&  be  s  lawyer; 

This  suit  wto  comtoerieied  in  tliiB  late  Court  of  Chtocery  in 
June,  1846,  by  John  La  Farge,  since  deceased,  to  procure  his 
release  from  liability  to  pay  the  balances  due  upon  certain 
Inortgagte  he  gave  to  GteraM  W.  Morris  ori  three  lots  of  land 
Bitokted  dti  King  strfeel  iii  the  city  of  New  York,  which 
balances  remained  due  after  a  sale  of  fihe  mortgaged  premises 
pursuant  to  decrees  of  said  Court  of  Chancery,  and  by  which 
decrees  said  La  Farge  was  adjudged  liable  to  pay  said  balances, 
or  to  hav^  accounts  taken  of  certain  rents  and  profits  of  the 
iil6rtgaged  premil^,  Which  hiul  been  received  b^  the  defend* 
ikisy  or  by  Paige  fdr  them,  and  have  them  appli^  tbWard 
Ae  payrdent^f  ^^id  balances  or  dieficiehcfes.  The  complaint 
also  contained- lH'pralyef  fo^ general  relief.  After  the  suit  was 
traHisferr^  to  thef  Supreme  Court  it  was  teferred  to  a' referee, 
whd  made  hiii;  di^fsioti'in  1853,  by  which  he  determined  th^t 
La  Farge  was  not  entitled  to  be  released  fi'om  personal 
lability  to  pay  said  balances  or  deficiencies.  '  He  also  held 
that  the  defendants  were  entitled  to  collect  uilder  said  dbcrees 
Hie  deficiency  'due  thereon  after  deducting  therefrom  the  net' 
aitidunt  of  rents  and  profits  of  the  mortgaged  premises 
received  by  the  defendant  Paige,  less  expenses  paid  by  him, 
and'^^a  reasonable  coutisel  fee  to  be  allowed  to  the' defend- 
ants  out  of  such  rents,"  wliich  counsel  fee  he  fixed  at  |500. 
He  also  allowed  Paige  to  deduct  6ut-of  such  rents  his  actual 
expenses  for  stage  fare,  personal  expenses,  chai^  for  drawing' 
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leases,  ehca*ges  for  insurance,  fi^e  per  cent  cominiasionB,  and 
$165.57  commissions  for  receiving  from  the  master  in  chan- 
cery, who  sold  the  mortgaged  premises,  and  paying  over  to 
the  owners  of  the  foreclosure  decrees  the  net  proceeds  of 
said  premises.  He  fixed  the  amounts  due  on  the  several 
decrees,  and  held  that  the  defendants  were  entitled  to  execu- 
tions thereon  to  collect  such  amounts.  He  further  decided 
that  the  complaint,  as  to  all  the  relief  asked  therein,  should 
be  dismissed,  with  costs,  and  that  a  judgment  should  be 
entered  in  the  suit  against  La  Farge,  in  accordance  with  his 
decision  and  directions.  A  judgment  was  entered  in  confor- 
mity with  the  decision  and  directions  of  the  referee,  which 
was  affirmed  by  the  Supreme  Court  at  a  General  Term  in 
the  fourth  district.  The  complainant  having  died,  his  execu- 
tors were  substituted  as  parties  in  his  place,  and  they  appealed 
from  the  judgment  to  this  court. 

All  other  facts  necessary  to  a  correct  understanding  of  the 
decision  of  this  court  are  contained  in  the  following  opinion : 

John  H,  Reynolds  J  for  the  appellants. 

A,  0.  PaigSy  for  the  respondents. 

Balooh  J.  John  La  Farge  executed  the  mortgages  to 
Morris  in  1831,  and  also  bonds  for  the  payment  of  the  money 
for  which  they  were  taken.  No  person  ever  agreed  with 
him  to  pay  or  discharge  the  mortgages.  He  was  a  defendant 
in  the  suits  for  their  foreclosure  and  was  properly  adjudged 
liable  to  pay  any  deficiencies  there  might  remain  due  upon 
them  after  applying  thereon  the  net  proceeds  of  the  sale  of 
the  mortgaged  premises. 

The  correctness  of  the  decrees,  when  made,  is  not  disputed 
by  the  appellants'  counsel.  But  he  contends  that  the  pur- 
chase of  the  decrees  by  Paige,  in  trust  for  the  Schenectady 
Bank  and  Mrs.  Peck,  and  the  sale  of  the  equity  of  redemp- 
tion in  the  mortgaged  premises  from  time  to  time  until  the 
same  was  purchased  by  Samuel  Jones  Mumford  subject  to 
the  mortgages  and  his  grant  of  the  same  to  Paige  in 
trust  for  the  bank  and  Mrs.  Peck  with  a  general  cove- 
nant of  warranty,  before  the  sale  of  the  premises  under 
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the  decrees,  shifted  the  primary  liability  to  pay  the 
balances  that  remained  due  on  the  mortgages  and  decrees 
after  the  sale,  from  La  Farge  to  Mumford,  and  entitled  the 
former  to  require  the  defendants  to  apply  the  avails  of  all 
collateral  securities  they  or  either  of  them  took  of  Mumford, 
for  the  payment  of  the  decrees,  in  discharge  of  the  balances 
due  thereon,  before  they  could  call  upon  La  Farge  to  pay  the 
same. 

This  position  is  untenable.  For  La  Farge  only  conveyed 
tiie  premises  subject  to  the  mortgages,  and  his  grantee  did 
not,  nor  did  any  subsequent  grantee  down  to  Mumford, 
agree  with  his  grantor  to  pay  the  same.  The  fact  that  the 
premises  were  conveyed  subject  to  the  mortgages  did  not 
make  the  grantees  liable  to  pay  the  same.  {Trotter  v. 
Hughes,  2  Kern.,  74.)  If  the  several  conveyances  had 
contained  words  showing  that  the  grantees  had  agreed  to 
pay  the  mortgages,  the  acceptance  of  such  conveyances  by 
them  would  have  bound  them  to  pay  the  same.  But  they 
did  not  contain  words  of  that  import.  The  decision  in  Trot- 
ter V.  Hughes  not  only  establishes  this,  but  also  shows  that  the 
agreement  of  Mumford  with  Paige  to  pay  the  decrees  did 
not  release  La  Farge  from  his  primary  liability  to  pay  any 
deficiencies  thereon. 

The  decrees  were  not  merged  by  the  purchase  of  them  by 
Paige,  though  he  then  was  the  owner  of  the  equity  of 
redemption  in  the  premises  described  in  them.  Paige  acted 
as  trustee  for  the  Schenectady  Bank  and  Mi*s.  Peck,  and  the 
instrument  that  conveyed  the  premises  to  him  contained  a 
provision  that  the  same  was  not  intended  by  either  party  to 
operate  as  a  merger  of  the  interest,  he  would  acquire  by  tak- 
ing an  assignment  of  the  decrees.  Hence  there  was  no  mer- 
ger. (2  Cowen,  246 ;  HadUy  v.  Cha/pm^  11  Paige,  245.) 

The  declaration  of  trust,  made  -by  Paige,  dated  the  15th 
day  of  July,  1839,  in  which  he  stated  the  purposes  for  which 
he  took  mortgages  from  Mumford  upon  the  lot  fronting  .on 
the  Bowery  in  New  York  city,  and  on  certain  real  estate 
situated  in  Elizabethport,  New  Jersey,  and  for  which  he  took 
the  conveyance  from  Mumford  of  the  equity  of  redemption 
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in  the  nKMrtgagedpreinifleB,  did  not  affect  the  rights  of  Ls  ^ 
Farge ;  and  ho  oould  notavail  himself  of  it,  or  nseit  againBt 
the  defettdantB  or  either  of  them;  for  be  was  not  a  party  to 
it,  and  no  conBideration  therefor  moved  from  him.  Besides, 
it  did  not  profess  to  relieve  him  from  his.  primary  liabllitj  to 
pay  the  decrees,  though  the  fair  inference  from  it,  is  that  the 
author  supposed,  when  he  executed  it,  that  the  mortgaged 
premises  would  sell  for  enough  to  satisfy  the  decrees. 

The  decrees  were  entered  in  April,  1889.'  Nothing  was 
done  toward  enforcing  them  until  the  26th  day  of  Septem- 
b^,  1844,  when  La  Farge  gave  Paige  a  stipulation  that  the 
latter  might  sell  the  mortgaged  premises  under  them,  and  if 
the  premises  should  not  sell  for  a  sufficient  sum  to  pay  the 
decrees  liiat  payment  of  the  deficiency  might  be  enforced 
against  the  former,  personally,  by  executions,  as  directed  in 
the  decrees^  without  making  any  previous  applieation  to'  die 
court  for  that  purpose.  The  stipulation  contained*  a  prof 
vision  for  the  application  of  the  rents  and- profits*  of  the 
mortgaged  premises  to.  the  payment  of  any  balance  thtti 
might  remain  due  on  the  decrees  after  the  sale,  simikr  to 
that  in  the  bond  to  which  I  «hall  presently  refei'.  '  ' 
'  Paiige  received  the  rents  and  profits  of  the  premises  as 
trustee  for  the  Schenectady  Bank  and  Mrs.  Peck,  while  he 
held  the  decrees  and  owined  the  equity  of  redemption  in  the 
premises  prior  to  the  sale;  and  after  the  sal^  st  the  request 
of  La  Farge,  he  vacated  the  docket  of  the  decrees,  and  L& 
Farge  then  gave  him  abend  bj which  he  bound  himseif  to 
Paige  to  pay  the  balance  which  should  remain^ due ^^on  the 
decrees  after  deducting  therefrom  the  net  proceeds  of  the  sale 
and  the  balance  of  the  rents  and  profits  of  the  premises 
recrived  by  or  which  had  come  to  the  Schenectady  Bank  or 
their  solicitors,  agents  or  attorneys,  or  of  any  person  oi^  peN 
sons  by  or  on  their  behalf,  or  whh  their  permission  or  assent, 
etc.,  after  deducting  from  such  rents  all  legal  and  jiot 
charges  and  allowances,  such  balance  to  be  liquidated  by  a 
reference  to  the  master  in  chancery  who  sold  the  premises, 
if  the  same  should  not  be  liquidated  by  the  parties  or  Ooi£rt 
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of  Oiancery,  in  case  exoeptioiui  were  taken  ta  the  report  of 
fliemaeter.  t     - 

The  position  of  Paige  in  Te9pect  to  the  title  to  the  decrees 
and  the  ownership  of  the  equity  of  redemption  iq  the  prem* 
isesandhis  aeeepliaBoe  and  lue  of  the  stipulation,  and  his 
taking  the  hond  bound  h$m,  and  the  other  defendants  for 
whom  he  acted,' to.:  allow  La  Farge^  toward  the  payment  of  i 
Ae  balanoe^e  npon^itbe  deeraes,  the i  net  rents  and  profits 
of  the  preraiflee  reoei^ed  by  Pa^for  the  defendants,  after 
dednctiBg  therefrom  all  legal  and  jost  charges  and  allowances. 

The  fact  tiiat  the  stipulation  and  bond  pnmded  that  the 
amount  of  such  net  rents  and  profits  should  be  liquidated  by 
areferoioeto  a  master  io  chancery,  and  that  Paige  offered 
fo  faanre  the  aame^asoertaiiied  in  that  manner,  prior  to  the  com* 
mencement  of  this  suit,  did  not  deprive  La  Farge  of  the 
right  to  hare  the  amount  of  such  net  rents  and  profits  >«6cer*4 
tained  and  so  applied  in  this  suit.  The  right  to.  have  the 
same  so  applied  was  secured  to  him  by  the  stipulation  and 
bond  and  by  Paige's  acceptance  of  them  and  his  acting  upon 
the  former;  and  Paige  could  have  proceeded  with  the  refers 
enoe  on  giving  notice  thereof  to  La  Farge,  and  hia  n^lect  so* 
to  do'bidanoed  the  neglect  of  La  Fai^  respecting  the  refers 
enee.  It  seems  that  a  clause  in  a  contract,  providing  that  in 
case  any-  dispute  should  arise  in'  regard  to  >  the  same  •  should 
be' settled  by  arbitrators,  is  no  bar  to  an  action  upon  the 
eontraet.  {HdggaH  x.  Morgan;,  1  Seld^,  482.)  This  princi^^^ 
pie  ia  upplleable'to  thie  case,  and  shows  that  the  provision  in 
the  stipidation  and  bond*  fbr  a  refeiience  to  a  master  in  chan-" 
oery,  to  ascertain  the  net  amonnt  of  the  rents  and  profits  of 
Ihe  premises,  is  no  obstacle  to  the  allowance  of  the  same  to 
La  Eai^  in  this  suit.     ' 

'He  referee  erred  in '  allowing  the  defendants  to  retain 
$500  ou<^  of  the  net  amount  of  the  rents  and  profits,  4»  a  rea^ 
sonable  counsel  fee,  to  the  defendants.  That  was  not  a  legal 
or  just  charge,  or  a  legal  or  just  allowance  as  against  La 
Farge.  Paige  had  already  been  allowed  his  actual  expenses 
out  in  leasing  and  taking  care  of  and  looking  after  the 
premises,  besides  fees  for  particular  services  and  a  commis- 
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sion  of  five  per  cent  out  of  the  rents  received ;  and  he  conid 
not  charge  a  counsel  fee,  as  trustee,  in  addition  thereto,  sim- 
ply because  he  was  a  lawyer.  Chancellor  Kent  held,  in 
Cfreen  v.  Wmter  (1  Johns.  Ch.,  26),  that  where  a  trustee, 
who  was  a  counselor-at-Iaw,  was  to  be  allowed  for  ^^  all  his 
advances  and  responsibilities,"  though  he  was  entitled  to 
a  liberal  indemnity  for  his  expenses  and  responsibilities 
incurred  in  the  due  and  faithful  execution  of  his  trust,  yet  he 
was  not  entitled  to  a  counsel  fee  as  a  general  retainer,  nor 
for  anything  more  than  what  is  understood,  in  the  language 
of  a  court  of  equity,  to  be  "just  allowances."  He  rejected, 
in  that  case,  a  charge  of  $500  for  "  a  counsel  fee  as  a  general 
retainer."  The  principle  established  in  that  case  is  appli- 
cable to  this ;  and  the  charge  of  $500,  as  a  reasonable  counsel 
fee  for  the  services  of  Paige,  in  leasing  and  taking  care  of 
and  looking  after  the  mortgaged  premises,  should  have  been 
disallowed. 

On  what  principle  Paige  was  allowed  $165.57  commissions 
for  receiving  the  net  proceeds  of  the  sale  of  the  mortgaged 
premises,  from  the  master  in  chancery  who  made  the  sale, 
and  paying  the  same  over  to  his  co-defendants,  is  more  than 
I  have  been  able  to  discover.  According  to  the  bond  Paige 
took  from  La  Farge,  as  well  as  upon  principle,  the  entire  net 
proceeds  of  the  sale  of  the  premises  were  to  be  deducted 
from  the  sum  due  upon  the  decrees  in  ascertaining  the 
amount  of  the  deficiency.  It  seems  to  me  to  be  very  clear 
that  this  charge  of  $165.57  should  have  been  rejected,  on  the 
ground  that  it  was  not  a  legal  or  just  charge,  or  a  legal  or 
just  allowance. 

I  am  of  the  opinion  that  for  the  error  of  the  referee  in 
allowing  the  defendants  the  two  charges  of  $165.57  and  $500, 
the  judgment  of  the  Supreme  Court  should  be  modified  or 
reversed,  and  a  new  trial  granted,  wiUiout  costs  to  either 
party  in  this  court  or  at  the  General  Term  of  the  Supreme 
Court. 

All  the  judges  concurring, 

Judgment  reversed. 
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James  C.  Pattbidob  et  oZ.,  Kespondents,  v.  Daniel  Gildeb- 

HBiBTEB,  Appellant. 

'Where  the  plaintiff  entered  into  a  contract  with  the  defendant  to  deliver  him  a 
quantity  of  chairs,  a  part  of  which  he  then  had,  and  a  part  of  which  were 
to  be  manafactured,  and  to  take  in  payment  therefor  the  notes  of  K.  at  six 
months,  and  delivered  the  chairs  he  had  on  hand ;  and  subsequently  demanded 
of  the  defendant  the  notes  of  M.  for  the  chairs  delivered,  which  were  refused  — 
in  an  action  to  recover  for  the  chairs  delivered,  ?idd,  That  the  plaintiff  might 
rsoover. 

Ihat  in  order  to  put  the  plaintiff  in  the  wrong  respecting  the  chairs  to  be  manu- 
factured and  delivered,  the  defendant  should  have  tendered  the  notes  of  M. 
and  demanded  the  chairs. 

That  the  plaintiff  agreed  to  deliver  the  chairs  only  upon  the  credit  of  M.,  and 
was  entitled  to  the  notes  on  the  delivery  of  the  chairs  or  any  part  thereof. 

That  the  refusal  of  the  defendant  to  deliver  to  the  plaintiff,  the  notes  of  M.  for 
the  chairs  delivered  when  demanded,  exonerated  the  plaintiff  firom  any  fiir- 
ther  delivery  of  the  chairs,  and  entitled  him  to  his  action  for  those  already 
delivered. 

This  action  was  brought  to  recover  the  price  of  a  quantity 
of  chairs  alleged  to  be  sold  by  the  plaintifEs  to  the  defend- 
ant in  the  summer  of  1857,  and  which  were  to  be  paid  for  in 
the  paper  of  J.  A.  Mochado  &  Co. 

The  complaint  sets  out  the  agreement  to  purchase,  and  pay 
in  the  notes  of  Mochado  &  Co.,  having  not  more  than  six 
months  to  run  before  maturity,  and  that  plaintiffs,  pursuant 
to  said  agreement,  delivered  to  the  defendant  chairs  to  the 
amount  of  $946,  and  demanded  the  notes  of  Mochado  &  Co., 
which  defendant  refused  to  deliver.  Whereupon  judgment 
was  demanded  for  $946. 

The  answer  denies  all  the  allegations  in  the  complaint,  and 
sets  up  by  way  of  defense  that  defendant,  as  the  agent  of  one 
Colquitt,  entered  into  an  agreement  with  plaintiffs  to  pur- 
chase a  quantity  of  chairs  amounting  to  $2,310,  to  be  delivered 
on  board  the  ship  Ellen  Hood,  then  lying  in  the  port  of  New 
Tork,  and  to  sail  for  Valparaiso  in  June,  1857,  and  to  pay  for 
said  chairs,  when  the  whole  quantity  was  delivered,  in  the 
notes  of  Mochado  &  Co.,  having  not  more  than  six  months 
to  ran  before  maturity.    That  plaintifb  delivered  on  board 
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said  veesel,  a  part  only  of  the  whole  quantity  of  charn, 
ailing  that  they  could  not  get  the  whole  quantity  ready, 
and  requesting  farther  time  to  deliver  the  reeidue,  and  it  was 
agreed  that  the  residue  of  the  chairs  should  be  delivered  on 
board  the  ship  Western  to  sail  for  Valparaiso  about  the  1st 
August,  1857.  That  plaintiffs  neglected  and  refused  to  deli- 
ver the  balance  of  said  chairs,  and  nevei^  have  delivered  the 
same.  The  defendant  also  averred  that  Colquitt  was  ready 
and  willing  to  deliver  the  notes  of  Mochado  &  Co.,  on  full 
performance  of  the  agreement  by  the  plaintiffs.  And  that 
plain tiflb  were  fully  informed  of  defendant's  i^ncy  for 
Colquitt. 

On  the  trial,  John  Pattridge  was  examined  as  a  witness, 
and  testified  in  substance  that  he  was  one  of  the  plaintiffs,  and 
that  on  the  9th  June,  1857,  he  sold  to  defendant  a  bill  of 
chairs,  exhibited  by  him,  amounting  to  $946.  Defendant 
wanted  to  pay  in  paper  of  Mochado  &  Co.  The  next  day 
the  witness  informed  defendant  that  he  had  but  about  half 
the  quantity  he  (defendant)  wanted,  on  hand^  and  would 
deliver  it  for  the  paper.  Defendant  assented  and  gave  the 
shipping  directions,  and  witness  shipped  accordingly.  He 
says  he  did  not  agree  to  deliver  any  more..  Defendant  said 
he  would  have  another  ship  ready  in  two  months,  and  the 
witness  told  him  he  would  be  ready  then,  but  the  chairs 
were  not,  at  the  time  of  the  conversation,  manufactured..  In 
four  or  five  weeks,  witness  called  on  defendant  and  asked 
him  for  the  notes,  and  he  said  that  he  (witness)  must  go  to 
Colquitt  and  get  pay  as  he  had  purchased  for  him  (C.) 
Witness  told  him  he  knew  nothing  about  C,  he  had  sold  the 
goods  to  him  (defendant),  and  would  look  to  him  for  pay. 
Ho  other  reason  was  given  for  not  delivering  the  notes. 

On  cross-examination,  the  witness  testified  that  their  orig- 
inal memorandum  was  for  chairs  to  the  amount  of  $1,930, 
that  he  did  not  agree,  absolutely,  to  deliver  $2,300,  of  chairs ; 
the  agreement  was,  to  deliver  what  he  had  ready  for  Mocha- 
do &  Co's  notes.  Delivery  of  goods  to  lihe  amount  of  $936 
was  admitted. 
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Other  witnedfi€B  were  oalled  on:  the  part  of  the  plain ti£fy 
whoae  evide noe  teaded  to  corroborate  the  statements  of  the 
witaesB  .Pattridge. 

.  Qntiie  part  of  tibe  defense,  seyeral  witnesses  were  called, 
whose:  evidence  tended  to  :provethi^  defendant  acted  in  the 
purehase  as  agent  for  Colquitt,  that  the  agency  waecommuni- 
i»ited  to  the.  plaintiffi^.  that  the  purchase  was  of  chairs  to 
the  amount  of  $2^300,  which  were  to  be  paid  for  in  notes 
of  Kodiado.&j  Co^  on  delivery  of  the  whole  quantity  of 
chairs  purchased.  That,  by  mutual  agreement,  part  only 
were  delivered  on.  the  .ship  .Ellen  Hood^  and  the  rest  were  to 
be  delivered  on  the  Western,  which  wos  to  sail  the  1st  of 
August,  thea  next,  and  that  some  were  delivered  on  board  of 
said  ship,  or  elsewhere,  exc^t  those  delivered  on  board 
the  Ellen  Hoodi  The  defendant  testified,  that  when  he  was 
called  on  for  the  notes,  he  told  Pattridge,  that  Colquitt 
was  sick,  and  that  he  (Colquitt),  would  not  deliver  the  notes, 
as  plainti£b  had  not  fulfilled  their  contract. 

The  evidence  being  closed,  the  court  charged  the  jury^  that 
if  they  believed  defendant  waa  in  fact  the  purchaser  of 
the  goods,  to  the  amoimt  of  $2,310,  then  he  was  liable  for  the 
amount  in  suit,  unless  the  non-delivery  of  the  balance  of  the 
goods  by  the  plaintifis  excuses  him.  And  whether  or  not 
they  were  excused  depended  on  two  questions. 

1.  Whether  all  the  chairs  to  the  amount  of  $2,300,  were  to 
be^delivered.before  the  notes  were  to  be  delivered.  If  not, 
then  there  is  no  good  ground  of  objection. 

2.  If.  they  were  so  to  be  delivered  then  the  exemption  of 
defendant  from  liability  will  depend  on  what  answer  defend- 
ant made  when  applied  to  for  the  notes.  He  (defendant)  did 
not  make  the  non^delivery  of  the  residue  the  excuse,  but 
dauned  that  Colquitt  was  the  purchaser. 

If  the  goods  were  purchased  on  the  credit  of  the  defend- 
ant he  is  liable,  because  if  the  contract  was  an  entire  one,  he 
did  not  object  to  its  being  completely  fulfilled  as  a  reason  for 
not'  givjng  the  notes.  If  delivered  on  Colquitt's  credit, 
defendant  waS' entitled  to  6  verdict 


96  PaTTBIDGB  V,  GiLDBRMEISTEB.  [Sept., 

Opinion  of  the  Court,  per  DiNio^  Ch.  J. 


The  defendant's  counsel  then  requested  the  court  to  chai^ 
that  if  the  jury  believed  that  if  the  contract  between  plain- 
tiffs and  either  defendant  or  Colquitt  was  to  furnish  $2,300 
worth  of  chairs,  plaintiffs  cannot  recover  for  the  amount 
actually  furnished,  unless  the  contract  has  been  waived  by 
the  consent  of  the  parties,  or  the  other  party  to  the  contract 
has  released  the  plaintifib.  That  the  denial  of  the  contract 
by  the  defendant  when  applied  to  for  the  notes,  if  found 
by  the  jury,  is  not  a  waiver  of  performance  on  the  part  of  the 
plaintifb. 

That  if  the  jury  find  that  the  insolvency  of  Mochado  & 
Go.  occurred  after  the  delivery  of  the  goods  in  suit,  the  fact 
that  they  had  become  insolvent  was  not  a  sufficient  ground 
for  plaintiffs  to  rescind  the  contract. 

The  court  refused  to  charge  either  proposition  as  requested, 
and  defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  for  plaintiffs  for  $1,046.83, 
and  judgment  was  rendered  thereon,  and  the  same  was  affirmed 
at  a  General  Term  of  the  Supreme  Court  of  the  city  of  New 
York,  and  from  that  judgment  the  defendant  appeals  to  this 
court. 

James  EmoUj  for  the  appellant. 
J.  T.  JToffman^  for  the  respondent. 

Denio,  Ch.  J.  The  only  real  question  in  the  case  was 
whether  the  purchase  of  the  chairs  was  made  by  the  defend- 
ant, or  by  Colquitt  through  the  defendant  as  his  agent.  This 
question  was  fairly  left  to  the  jury,  and  their  finding  is  that 
the  purchase  was  by  the  defendant  and  not  by  Colquitt. 

The  other  branch  of  the  defense  was  that  the  sale  of  the 
chairs  was  part  of  an  entire  contract  for  a  larger  quantity, 
and  that  the  plaintiff  had  failed  ftiUy  to  perform  on  their 
part,  and  could  not  therefore  recover  for  their  partial  perform- 
ance. I  do  not  think  their  claim  was  sustained  by  any  view  of 
the  evidence.  Upon  the  defendant's  testimony  the  chairs  which 
were  not  delivered  on  board  the  Ellen  Hood,  were  to  be  subse- 
quently manufactured  and  delivered ;  they  were  contracted  to 
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be  shipped  by  the  defendant  by  the  Martaro,  a  vessel  he  after- 
ward sent  to  Sonth  America.  In  order  to  put  the  plaintiffs  in 
the  wrong,  respecting  the  chairs  to  be  manufactured,  the  de- 
fendant should  have  shown  that  he  called  on  them  and  offered 
to  deliver  the  notes  of  Mochado  which  the  plaintiffs  had 
agreed  to  receive.  This  was  not  done,  and  it  does  not  even 
appear  that  the  vessel  in  which  they  were  to  be  sent  ever 
sailed  or  was  ever  ready  to  sail.  The  plaintiffs  did  not  agree 
to  deliver  the  goods  on  the  credit  of  any  one  but  Mochado. 
They  were  not  bound  to  part  with  the  chairs  without  at  the 
same  time  receiving  the  notes,  and  they  were  never  offered 
such  notes  or  required  to  deliver  any  mote  chairs.  They 
have  therefore  committed  no  breach  of  the  agreement  on 
their  part,  which  should  deprive  them  of  payment  for  the 
chairs  delivered. 

If  we  should  consider  the  contract  for  the  chairs  manufac- 
tured and  delivered,  and  for  those  to  be  afterward  made  and 
delivered  as  parts  of  the  entire  contract,  still  the  plaintiffs 
were  not  to  wait  for  the  payment  for  those  delivered  until 
the  others  should  be  manufactured.  They  were  to  take  the 
notes  of  Mochado  having  six  months  to  run,  but  they  were 
to  have  the  notes  when  they  delivered  the  chairs.  They  seem 
not  to  have  immediately  exacted  the  notes  for  the  chairs  deliv- 
ered, but  they  demanded  them  sometime  afterward,  but  instead 
of  delivering  them,  the  defendant,  the  purchaser,  repudiated 
the  contract  and  refused  to  deliver  them.  This  was  a 
breach  of  the  contract  on  his  part,  which  relieved  the  plain- 
tiffs from  the  obligation  to  deliver  any  more  property,  and 
enabled  them  to  sue  immediately  for  that  which  they  had 
delivered. 

The  foregoing  is  the  result  of  the  evidence  according  to  the 
testimony  on  the  part  of  the  defendant,  and  it  is  apparent 
from  it  that  there  was  nothing  to  submit  to  the  jury,  except 
the  question,  whether  the  defendant  or  Colquitt  was  the  con- 
tracting party.  The  judge  should  have  instructed  the 
jury  that  if  they  found  against  the  defendant  on  that  issue 
of  fact  they  should  give  their  verdict  for  the  plaintiff.  By 
leaving  further  questions  to  the  jury,  he  give  the  defendant  a 
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chance  for  a  verdict  to  which  he  was  not  entitled.  Of  this 
he  could  not  of  course  complain. 

The  charge  actually  given  was  not  excepted  to.  The 
further  positions  which  he  desired  to  have  charged,  were 
either  covered  by  the  charge,  or  were  in  themselves  incorrect, 
or  were  immaterial.  He  desired  to  have  the  jury  instructed 
that  the  plaintiff  could  not  recover  unless  the  parties  were 
agreed  to  waive  the  farther  delivery,  as  the  defendant  had 
released  the  plaintiffs  from  further  performance.  This  leaves 
out  of  view  the  rescission  of  the  contract  by  the  defendant 
refusing  to  perform  on  his  part,  which  was  conceded  by  the 
defendant's  evidence,  and  was  the  only  waiver  or  release  indi- 
cated by  any  part  of  the  evidence.  The  judge  had  correctly 
explained  the  effect  of  such  refusal  to  perform  in  the  charge 
already  given. 

He  then  desired  to  have  the  juiy  told  that  the  defendant's 
denial  of  the  contract  when  lie  was  called  upon  for  the  notes 
of  Mochado,  for  the  chairs  already  delivered,  was  not  a 
waiver  of  the  further  performance  by  the  plaintiff.  The 
judge  had  already  instructed  them  correctly  on  that  point 
when  he  told  them  that  the  claim  of  the  defendant,  that 
Colquitt  was  the  purchaser  and  his  consequent  refusal  to  give 
the  notes  dispensed  with  a  further  performance  on  the  part 
of  the  plaintiffs. 

The  last  proposition  was  irrelevant.  The  plaintiffs  had 
claimed  notes  on  the  ground  of  Mochado's  insolvency.  That 
fact  certainly  would  not  relieve  the  defendant  from  receiving 
their  notes  according  to  his  agreement.  He  did  refuse,  and 
thus  broke  his  agreement,  and  became  bound  to  compensate 
the  plaintiffs  for  the  goods  which  had  been  delivered. 

I  think  the  appeal  was  wholly  without  merit,  and  that  the 
judgment  appealed  from  should  be  aflSrmed  with  damages 
for  the  delay. 

Ail  concur  except  Mullin,  J.,  who  dissents. 

MuLLm,  J.  (dissenting.)  The  only  questions  before  us  for 
examination  on  this  appeal,  are  those  arising  on  the  refusal  of 
the  court  to  charge  as  requested  by  the  defendant's  counsel. 
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There  were  no  exceptions  taken  to  the  rulings  on  the  trial, 
nor  to  the  charge  given  to  the  jury.  The  refusal  of  the  court 
heing  to  vary  the  charge  as  given,  makes  it  necessary  not 
only  to  inquire  whether  the  refusals  to  charge  as  requested 
were  erroneous,  but  also  whether  the  charge,  as  given,  em- 
braced the  propositions  to  which  the  requests  applied. 

The  first  request  to  charge  was  that  if  the  jury  believe 
from  the  evidence  that  the  contract  was  to  furnish  $2,310 
worth  of  chairs  the  plaintiffs  could  not  recover  for  the  amount 
actually  furnished  unless  the  contract  had  been  waived  by  the 
consent  of  the  parties,  or  the  other  party  to  it  had  released 
the  plaintiffs. 

The  first  branch  of  this  request  is  only  another  mode  of 
stating  an  elementary  legal  proposition,  that  in  order  to 
entitle  the  vendor  of  personal  property  to  recover  in  an 
action  for  the  price,  he  must  prove  performance  on  his  own 
part.  Full  performance  is  in  such  cases  a  condition  prece- 
dent to  his  right  to  recover.  The  rigor  with  which  tliis  rule 
is  applied  is  very  well  illustrated  in  the  case  of  Oakley  v. 
Morton  (1  Kern.,  25).  In  that  case,  Oakley  agreed  with  Mor- 
ton to  keep  twenty  cows  during  the  dairying  season  and  sell 
the  butter  made  to  Morton  at  a  price  agreed  upon,  to  be 
delivered  at  a  time  and  place  specified.  Oakley,  at  the  com* 
mencement  of  the  season  put  twenty  cows  on  his  farm  and 
made  butter  therefrom  until  the  end  of  the  season,  except  that 
about  the  first  of  September  three  of  the  cows,  and  two  about 
the  middle  of  October,  ceasing  to  yield  more  than  about  a 
quart  of  milk  each  per  day,  and  to  be  of  no  value  for  dairy- 
ing purposes,  were  respectively  sold  at  those  dates.  The 
butter  made  from  the  cows  was  sent  by  direction  of  the  defend- 
ant to  a  commission  merchant  in  New  York  for  sale,  and  it 
was  sold,  but  the  commission  merchant  failed,  and  the  action 
was  brought  to  recover  the  contract  price  of  the  butter.  The 
plaintiff  had  a  verdict  at  the  circuit.  The  defendant  moved 
for  a  new  trial  on  a  bill  of  exceptions,  which  was  denied,  and 
judgment  was  rendered  for  the  plaintiff,  and  there  was  an 
appeal  to  this  court,  and  it  was  held  that  the  plaintiff  was 
not  entitled  to  recover  because  he  had  not  performed  his  con* 
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tract.  The  keeping  twenty  cowb  for  the  whole  season  was  a 
condition  precedent  which  the  plaintiff  was  boand  to  perform, 
and  not  having  performed  it,  he  could  not  recover,  and  the 
judgment  was  revereed. 

In  Baker  v.  Higgins  (21  N.  Y.,  397),  Baker  agrees  to 
deliver  to  the  defendant  25,000  pale  brick  on  the  dock  at 
East  Troy,  at  $3  per  thousand,  and  50,000  hard  brick  at  the 
same  place  at  $4  per  thousand.  He  actually  delivered 
10,500  of  each,  and  the  defendant  refusing  to  pay  until  the 
whole  were  delivered,  the  action  was  brought  for  the  price 
of  the  quantity  delivered.  It  was  held  that  he  could  not 
recover ;  that  delivery  or  readiness  and  an  offer  to  deliver 
the  entire  quantity  was  a  condition  precedent  to  payment. 
The  defendant  was  unquestionably  entitled  to  the  instruction, 
and  unless  the  court  had  given  to  the  jury  substantially  the 
same  instruction,  the  refusal  was  erroneous  and  the  judg- 
ment must  be  reversed.  The  charge  was  that  if  defendant 
was  the  purchaser  of  goods  to  the  amount  of  $2,310  he  was 
liable  for  the  amount  for  which  the  action  was  brought 
unless  the  non-delivery  of  the  balance  of  the  goods  by  the 
plaintiff  excuses  him ;  and  whether  he  was  excused  depended 
on  two  questions :  First,  whether  all  the  chairs  were  to  be 
delivered  before  payment,  if  not,  then  the  defendant  was 
liable,  and  second,  if  the  whole  were  to  be  delivered  before 
payment,. then  the  plaintiff  was  relieved  from  the  delivery  of 
the  whole,  provided  defendant  put  his  refusal  to  pay  on  the 
ground  that  he  was  not  the  purchaser  and  not  upon  the  non- 
delivery of  the  whole  quantity  of  chairs.  • 

It  will  be  perceived  that  the  charge  presents  to  the  jury  the 
same  proposition  contained  in  the  request,  accompanied  with 
sundry  modifications  not  in  terms  contained  in  the  request. 
But  the  request  after  stating  that  plaintiff  could  not  recover 
without  delivery  of  the  whole  of  the  chairs,  was  in  the  fol- 
lowing words,  "  wnlesa  the  contract  lias  heen  waived  by  the 
consent  of  the  parties  or  the  plaintiff  was  relieved  lythe  other 
party ^'^  This  is  only  another  mode  of  expressing  the  same 
proposition  stated  in  the  charge,  because  by  the  charge  the 
cQurt  instructed  the  jury  that  if  the  defendant  put  his  refusal 
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to  pay,  on  the  ground  that  he  did  not  purchase  the  chairs,  and 
did  not  on  the  omission  to  deliver,  it  was  an  excuse  for 
the  non-delivery,  or  in  other  words,  it  operated  as  a  waiver 
of  the  condition  precedent. 

It  seems  to  me,  therefore,  that  the  court  was  right  in  refus- 
ing to  chaige  in  accordance  with  the  first  request,  having 
previously  charged  substantially  as  requested. 

The  second  request  must,  however,  be  taken  in  connection 
with  the  first,  as  it  is  necessary  to  give  point  and  effect  to  the 
first  request.  The  second  request  is  in  these  words :  ^'  The 
denial  of  the  contract  by  the  defendant  when  applied  to  for 
tlie  notes  is  not  a  waiver  of  performance  on  the  part  of  the 
plaintiff."  The  chai^  was,  defendant  was  liable  if  he  did 
not  put  his  refusal  to  deliver  the  notes  on  the  ground  of  non- 
delivery of  the  whole  quantity  of  chairs  by  the  plaintiff. 
The  effect  of  the  refusal  to  deliver  because  defendant  was 
not  the  purchaser  is  not  put  to  the  jury  in  the  charge,  and 
if  this  construction  could  have  had  any  influence  on  the  ver- 
dict it  was  error  in  the  court  to  refuse  to  give  the  instruction. 

In  one  part  of  this  charge  the  jury  are  told  that  the 
defendant's  liability  depended  on  the  answer  he  gave  when 
called  on  for  the  notes.  The  judge  does  not  state  to  them 
what  the  answer  was,  but  instructs  them  that  an  answer 
which  he  did  not  give  rendered  him  liable.  I  am  unable  to 
conjecture  what  effect  the  charge,  if  given  as  requested, 
would  have  had  on  the  jury,  but  I  can  perceive  no  reason 
why  defendant  should  not  have  had  the  benefit  of  an  instruc- 
tion as  to  the  effect  of  what  he  did  say.  The  position  of  the 
judge  was :  I  will  not  instruct  the  jury  as  to  the  legal  effect 
of  the  answer  given  by  the  defendant  to  the  plaintiffs'  re- 
quest, but  I  will  instruct  them  that  an  answer  which  he  might 
have  given,  but  did  not  give,  was  fatal  to  him. 

If  it  be  said  that  the  effect  of  the  charge  and  refusal  was 
to  inform  the  jury  that  what  was  said  by  the  defendant  at 
the  time  of  the  demand  of  notes  was  immaterial,  so  long  as 
he  did  not  place  his  refusal  on  the  grounds  of  non-delivery 
of  the  whole  quantity  of  the  chairs,  the  answer  to  the  sugges- 
tion is  that  no  such  instniction  was  given,  and  if  it  had  been 


A 


102  Pattridgb  v.  Gildshmeistsb.  [Septy 

OpioioD,  per  Muluh,  J.,  dissenting. 

given,  I  think  it  would  Lave  been  erroneous.  The  two 
requests  taken  together  were  entirely  sound  and  should  have 
been  given  to  the  jury.  It  is  unquestionably  true  that 
plaintiff  was  bound  to  deliver  the  whole  of  the  chairs  unless 
the  conditions  were  waived  or  the  plaintiff  relieved,  and  the 
answer  given  could  not  operate  as  a  waiver  of  performance. 

The  plaintiff  had  given  evidence  of  the  insolvency  of 
Mochado  &  Co.  To  hold  the  plaintiff  to  complete  perform- 
ance before  he  could  recover,  was,  in  effect,  compelling  him 
to  take  in  payment  the  notes  of  an  insolvent  firm,  a  result  a 
jury  would  struggle  to  avoid  unless  compelled  to  come  to  it 
by  positive  instructions  from  the  bench  or  by  the  over- 
whelming force  of  the  evidence.  It  was  due  to  the  defend- 
ant under  such  circumstances,  that  he  should  have  the  benefit 
of  any  construction  which  could  be  legitimately  given  in 
order  to  relieve  him  from  the  improper  influence  of  the  evi- 
dence of  insolvency.  The  instruction  asked  for  as  to  the  legal 
effect  of  the  insolvency  of  Mochado  &  Co.,  was  not  irrelevant, 
and  should  have  been  given.  There  is  reason  to  apprehend 
that  the  refusal  to  give  the  instruction  might  be  treated  as 
equivalent  to  saying  that  the  insolvency  of  Mochado  &  Co. 
was  a  sufficient  ground  for  plainti^  to  rescind  the  contract, 
and  if  so  understood,  was  fatal  to  the  defendant. 

While  the  court  should  not  be  astute  in  searching  for 
grounds  on  which  to  reverse  a  judgment  or  set  aside  a  verdict, 
yet  every  one  conversant  with  legal  proceedings  knows  to 
what  extent  juries  endeavor  to  relieve  a  party  from  the  effect 
of  a  rule  of  law,  when  it  contravenes  in  the  given  case,  their 
views  of  what  is  right  and  just,  and  when  there  is  reason 
to  fear  that  a  jury  has  been  thus  influenced,  it  is  the  duty  of 
the  court  to  protect  the  party  by  holding  both  court  and 
jurors  to  a  rigid  compliance  with  the  rules  of  law. 

It  is  quite  possible  that  a  new  trial  may  not  change  the 
result  already  arrived  at  in  this  case.  We  cannot  be  in- 
fluenced by  any  such  consideration.  The  defendant  had  the 
right  to  these  instructions,  requested,  and  it  was  the  duty  of 
the  court  to  comply  with  them.    And  having  refused  to  do 
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BO  the  judgment  sLoald  be  reyersed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

The  omission  to  except  to  the  charge  has  deprived  the 
plaintiff  of  the  benefit  of  a  review  of  that  portion  of  it  in 
which  the  jury  was  instmcted  that  defendant  was  liable, 
because  he  did  not  put  his  refusal  to  deliver  the  notes  on  the 
ground  that  the  plaintiffs  had  delivered  all  the  chairs.  I  am 
not  prepared  to  admit  the  soundness  of  the  proposition,  but 
as  it  is  not  in  the  case,  it  is  unnecessary  to  discuss. 

Judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 

Affirmed. 
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John  Van  Vbohtkn,  Eespondent,  v.  John  GKimTHS  et  al.y 

Appellants. 

Proceedings  in  rem  against  a  vessel  for  the  price  of  coal  furnished  her  deter- 
mine no  question  of  ownership  of  the  vessel;  and,  consequently,  are  not 
admissible  as  evidence  for  the  purpose  of  proving  ownership. 

Counsel  desiring  the  court  to  instruct  the  jury  as  to  a  particular  proposition,  not 
making  the  proposition  dear  and  intelligible,  cannot  complain  if  the  instruo- 
tion  is  refused. 

This  is  an  action  brought  to  recover  damages  for  the 
alleged  conversion  of  a  quantity  of  coal,  the  property  of  the 
plaintiff.  Griffiths  was  the  sheriff  of  Ulster  county.  The 
defendant,  Lefever,  was  a  judgment  creditor  of  one  N.  Elmen- 
dorf,  and  the  defendant  Schoonmaker  was  a  co-defendant  in 
another  judgment  with  said  Elmendorf,  recovered  in  favor 
of  one  Styles.  It  was  under  these  two  judgments,  that  the 
coal  in  question  was  levied  on,  as  the  property  of  Elmendorf, 
by  Griffith,  the'  sheriff,  imder  the  directions  of  the  other 
defendants. 

Upon  the  trial,  the  plaintiff  called  one  Morey  as  a  witness, 
to  testify  as  to  the  ownership  of  the  coal,  who  testified  that 
in  1855,  he  was  running  the  steamboat  Alida  from  Rondout 
to  New  York,  under  the  plaintiff  Van  Vechten.  That  he 
was  acting  as  agent  of  the  plaintiff  and  for  him,  and  bought 
the  coal  for  the  plaintiff.  Before  July,  1854,  he  had  acted 
as  agent  of  Elmendorf  in  running  the  boat  Alida,  Elmendorf 
having  been  former  owner.  The  boat  was  sold  in  July, 
1854,  when  the  plaintiff  bought  it,  and  hired  the  witness  to 
go  on  as  his  agent,  the  same  as  before.  The  sheriff  was 
ordered  to  sell  the  coal  in  question  by  Lefever  &  Westbrook, 
"Westbrook  acting  for  Schoonmaker.  It  came  out  on  the 
trial,  under  an  objection  from  the  defendants,  that  the  Stylfes 
judgment  (the  amount  of  it)  was  paid  to  Styles,  by  the  check 
of  the  defendant,  Schoonmaker,  but  that  it  was  not  his 
money  that  paid  it,  but  the  money  of  Cornelia  Schoon- 
maker, who  paid  the  amount  and  took  an  assignment  of  the 
judgment. 
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After  this  testimony  had  been  given,  the  defendants  offered 
to  show  by  same  witness  an  agreement  between  him  and 
Elmendorf,  by  which  the  latter  had  agreed  for  a  valuable 
consideration  to  assume  the  payment  of  the  debt  upon  which 
this  judgment  was  recovered,  and  indemnify  Schoonmaker 
from  all  liability  upon  it.  Under  objection,  the  offer,  was 
rejected,  and  the  defendant  excepted.  Sykes,  Van  "Wagoner 
and  Morey,  testified  that  this  coal  was  never  delivered  on 
board  tl^e  Alida  under  the  contract  received  in  evidence,  bat 
upon  the  pledge  for  the  payment  thereof,  made  by  Morey, 
Sobert  Van  Wagoner  and  Josiah  Dubois,  Van  Wagoner 
averring  that  what  was  called  the  contract^  they  had  reftised 
to  carry  out.  The  defendants  offered  in  evidence  an  ex^n- 
pHfied  copy  of  the  proceedings  in  the  United  States  District 
Court,  against  the  steamboat  Alida,  upon  the  libel  of  the 
Delaware  and  Hudson  Canal  Company,  to  obtain  judgment 
for  the  coal  in  question,  and  the  decree  of  the  court  in 
the  case — ^which  offer,  under  the  objection  of  the  plaintiff, 
was  rejected.  It  appearing  that  Elmendorf  had  negotiated 
to  raise  some  money  for  the  plaintiff,  and  had  obtained  fix>m 
a  firm  in  l^ew  York  (Mills  &  Thompson)  three  notes,  for 
which  they  were  secured  by  a  mortgage  on  the  Alida,  the 
defendant  offered  to  show  that  upon  a  trial  in  Kew  York,  in 
an  action  brought  to  foreclose  the  mortgage,  it  had  been 
held  usurious  and  was  not  paid,  which  evidence,  under 
plaintiff's  objection,  was  rejected. 

The  court,  among  other  things,  charged  the  jury  that  "  if 
Morey  is  to  be  credited  there  can  be  but  little  doubt,  that  ho 
both  nm  the  boat  and  purchased  the  coal  as  the  agent  of  the 
plaintiff,  and  for  the  plaintiff."  Exception  by  defendant. 
Several  other  exceptions  were  taken  by  the  defendant  to  tho 
judge's  charge,  and  to  the  judge's  reftisal  to  charge,  which 
will  be  noticed  in  the  opinion  of  the  court.  The  jury  found 
a  verdict  for  plaintiff  for  $582  damages,  and  the  court 
ordered  the  case  and  exception  to  be  heard  at  a  General 
Term  in  first  instance,  all  proceedings  on  the  verdict  to  be  in 
the  mean  time  stayed.  The  General  Term  heard  the  case, 
and  ordered  judgment  for  the  plaintiff  to  be  entered  on  tlie 
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verdict.  Judgment  in  pursuance  of  order  of  General  Term, 
was,  January  10, 1860,  duly  entered  in  Ulster  county  clerk's 
office,  for  $850.02,  damages  and  costs.  From  the  above 
judgment  so  entered,  the  defendants  appealed  to  this  court. 

Z.  Trematn^  for  the  plaintiff  (respondent). 

John  H.  Ret/nolds^  for  the  defendants  (appellants). 

HooBBOoM,  J.  Most  of  the  propositions  in  the  judge's 
charge  to  the  jury  on  which  the  appellants'  counsel  founds 
his  allegations  of  error  are  manifestly  comments  upon  the 
facts  of  the  case,  or  expressions  of  opinion  in  regard  thereto, 
and  are  not  the  subject  of  exception,  and  the  remedy  is  not 
to  except  thereto,  but  to  call  the  attention  of  the  judge  to 
them,  and  ask  for  fuller  explanations  in  regard  thereto,  or 
demand  their  submission  to  the  jury  as  questions  of  fact. 

Of  this  nature  is  the  remark  that  there  was  no  evidence 
of  any  collusion  between  the  plaintiff  and  Elmendorf  in 
regard  to  the  purchase  of  the  Alida ;  also,  the  remark  that 
the  $9,000  and  the  proceeds  of  the  stock  of  the  State  of  New 
York  Bank  and  Huguenot  Bank,  were  all  the  moneys  shown 
to  have  belonged  to  Elmendorf,  or  to  have  been  advanced  by 
him  to  the  plaintiff;  and  also  the  remark  that  if  Morey  waa 
to  be  credited,  there  could  be  but  little  doubt  that  he  both 
run  the  boat  and  purchased  the  coal  as  the  agent  of  the 
plaintiff.  * 

The  only  points  in  regard  to  which  I  have  had  any  hesita- 
tion was  the  refusal  to  comply  with  the  defendants'  request 
to  charge  in  a  single  particular,  and  the  rejection  of  a  single 
offer  of  evidence.  The  defendants  requested  the  court  to 
charge  that  although  Morey  supposed  he  was  acting  as  the 
agent  of  Van  Vechten,  yet  if  Elmendorf  was  the  man  stand- 
ing back,  aiid  Van  Vechten  was  his  agent,  then  Morey's  sup- 
position as  to  the  party  for  whom  he  was  acting  made  no 
difference.  The  court  refused  to  charge  in  this  form,  and 
the  defendants'  counsel  excepted.  I  think  on  the  whole 
Buch  rofnsal  was  proper,  for  the  following  reasons : 

1st.  It  was  not  in  itself  quite  clear  and  intelligible.  It 
probably  was  intended  to  say  that  if  Elmendorf  was  the  real 
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principal  of  Van  Vechten,  who  was  the  apparent  principal 
of  Morey,  Morey's  ignorance  of  that  fact,  and  supposition 
that  Van  Vechten  was  the  real  and  ultimate  principal,  would 
not  prejudice  the  defendants'  right  to  go  back  to  the  real, 
though  remote  principal  in  the  transaction.  But  the  idea 
was  not  very  clearly  conveyed  by  the  language  used. 

2d.  The  court  had  already  charged  tliat  if  Morey  was  act- 
ing as  agent  for  Elmendorfj  they  must  find  for  the  defendants. 
This  embraced  the  substance  of  the  instruction  asked — not 
in  the  precise  words  proposed  —  but  in  legal  effect.  And  it 
is  not  to  be  supposed  that  the  counsel  had  neglected  to  pre- 
sent the  application  of  this  principle  in  all  its  various  phases 
to  the  jury,  or  that  the  court  would  have  refused  a  more 
detailed  exposition  of  it  to  the  jury  if  it  had  been  properly 
and  intelligibly  requested. 

The  defendants'  counsel  also  offered  to  prove  that  the  debt 
in  the  Styles  judgment  was  in  fact,  by  an  agreement  for  a 
valuable  consideration,  entered  into  between  Elmendorf  and 
Schoonmaker,  the  debt  of  Elmendorf  to  pay,  and  had  been 
assumed  by  the  latter.  This  evidence  was  twice  offered  and 
twice  rejected  by  the  court,  and  the  defendants  excepted.  I 
adhere  to  the  opinion  I  entertained  when  the  case  was  in  the 
Supreme  Court,  that  this  was  error.  Schoonmaker  justified 
under  the  Styles  judgment,  and  as  he  was  a  defendant  therein, 
and  had  moreover,  by  his  own  check,  paid  the  same  when  it 
was  assigned  to  his  mother,  Cornelia  Schoonmaker,  it  became 
necessary,  in  order  to  show  that  the  judgment  was  still  in  life 
and  not  extinguished,  to  prove  either  that  the  assignment  was 
a  honajide  one  to  the  latter,  paid  for  with  her  money,  or  taken 
in  her  name,  though  for  the  benefit  of  Marius  Schoonmaker, 
in  order  to  enable  him  to  collect  its  amount  of  the  party 
(Elmendorf)  really  and  primarily  liable  to  pay.  Having 
this  object,  the  testimony  was,  in  my  opinion,  proper,  and 
should  have  been  admitted.  But  a  suggestion  is  now  made 
which  was  not  presented  in  the  Supreme  Court,  that  although 
this  may  have  been  technically  erroneous  it  worked  no  prac- 
tical prejudice  in  the  final  result  to  Schoonmaker,  as  the 
defendants  justified  under  another  judgment — that  of  Lefever 
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— ^wholly  unimpeacbed,  and  inasmuch  as  the  jury  rendered  a 
general  rerdict  in  favor  of  the  plaintiff  against  all  the  defend- 
ants including  Lefever,  it  must  have  been  founded  upon  the 
fact  ascertained  by  the  jury  and  declared  by  their  verdict 
that  the  coal  which  was  the  subject  of  the  controversy  was 
the  property  of.  Van  Vechten,  and  not  of  Elmendorf,  at  the 
time  of  the  levy  and  sale  under  the  judgments  and  execu- 
tions. On  reflection  I  r^ard  this  as  a  satisfactory  answer  to 
the  argument  based  on  the  rejected  evidence.  I  am  not  able 
to  see  that  Schoonmaker  has  been  prejudiced  by  its  erroneous 
exclusion,  and  I  therefore  assent  to  the  affirmance  of  the 
judgment  of  the  court  below. 

Davies,  J.  This  is  an  action  of  trespass  against  the 
defendants,  for  taking  and  converting  to  their  own  use  a 
quantity  of  coal,  which  the  plaintiff  claimed  as  his  property. 
The  defendants  claimed  that  the  coal  was  the  property  of 
one  Nicholas  Elmendorf,  and  they  justified  the  taking  of  the 
coal  by  virtue  of  a  sheriff's  sale  to  them  on  executions  issued 
on  judgments  against  Elmendorf.  The  main  point  in  con- 
troversy upon  the  trial  was  whether,  at  the  time  of  the  sher- 
iff's sale,  the  coal  was  the  property  of  the  plaintiff  or  that  of 
Elmendorf.  The  verdict  of  the  jury  affirms  that  it  was  the 
property  of  the  plaintiff,  and  if  there  has  been  no  error  in 
the  admission  or  rejection  of  evidence,  or  in  the  charge  made 
or  reAisal  to  charge,  that  verdict  must  stand,  and  the  fact 
affirmed  by  it  be  regarded  as  established.  On  the  17th  July, 
1864«  John  Van  Vechten  claimed  to  have  become  the  owner 
of  the  steamboat  Alida,  by  virtue  of  a  sheriff's  sale  to  him 
upon  executions  issued  upon  judgments  against  Nicholas 
Elmendorf  and  others.  Elmendorf  had  theretofore  been  the 
acknowledged  owner  of  the  boat.  While  such  owner,  and 
in  the  spring  of  1854,  he  had  made  a  contract  with  the  Del- 
aware and  Hudson  Canal  Company  to  supply  the  boat  with 
coal.  After  the  purchase  of  the  boat  by  the  plaintiff  he 
employed  one  Morey  to  run  the  boat  for  him  and  on  his 
account ;  and  Morey  testified  that  he  purchased  this  coal  of 
the  Delaware  and  Hudson  Canal  Company  for  the  plaintiff. 
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That  he  was  authorized  to  parchaBe  for  the  plaintiff^  and  on 
his  aocoant,  what  the  boat  needed.  The  defendants  claimed 
that  the  sale  of  the  steamboat  to  the  plaintiff  was  collusive. 
That  in  fact  Elmendorf  was  the  purchaser,  and  that  he  fur- 
nished tlie  money  paid  for  her,  and  was  in  truth  the  bidder 
at  the  sheriff's  sale.  Evidence  was  given  tending  to  show 
that  Elmendorf  advanced  money  to  Van  Yechten,  at  about 
the  time  of  the  sale ;  that  Yan  Yechten  was  his  father-in-law, 
and  that  Elmendorf,  after  the  sale,  interfered  in  the  affairs 
of  the  boat.  Upon  the  trial,  the  plaintiff  sought  to  establish 
that  one  of  the  judgments  upon  which  the  sheriff  sold  had 
been  paid  and  extinguished  at  the  time  of  the  sale.  This 
was  a  judgment  in  favor  of  William  H.  Styles  against  £lmen« 
dorf,  Marius  Schoonmaker  and  William  Hasten,  and  which 
Schoonmaker  procured  to  be  assigned  to  Cornelia  E.  Schoon- 
maker, his  mother.  He  testified  that  the  assignment  was  for 
his  benefit,  as  he  did  not  want  his  property  sold  under  the 
judgment ;  that  it  was  not  his  money  that  was  paid  for  the 
assignment,  but  that  of  his  mother;  and  the  defendants 
offered  to  show  that  before  the  judgment  was  rendered,  by  an 
arrangement  between  Elmendorf  and  Schoonmaker,  Elmen- 
dorf had  assumed  to  pay  and  save  Schoonmaker  harm- 
leas  from  this  very  debt.  This  evidence  was  objected  to 
by  the  plaintiff  as  irrelevant  and  improper,  and  excluded  by 
the  judge,  and  an  exception  taken.  The  counsel  for  the 
defendants  also  offered  in  evidence  an  exemplified  copy  of 
the  records  of  the  proceedings  of  the  United  States  District 
Court  of  the  Southern  District  of  New  York,  upon  the  trial 
of  the  Delaware  and  Hudson  Canal  Company  against  the 
steamboat  Alida  for  the  condemnation  and  sale  of  the  vessel, 
her  tackle,  etc.,  to  pay  the  amount  due  the  libellant  for  the 
coal  in  controversy,  with  interest  and  cost,  and  the  judgment 
and  decree  of  the  court  thereon,  which  was  olgected  to  by 
the  counsel  for  the  plaintiff,  and  the  same  was  excluded  by 
the  judge,  and  an  exception  taken.  In  charging  the  jury  the 
judge,  among  other  things,  said,  '^  If  Morey  is  to  be  credited 
tiiere  can  be  but  little  doubt  that  he  both  run  the  boat  and 
purchased  the  coal  as  the  agent  of  the  plaintiff  and  for  the 
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plaintiff."  This  portion  of  the  charge  was  excepted  to  by  the 
counsel  for  the  defendants.  He  also  stated  to  the  jury  that 
there  was  no  evidence  of  any  colhision  between  the  plain-i 
tiff  and  Elmendorf  in  regard  to  the  purchase  of  the  steam- 
boat ;  and  he  also  stated  to  the  jury,  that  the  $9,000  and 
the  proceeds  of  the  State  of  New  York  bank  stock  and  the 
Huguenot  Bank  stock  were  all  the  moneys  shown  to  have 
been  Elmendorf 's,  or  advanced  by  him  to  the  plaintiff,  or  in 
regard  to  which  there  is  any  proof  that  it  was  Elmendorf 's ; 
and  that  the  proof  of  these  facts  was  not  at  all  important, 
except  as  bearing  on  the  question  of  ownership,  and  that  the 
Alida  was  run  for  Elmendorf  and  not  for  Van  Vechten ;  to 
which  several  portions  of  the  charge  the  defendants'  counsel 
also  excepted.  The  judge  further  charged  the  jury  that,  if 
the  jury  were  satisfied  that  Morey  was  acting  as  agent  for 
Elmendorf  [though  he  swears  otherwise]  then  they  must  find 
for  the  defendants.  To  the  remark  in  brackets,  "though 
he  swears  otherwise,"  the  defendants'  counsel  excepted.  The 
counsel  for  the  defendants  requested  the  judge  to  charge  the 
jury:  "That,  although  Morey  supposed  he  was  acting  as 
the  agent  of  Van  Vechten,  yet  if  Elmendorf  was  the  man 
standing  back,  and  Van  Vechten  was  his  agent,  then  Morey's 
supposition,  as  to  the  party  for  whom  he  was  acting,  made 
no  difference."  The  judge  refused  so  to  charge,  and  the 
defendants'  counsel  excepted. 

The  inquiry  as  to  the  arrangement  between  Schoonmaker 
and  Elmendorf,  was  wholly  immaterial  upon  the  issue  sub- 
mitted to  the  jury,  and  passed  upon  by  them,  namely,  whether 
or  not  Van  Vechten  was  the  owner  of  the  coal  levied  upon 
and  sold  by  the  defendants  as  the  property  of  Elmendorf. 
They  only  needed  the  judgments  and  executions  against 
Elmendorf  as  a  protection  and  justification  in  seizing  and 
taking  his  property.  The  judgment  could  not  in  any  sense 
be  said  to  justity  the  taking  of  the  plaintiff's  property. 
Until  that  issue  (the  only  one  submitted  to  the  jury)  had  been 
found  adversely  to  the  plaintiff,  did  the  inquiry  become  at 
all  material,  in  reference  to  this  or  any  other  judgment 
a^inst  Elmendorf,    Jf  the  coal  was  the  property  of  the 
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plaintiff,  the  defendants  then  make  it  trespassing,  and  it  is 
immaterial  whether  they  took  it  under  cover  of  judgment 
and  execution,  and  sales  therein,  or  how  otherwise,  and  it  is 
eqnallj  immaterial  whether  such  judgments  were  pretended 
or  real,  paid  or  valid.  In  any  event  they  could  furnish  no 
justification  or  excuse  for  taking  and  selling  the  plaintiff's 
property.  It  was  of  no  importance,  therefore,  whether  the 
agreement  inquired  about  existed  or  not.  It  could  only  have 
heen  material  in  the  event  that  the  jury  had  found  that  the 
coal  was  the  property  of  Elmendorf,  and  the  defendants  were 
seeking  to  justify  themselves  for  taking  and  converting  his 
property.  ITo  question  was  made  as  to  the  Lefever  judgment. 
That  was  a  valid  and  subsisting  judgment,  and  if  the  coal 
was  the  property  of  Elmendorf,  the  levy  under  the  execution 
issued  upon  it,  and  the  sales  by  virtue  thereof,  divested 
Elmendorf  of  all  rights  and  title  in  the  coal,  and  vested  the 
same  in  the  defendants,  the  purchasers  at  the  sale.  This 
made  their  title  and  justification  upon  this  hypothesis  com* 
plete,  and  they  had  no  occasion  to  strengthen  it  by  invoking 
the  aid  of  the  other  judgment.  It  was  assumed  by  the 
charge  that  the  defendants  had  good  title  to  the  coal,  and 
were  justified  in  taking  it,  provided  it  was  not  the  property 
of  this  plaintiff,  and  the  issue  was  narrowed  down  between 
the  parties  to  that  simple  question.  The  defendants  could 
have  sustained  no  injury  by  the  exclusion  of  the  offered  evi- 
dence. Each  of  the  defendants  in  his  answer  claims  that 
the  coal,  at  the  time  of  the  sale,  was  the  property  of  Elmen- 
dorf, and  in  his  possession,  and  the  defendant  Schoonmaker 
admits  that  he  was  one  of  the  purchasers  thereof  at  said  sale, 
and  claims  title  thereto  by  virtue  of  said  sale.  He  could 
not,  therefore,  fail  in  his  defense,  even  if  the  Styles 
judgment  had  no  existence,  provided  the  defendants  had 
establislicd  on  the  trial  that  the  coal  was  the  property  of 
Elmendorf.  To  this  end  the  defendants  offered  in  evidence 
the  proceedings  in  the  district  court  of  the  United  States, 
whei-cby  it  appeared  that  the  steanier  Alida  had  been 
libeled,  by  the  vendors  of  this  coal,  to  recover  the  amount 
thereof,  and  that  the  vessel  had  been  condemned  for  the  coaly 
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with  costs,  etc.  Tliis  was  a  proceeding  in  rem  against  the 
vessel,  which  was  liable  for  the  coal  furnished  her,  whoever 
might  have  been  tlie  owner  of  the  vessel  or  the  owner  of  the 
coal.  The  proceedings  determined  no  question  as  to  such 
ownership,  and  could  have  no  relevancy  in  arriving  at  a 
solution  of  that  question.  If  the  statement  of  Morey  be 
true,  that  he  purchased  the  coal  for  the  plaintiff,  and  upon 
his  credit,  then  the  plaintiff  became  the  owner  of  it,  and  he 
was  also  liable  to  the  vendors  for  the  price  thereof,  as  well 
as  the  vessel  for  which  it  was  provided.  The  plaintiff  was 
the  owner  of  the  boat,  unless  there  was  collusion  between 
him  and  Elmendorf.  The  defendants  did  not  ask  that  ques- 
tion to  be  submitted  to  the  jury,  and  if  it  had  been,  and  they 
had  found  tliat  the  sale  of  the  boat  to  the  plaintiff  was  col- 
lusive, and  that,  in  fact,  it  still  remained  the  property  of 
Elmendorf,  there  was  no  evidence  given  upon  the  trial  to 
sustain  sucli  a  finding.  If  the  boat  was  the  property  of  the 
plaintiff,  then  the  condemnation  and  sale  thereof  to  pay  for 
the  coal,  would  only  show  that  he  had  paid  for  the  coal,  as 
he  had  agreed  to  do,  when  he  purchased  it.  That  he  had 
but  discharged  a  debt  due  by  him,  and  this  tended  in  no 
degree  to  establish  the  position  that  the  coal  was  the  property 
of  Elmendorf.     The  evidence  was  properly  excluded. 

I  am  unable  to  see  anything  objectionable  in  the  first  por- 
tion of  the  charge,  objected  to  by  the  defendants'  counsel.  In 
it,  the  judge  states,  that  if  Morey  is  to  be  believed,  there  is 
little  doubt,  that  both  run  the  boat,  and  acted  as  the  agent 
of  the  plaintiff,  in  the  purchase  of  the  coal.  Morey's  testimony 
was  not  sought  to  be  impeached  directly,  but  circumstances 
were  adduced  by  the  defendants,  by  which  they  sought  to 
maintain  that  Morey,  in  running  the  boat,  and  making  the  pur- 
chase of  the  coal,  acted  as  the  agent  of  Elmendorf.  His  positive 
statement  under  oath,  was  that  in  making  the  purchase,  and 
running  the  boat,  he  acted  as  plaintiff's  agent.  It  was  the 
duty  of  the  judge  thereupon,  to  have  called  the  attention  of 
the  jury  to  this  positive  statement  of  the  witness,  to  rebut 
the  defendants'  theory,  and  if  his  testimony  was  credited,  it 
effectually  demolished  it.     It  was  no /error  on  the  part  of 
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the  judge,  to  Bay  so  to  the  jury.  The  judge  was  nndouhtedly 
correct  in  stating  to  the  jury,  that  the  proof  of  the  facts,  in 
regard  to  the  collusion  alleged  between  the  plaintiif  and 
Elmendorf,  in  relation  to  the  purchase  of  the  boat,  or  in  regard 
to  the  moneys  advanced  by  Elmendorf  to  the  plaintiff,  and 
that  the  Alida  was  run  for  Elmendorf,  and  not  the  plain- 
tiff, were  only  important  as  bearing  on  the  question  of  own- 
ership—  that  is,  the  question  of  the  ownership  of  the  coal. 
That  was  the  only  question  at  issue,  and  the  circumstances 
alluded  to  had  no  significance,  except  as  bearing  upon  that 
question.  If  the  defendants  wished  any  question  submitted 
to  the  jury,  on  the  subject  of  the  collusion  or  of  the  moneys 
advanced  by  Elmendorf,  or  as  to  Morey  being  his  agent,  the 
judge  should  have  been  specially  requested  to  submit  such 
questions,  and  if  he  had  refused,  an  exception  could  have 
been  taken.  If  such  refusal  had  been  error,  the  exception 
would  have  been  available.  {Fraser  v.  SteUwageriy  15  N.  Y., 
316 ;  Plumb  v.  CaUa/raugua  County  Ins.  Co.^  18  N.  Y.,  392 ; 
WincheU  v.  HtckSy  id.,  558.)  There  was  no  error  in  the  judge 
stating  to  the  jury  in  his  directions  to  them  to  find  a  verdict 
for  defendants,  if  they  found  that  Morey  was  acting  as  the 
agent  of  Elmendorf  in  the  purchase  of  the  coal,  that  Morey 
had  sworn  otherwise.  It  was  not  withdrawing  from  them  the 
decision  of  the  question,  whose  agent  he  was,  but  calling  their 
attention  to  the  fact,  when  they  were  weighing  all  the  circum- 
stances bearing  on  that  point,  to  the  testimony  of  Morey  him* 
self.  It  was  positive  and  unequivocal,  and  his  testimony  was 
not  sought  to  be  impeached.  It  was  a  controlling  fact  in  the 
cause,  and  it  was  the  right  of  the  plaintiff,  to  have  it  placed 
properly  before  the  jury.  The  jury  were  not  told  to  give  it  any 
undue  weight,  but  to  take  into  consideration,  when  discussing 
this  point,  what  Morey  had  sworn  to.  It  is  difficult  to  see  how 
the  judge  could  have  more  impartially  or  candidly  referred  to 
the  conflicting  testimony  in  the  case.  He  properly  left  all  the 
facts  and  circumstances  to  the  jury,  for  them  to  draw  such 
inference,  as  they,  in  their  judgment,  should  determine.  The 
Supreme  Court,  saw  no  reasons  for  disturbing  their  verdict 
on  the  main  question,  controverted  on  the  trial,  and  it  is  not 
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the  province  of  this  court,  finding  no  error  to  have  been  com- 
mitted on  the  trial)  to  review  or  interfere  with  the  verdict 
of  the  jury  upon  the  facts* 

The  judgment  should  be  affirmed. 

All  concur. 

Affirmed. 
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HsKBr  H.  BiMiMT  jniolherB  v.  Pbaikois  A.  Uitbb  and 

others. 

A  parol  liceofle  given  without  consideratton,  to  a  party  to  build  a  dam  upon  the 

land  of  the  Uoenser  and  acroaa  that  portion  of  a  stream  included  within  hia 

boundaries,  is  not  an  equitable  estoppel  operating  bj  waj  of  impediment 

upon  the  licenser  and  those  ^riving  title  from  him. 
Bqaity  never  aids  in  subversion  of  legal  rights ;  but  on  the  oontrarj,  it  alwajs 

assista  in  jtheir  security  and  preservation,  by  appropriate  remedies,  and  in 

furtherance  of  justice. 
A  mere  verbal  license  to  do  an  act  or  a  series  of  acts,  upon  the  land  of  the 

licenser,  necessarilj  excludes  the  idea  of  a  contract  right  which  equity 

might  enforce. 
The  doctrine  of  the  case  of  Bench  v.  Kerr  (U  8.  &  B.,  207),  not  law  in  this  state. 

JoHHBON,  J.  It  is  agreed,  on  all  hands^  that  the  right  in 
question  in  this  case  is  an  interest  in  real  estate,  which  in  law 
cannot  be  created  or  transferred  from  one  party  to  another 
without  some  instrument  in  writing.  Whether  it  can  be 
done  by  a  court  of  equity,  against  the  positive  provisions  of 
tbe  statute,  is  the  question  to  be  determined. 

It  is  also  agreed  that  the  right  claimed  by  the  plaintiff,  as 
against  the  defendants,  on  the  north  or  west  side  of  the  river 
was  derived  solely  from  a  mere  parol  license,  given  by 
Henry  Clark  in  1821,  without  consideration,  to  William 
Utter,  to  build  and  abut  a  dam  upon  the  lands  of  the  former 
and  across  that  portion  of  the  stream  included  within  his 
boundaries.  The  dam  was  built  under  this  parol  license, 
and  has  been  ever  since  maintained  for  the  purpose  of  sup- 
plying with  water-power  the  mills  and  machinery  erected 
by  said  Utter  and  his  assigns  according  to  the  original  inten- 
tion and  design  of  both  the  licenser  and  licensee,  until  the 
commission  of  the  acts  complained  of  in  this  action. 

The  plaintiJSs'  position  is,  that  although  no  .property  or 
interest  ever  actually  passed  by  the  license  from  the  licenser 
to  the  licensee,  yet  by  the  execution  of  the  license  by  the 
licensee  the  rights  of  the  licenser  became  so  fixed  and  bound 
that  neither  he  nor  his  heirs  or  assigns  can  now  revoke  such 
license,  and  thus  deprive  the  licensee  or  his  assigns  of  the 
advantages  and  privileges  accruing  by  means  of  the  license 
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thus  executed.  This  position,  if  sound,  must  have  its  founda- 
tion in  the  principle  of  equitable  estoppel,  operating  by  way 
of  impedimerU  upon  the  licenser  and  those  deriving  title  from 
him.  There  is  no  other  principle  in  our  law,  as  I  conceive, 
which  can  lend  any  countenance  to  such  a  proposition. 
Does  the  doctrine  of  equitable  estoppel  apply  to  a  case  like 
this  ?  I  am  constrained  to  say,  after  a  careful  examination 
of  the  facts  and  the  authorities,  that,  in  my  opinion,  it  does 
not,  and  that  the  preponderance  of  authority  in  this  country 
is  most  decidedly  the  other  way.  I  shall  not  attempt  to  go 
over  the  cases,  but  content  myself  with  observing  that  tlie 
principal  authority  in  this  country  for  the  application  of  the 
doctrine  to  the  case  of  a  mere  verbal  license  is  that  ot  Bench 
V.  Kerr  (14  Serg.  &  Rawle,  207),  which  Doer,  J.,  in  Jamison 
v.  MiUiman  (3  Duer,  255),  declared  not  to  be  law  in  this 
State,  or  in  this  country  outside  of  Pennsylvania.       » 

A  mere  verbal  license  to  do  an  act  or  a  series  of  acts  upon 
the  land  of  the  licenser,  necessarily  excludes  all  idea  of  a 
right  to  do  the  act  or  acts  by  virtue  of  a  contract,  or 
promise,  which  equity  might  enforce  specifically.  It  also 
excludes  all  idea  of  fraud  or  concealment  on  the  part  of  the 
licenser,  in  respect  to  his  title,  and  of  ignorance  or  mistake 
as  to  such  title  on  the  part  of  the  licensee.  It  presents  the 
case  simply  of  two  parties  acting  voluntarily  with  their  eyes 
open ;  each  understanding  fully  and  perfectly  the  situation 
of  the  other,  and  where  the  licensee  does  the  act  he  is  per- 
mitted by  the  license  to  do,  and  makes  the  expenditure  neces- 
sary thereto,  with  perfect  knowledge  and  consciousness  on 
his  part  that  he  has  acquired  no  interest  in  the  lands  of  the 
licenser,  which  the  law  can  recognize  or  protect,  and  nevet 
expecting  to  acquire  any  other  interest  than  that  conferred  by 
the  license.  Wliat  is  there  in  sucli  a  case  for  equity  to  act 
upon  {  Manifestly  nothing.  While  equity  will  regard  that  as 
done  which  the  parties  agreed  to  do,  and  compel  the  specific 
performance  of  agreements  between  parties  according  to  the 
original  undei^tanding  and  intention,  and  will  interpose  to 
protect  an  innocent  party  against  mistakes  in  matters  of  fact, 
and  the  fraudulent  acts  or  concealments  of  the  other  party, 
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it  can  never  lend  its  aid  to  confer  upon  one,  as  against 
another,  rights  or  interests  which  were  never  within  the 
contemplation  of  either,  even  by  way  of  impediment.  It 
never  aids  in  the  subversion  of  legal  rights,  but  always  assists 
in  their  security  and  preservation,  by  appropriate  remedies, 
and  in  furtherance  of  more  perfect  justice.  To  grant  the 
relief  here  prayed  for,  would  effectually  subvert  the  legal 
right,  or,  which  is  the  same  thing  in  effect,  forever  prevent 
the  exercise  of  those  rights,  which  unavoidably  pertain  to 
one  seized  of  the  undisputed  legal  title,  and  with  which  he 
lias  never  consented  to  part.  To  imply  such  consent,  from  a 
mere  license  to  occupy,  would  be  to  confound  a  license  with 
a  contract  or  deed,  which  have  no  resemblance  to  it  what- 
ever. It  was  never  any  part  of  the  office  or  jurisdiction  of 
equity  to  shield  or  rescue  men  from  the  legitimate  conse- 
qnencea  of  their  own  free  and  voluntary  acts  of  imprudence 
or  folly.  To  give  by  decree  to  one,  the  title  or  the  right  to 
the  perpetual  use  and  occupancy  of  the  land  of  another, 
simply  because  he  had  been  imprudent  enough  to  build  or 
expend  money  upon  it  with  the  mere  naked  consent  of  such 
other,  without  any  stipulation  whatever  as  to  such  title  or 
right,  would  be  as  repugnant  to  the  principles  of  equity  as  to 
to  the  rules  of  law.  If,  therefore,  Ethan  Clark's  deed  extended 
to  the  thread  or  center  of  the  Unadilla  river,  it  gave  him 

all  the  right  and  title  which  Henry  Clark  had  in  his  life- 
time, and  this  action  cannot  be  maintained,  as  the  rights  of 
Francis  A.  Utter  are  superior  to  those  of  the  plaintiffs. 

Upon  this  question,  however,  I  agree  with  Seldbn,  J.,  that 
the  deed  of  Ethan  Clark  confines  him  to  the  bank  of  the 
stream,  and  conveys  no  right  to  the  water,  consequently  there 
must  be  a  new  trial. 

Judgment  reversed. 

JOEL  TIFFANY,  StaU  Beporter. 
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Thb  Ogdensburoh,  Clayton  &  Bomb  Railboad  Company, 
Appellant,  v.  William  W.  "Wollby,  Respondent. 

Though  (he  Uw  require  the  subflcriber  to  the  capital  afeock  of  a  railroad  oom« 
panj  to  paj  ten  per  cent  in  canh  at  the  time  of  subscribing,  to  make  a  valid 
contract  binding  on  the  parties,  jet  if  the  subscriber,  instead  of  paying  the 
ten  per  cent  in  cash,  give  his  note  for  tlie  same,  and  subsequently  pay  It,  so 
that  the  company  gets  the  money,  he  is  thereby  constituted  a  legal  stocks 
holder  of  such  ooropapy,  and  is  liable  on  his  subscription. 

Once  becoming  a  legal  stockholder,  he  cannot  afterward  repudiate  any  part  of 
the  legal  obligations  he  assumed  in  becoming  such. 

The  giving  of  a  negotiable  note  by  which  the  company  realises  the  money  and 
the  paying  of  said  note  is.  in  legal  effect,  a  cash  payment 

A  contract  is  not  void  as  against  a  statute,  unless  founded  upon  an  illegal  con- 
sideration which  enters  into,  and  forms  a  part  of  the  oontnct^  or,  unless  it 
provides  for  doing  something  distinctly  forbidden. 

% 

Appeal  from  an  order  of  the  Supreme  Court  granting  a^ 
new  trial,  with  Btipnlation  for  final  judgment. '  The  action 
was  brought  to  recover  sundry  installments  alleged  to  be 
due  iipon  a  subscription,  by  the  defendant,  of  $700,  to 
the  capital  stock  of  the  plaintiff.  The  defendant,  in  his 
answer,  denied  that  he  ever  became  a  subscriber  to  the  capi- 
tal stock  of  said  corporation,  or  that  he  ever  paid  the  sum 
of  $70  to  the  directors  of  said  corporation  or  plaintiff,  or 
that  he  ever  paid  or  became  liable  to  pay,  any  sum  whatever,^ 
either  as  or  for  the  first  ten  per  cent,  or  as  and  for  subsequent 
installments. 

The  cause  was  referred  to  the  Hon.  William  J.  B^oon, 
who  ordered  judgment  for  the  plaintiff  for  $838.16.  ^ 

The  following  are  the  referee's  findings  of  fact  and  con* 
elusions  of  law : 

The  plaintiff  was  organized  as  a  corporation,  as  alleged  in 
the  complaint,  that  thereaftier  and  sometime  in  the  fall' of 
1853,  the  defendant  subscribed  for  $1,000  of  the  stock  of  the 
plaintiff's,  such  subscription  being  made  while  the  subscrip- 
tion book  was  in  the  hands  of  Alanson  H.  Barnes,  a  director 
of  said  company,  duly  authorized  to  receive  the  same ;  that 
nothing  was  paid  upon  said  subscription  at  the  time,  but  the 
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defendant  gave  hk  promissory  note  to  said  Barnes,  for  $100, 
tB  and  for  the  teki  per  cent  required  at  &e  time  of  snbscrib 
ing ;  that  enbseqnent  to  this,  and  in  the  summer  of  1854,  an 
arrangement  was  made  by  said  Barnes  by  which  the  snb 
Bcription  of  said  defendant  was  agreed  to  be  and  was  reduced 
to  tfa6  sum  6f  $700,  and  d^endant's  name  was  entered  on 
plaintiff's  books  as  a  subscriber  for  $700  of  stock ;  and  in  the 
month  of  July,  1864,  and  again  in  September,  1854,  the  de- 
fendant gave  two  negotiable  promissory  notes,  in  which  were 
embraced  and  included  the  original  ten  per  cent,  and  the 
several  calls  which  had  been  made  and  was  due  upon  said 
stock,  down  to,  and  including  the  call  due  and  payable  on  the 
Ist  of  August,  1854,  and  the  note  of  $100  was  thereupon 
surrender^  to  the  defendant ;  that  the  said  notes,  before  their 
matnrity,'were  negotiated  to,  and  discounted  by,  the  Bank  of 
Lowville,  by  which  bank  they  were  held  and  owned  at  and 
after  idaturity ;  that  subsequently  suits  were  brought  upon 
both  of  said  notes  in  favor  of  said  bank ;  that  the  defendant 
employed  an  attorney  and  put  in  an  answer  to  saidsuits,  but 
1)efore  liie  time  of  the  trial,  becoming  satisfied  that  the  bank 
had  discounted  the  noted  without  notice  and  in  the  ordinary 
course  of  business,  he  abandoned  the  defense,  and  judgments 
were  taken  upon  the  notes,  which  judgments  the  defendant 
subsequently  paid,  and  thus  both  notes  were  satisfied  and 
paid ;  that  calls  were  made  by  the  plaintiff  for  paytnents  upon 
said  stock,  as  alleged  in  the  complaint,  of  which  defendant 
had  due  notice,  and  that  he  has  neglected  and  refused  to  pay 
the  several  calls  due  and  payable  on  the  1st  of  Kovember, 
1854,  the  1st  of  February,  1855,  the  1st  of  November,  1855, 
and  the  lOtih  of  November,  1857. 

On  these  &ct8  the  referee's  conclusions  of  law  were,  that 
the  defendant  is  not-discharged  from  his  subscription  by  the 
omission  to  pay  ten  per  cent  in  cash  at  the  time  of  subscrib- 
ing, but  that  the  giving  of  the  notes,  which  included  the  ten 
per  cent  and  the  subsequent  calls,  and  the  paynicmt  thereof 
operated  as  a  waiver  of  any  right  he  might  have  had  to 
repudiate  his  subscription,  and  was  a  ratification  thereof,  and 
an  assent  to  be  bound  by  it  as  an  exising  and  continuing  lia* 
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bilitj ;  and  that  the  plaintiff  is  accordingly  entitled  to  jndg* 
mont  for  $333.16,  being  the  amount  of  the  four  calls  aboye 
mentioned,  with  interest  from  the  date  of  each  call  respect- 
ively. 

Judgment  being  entered  on  the  report  of  the  referee,  the 
defendant  appealed  to  the  General  Term  of  the  Supreme 
Court,  where  the  same  was  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event.  From  this  order  the  plaintiff 
appealed,  stipulating  that  if  it  be  affirmed,  a  judgment  abso- 
lute may  be  rendered  against  the  company. 

J,  ff,  ReyncldBy  for  the  plaintiff. 

E.  A,  Brotorij  for  the  defendant. 

Weight,  J.  The  defendant  became  a  subscriber  to  the 
plaintiff's  capital  stock ;  but  at  the  time  of  subscribing  did 
not  pay  ten  per  cent  in  money.  Subsequently,  by  agreement, 
the  original  subscription  was  reduced  from  $1,000  to  $700, 
and  on  two  occasions  he  gave  to  the  company  two  negotiable 
notes,  in  which  were  embraced  and  included  the  original 
ten  per  cent  and  the  several  calls  which  had  been  made,  and 
which  were  due  and  payable  upon  the  stock  down  to  the  1st 
of  August,  1854.  These  notes  the  defendant  afterward  paid. 
Before  their  maturity  they  were  discounted  for  the  railroad 
company  by  the  Bank  of  Lowville,  and  subsequently  suits 
were  brought  by  the  bank  upon  them,  judgments  taken  again 
by  default,  and  the  judgments  satisfied  and  paid  by  the 
defendant.  Thus  there  was  an  actual  payment  of  the  origi- 
nal ten  per  cent,  and  three  several  subsequent  calls  or  install- 
ments of  ten  per  cent  each.  After  forty  per  cent  had  been 
paid  on  the  subscription,  the  defendant,  in  an  action  to 
recover  further  installments,  alleges  as  a  defense  that  such 
subscription  is  invalid,  and  he  is  not  bound  by  it  because  of 
his  omission  to  pay  ten  per  cent  in  cash  cotempqraneously 
with  the  act  of  subscribing. 

If  the  statute  not  only  requires  a  subscription  on  the  books 
of  the  company  but  that  such  subscription  should  be  attended 
by  a  cash  payment  of  ten  per  cent  to  make  a  valid  contract 
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and  one  binding  on  the  parties,  the  defense  must  succeed.  On 
the  contrary,  if  a  cotemporaneoua  cash  payment  was  not  neces- 
sary to  the  validity  of  the  subscription,  or  was  not  a  condi* 
tion  precedent  to  the  defendant's  liability  attaching ;  or  if  the 
subsequent  payment  of  the  ten  per  cent,  voluntarily  or  invol- 
untarily, so  that  the  company  actually  got  the  money,  inves- 
ted the  defendant  with  all  the  rights  of  a  stockholder  in  the 
plaintiff's  corporation,  and  he  could  have  compelled  a  delivery 
of  the  stock  to  him  when  the  action  was  brought,  there  is  no 
defense.  If  he  ever  became  a  stockholder  he  could  not  repu- 
diate his  obligation  to  pay  for  the  stock  for  which  he  had 
subscribed,  and  if,  as  was  doubtless  the  case,  the  object  of  the 
statute  requiring  a  subscriber  to  pay  ten  per  cent  in  cash  on 
the  amount  subscribed,  was  to  secure  money  to  the  plaintiff 
on  a  subscription  to  its  stock,  it  was  fully  acomplislied  in  the 
present  case.  The  money,  it  is  true,  was  not  paid  simultane^ 
ously  with  the  subscription,  but  it  was  afterward  realized  by, 
and  went  into  the  treasury  of  the  company,  and  I  am  unable 
to  see  why  the  subscription  would  not  at  least  be  valid  and 
binding,  from  the  time  the  money  was  realized,  which  was 
before  the  commencement  of  the  suit.  It  could  only  be 
othenrise  upon  the  ground  that  to  make  a  valid  and  obliga- 
tory contract  for  stock  between  the  company  and  the  sub- 
scriber,,  the  statute  imperatively  requires  two  things  to  be 
done,  viz. :  a  subscription  and  payment  by  the  subscriber  of 
ten  per  cent  of  the  amount  subscribed  by  him  in  cash  at  ths 
titne  of  ivbwribmg^  and  that  unless  the  subscription  and  pay- 
ment are  simultaneous,  though  the  ten  per  cent  may  be  subse- 
quently paid  lEind  the  money  realized  by  the  company,  no 
liability  attaches  to  the  subscriber.  This  position  I  consider 
untenable  and  it  has  been  so  r^arded  in  at  least  two  cases 
in  this  court.  In  the  case  of  The  Black  River  <&  Uticd 
RaUrond  Company  v.  Clwrke  (25  N.  T.,  208),  the  defendant 
made  no  cash  payment  at  the  time  of  the  subscribing.  He 
subsequently  paid  forty  per  cent  on  the  amount  of  liis  sub- 
scription and  then,  as  in  this  case,  sought  to  defend  an  action 
to  recover  further  installments  on  the  ground  of  the  invalid- 
ity of  the  contract,  because  of  the  omission  to  pay  the  Xen 
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per  cent  m  money  at  the  time  of  subecribiiig ;  but  the  coovt 
held  that  after  the  actual  payment  of  forty  per  cent  on  the 
fiubscription,  the  statute  requirement  on  this  point  must  be 
deemed  fally  complied  with,  and  the  defendant  was  bound 
by  the  contract.  In  Becu^hj  Redr^  v.  &mith  (a  case  not  yet 
reported)  the  defendant  paid  no  money  at  the  time  of  sub- 
scribing. He  had  been  acting  for  the  company  some  three 
months  before  he  subscribed,  in  July  1853,  and  continued  in 
its  employ  afterward.  On  the  25th  of  February,  1854,  he 
settled  with  the  company,  charging  himself  with  the  ten  per 
cent,  and  also  with  another  installment  of  ten  per  cent  called 
for  and  payable  on  the  first  of  Febmaiy,  1854,  and  the  com- 
pany paid  him  the  balance  of  his  account.  The  court  said : 
^'  It  is  sufficient  that  the  ten  per  cent,  or  the  first  amount  to 
be  paid  has  been  subsequently  paid  to  render  the  subscription 
Talid  and  binding  upon  the  defendant.  On  the  25th  of  Feb- 
ruary, 1854,  he  in  fact  not  only  paid  the  ten  per  cent,  but 
the  first  installment  called  for,  of  ten  per  cent,  payable  on  the 
first  day  of  that  month.  He  had,  therefore,  on  that  day  paid 
twenty  per  cent  on  the  amount  of  his  subscription,  and  he 
cannot  now  be  permitted  to  all^  that  it  was  not  yalid 
because  he  did  not  at  the  time  of  subscribing  pay  the  ten  per 
oent  in  cash,''  The  only  distinction  between  these  cases  and 
the  present  is,  that  in  the  first  case  cited,  the  subsequent  cash 
payments  were  made  directly  to  the  company  by  tiie  defend- 
ant; in  the  second  no  money  was  paid,  but  the  defendant 
settled  with  the  company,  voluntarily  charging  himself,  in 
such  settlement,  with  the  two  installments  as  so  much  money 
paid  on  his  subscription,  the  company  paying  him  the  balance 
of  his  claim  against  it.  Li  the  present  case  the  defendant  did 
not  directly  pay  the  money,  but  with  the  intent  to  efieotuate 
his  subscription  gave  negotiable  notes  for  three  installments, 
and  also  for  the  original  ten  per  cent ;  and  thede  notes  he 
afterward  paid.  When  he  gave  the  notes  he  had  not  reached 
the  point  •  of  attempting  to  repudiate  his  subscription.  By 
giving  them  he  authorized  the  plaintiff  to  negotiate  them 
and  apply  the  proceeds  in  payments  upon  his  subscription, 
and  this  was  done,  and  is  the  same  in  legal  effect  as  if  he  had 
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paid  the  money  himflelf.  It  can  make  no  difference  whether 
the  defendant  afterward  paid  the  notes  thus  giveb,  willingly 
or  not,  so  long  as  they  were  in  fact  paid.  If  there  was  an 
aetnal  payment  of  the  ten  per  cent,  thongh  the  defendant 
may  have  afterward  made  €in  ineffectual  effort  to  get  rid  of 
the  payment  of  the  notes  which  supplied  the  plaintiff  with 
the  means  of  actually  getting  the  money,  the  subscription 
wonld  not  be  void.  Certainly  the  validity  or  invalidity  of  a 
ftubseription  to  stock  under  the  general  railroad  act  can  not 
depend  on  tixe  &ct  whether  thB  statute  has  been  complied 
with  in  the  payment  of  the  ten  per  cent  willingly  or  unwill- 
ingly by  the  subscriber.  A  subscription  cannot  be  valid 
when  the  money  has  been  subsequently  voluntarily  paid,  and 
invalid  when  there  has  been  an  actual  payment —  it  may  be 
against  his  will  at  the  time  the  money  is  received^  In  the 
cases  cited  it  was  distinctly  held  that  a  subscription  was  not 
invalid,  though  there  was  an  omission  to  make  the  cash  pay^ 
ment  simultaneously  with  stibscribing. 

It  was  said  that  the  intent  of  the  railroad*  act  was  that  no 
subscription  should  be  valid  nntil  ten  per  cent  in  cash  was 
paid  thereon,  and  not  that  it  should'  be  invalid  if  the  actual- 
subscriptioa  and  payment  of  the  money  were  not  simultane^ 
ous  acta;  that  writing  the  name  in  the  subscriptioTL  book^< 
should  be  deemed  bnt  partof  th6transaetion>yand  provisional 
or  conditional  until  the  ten  per  cent  is  paid ;  but  after  pay--" 
ment,  and  certainly  after  paymratt  of  forty  per  cent  on  the 
subscription,  as  in  Clark's  case^  and  twenty  per  cent  therecm 
as  in  the'  case  of  Sraxtb,  the  statute  requirement  on  thi» 
point  must  be  deemed  folly  complied  with.  In  both  the 
cases,  the  contract  was  held*  to  be  binding  on  the  'parties^ 
though  at  the  time  of  subscribing,  no  money  was  paid ;  in  the 
one  ease, 'the  party  >  making  a  subsequent  payment  on  his' 
subemption  of  (400  which  was  more  than  the  ten  per  cent ; 
and  in  the  other,  the  party  never  paying  any  money,'  but 
some  eight  months  aftier  subscribing,  adjusting  anddischarg- 
iiig  his  demand  against  the  company  by  crediting  the  latter 
with  the  Clonal  ten  pel'  cent;  and  a  fttrther  installment  tor 
the  same  aohount,  and  receiving  the  balance 'due  to  hhn  after 
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deducting  the  two  sums.  The  cases  in  effect,  decide  that 
there  must  be  both  a  subscription  and  payment  of  money  to 
make  a  binding  contract,  but  that  these  acts  need  not  be 
simultaneous,  the  statute  being  satisfied,  and  the  contract  of 
subscription  complete,  by  a  subsequent  actual  payment,  or 
receipt  of  the  money.  And  why  not?  Every  substantial 
object  of  the  statute  requiring  a  money  payment  of  one- 
tenth  of  the  subscription  is  answered  by  the  corporation 
actually  getting  the  money.  If  the  purpose  of  the  reqnire- 
ment  be  to  secure  money  to  the  corporation  on  a  subscription 
to  its  stock,  such  purpose  is  fully  accomplished  by  the  pay- 
ment before  or  after  the  subscriber  writes  his  name  in  the 
Bul)scription  book  of  the  company.  Can  there  be  any  danbt, 
but  that  after  a  subscription  and  actual  payment  in  cash  of 
the  required  sum,  the  subscriber  becomes  invested  with 
all  the  rights  of  a  stockholder  in  the  corporation  ?  Is  he  a 
stockholder,  when  the  payment  of  the  money  attends  the  act 
of  subscribing,  and  not  one,  or  having  any  rights  as  such^ 
when  the  company  omits  to  exact,  and  he  to  pay  the  ten  per 
oent  at  the  moment  of  subscription,  but  the  corporation 
subsequently  by  his  act  in  fact  realizes  the  money )  Clearly 
not.  When  there  has  been  a  subscription  unattended  by  tiie 
cash  payment,  the  cases  referred  to  hold  that  the  contract  is 
still  imperfect  and  incomplete.  It  has  no  binding  for6e  by 
the  mere  act  of  subscribing. 

The  statute,  it  is  said,  requires  the  payment  of  ten  per 
cent  in  money  on  the  amount  subscribed,  and  until  that  is 
paid  there  is  no  legal  or  obligatory  contract.  The  subscriber 
may  reftise  to  make  the  cash  payment  and  perfect  the  agree- 
ment for  stock  authorized  by  the  statute.  But  if  the  statute 
be  complied  with,  both  in  the  subscription  and  actual  cash 
payment  of  ten  per  cent,  so  that  the  corporation  gets  the 
money,  though  it  may  not  have  been  paid  or  received  at 
the  time  of  subscribing,  the  contract  is  a  valid  and  obligatory 
one.  The  subscriber  becomes  a  stockholder,  with  the  obli- 
gation upon  hiin  to  make  ftiU  payment  for  his  stock,  and 
with  the  right,  upon  such  payment,  to  compel  a  delivery  of 
it  to  him  by  the  corporation.     When  the  corporation  in  this 
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case  got  the  original  ten  per  cent,  and  the  Bubeequent  callfl 
of  thirty  per  cent,  the  defendant  was  clothed  with  all  the 
rights  of  a  stockliolder  in  the  corporation.  He  could  not 
repudiate  his  obligations  as  such  nor  deny  his  liability  to 
make  fall  payment  for  the  stock  for  which  he  had  subscribed. 
AfW  subscribing  and  voluntarily  giving  to  the  corporation 
the  means  of  raising  mojiey  to  pay  not  only  the  original 
ten  per  cent,  but  further  installments  of  thirty  per  cent, 
and  the  money  had  been  actually  received  by  the  com- 
pany to  the  extent  of  forty  per  cent  of  his  subscription, 
it  is  absurd  to  pretend  that  he  did  not  become  a  stock- 
holder or  that  his  subscription  was  not  binding  upon 
him  because  of  the  original  defect  in  omitting  to  make 
the  payment  of  ten  per  cent  at  the  time  of  writing  his 
name  in  the  subscription  book.  Assume  that  the  statute 
requires  a  subscription  and  payment  of  this  ten  per  cent 
in  money  to  concur  to  make  a  valid  contract  for  the  stock  of 
a  railroad  corporation  and  one  that  will  bind  the  parties.  If 
the  directors  do  not  exact  the  money  and  the  subscriber  omits 
to  pay  at  the  time  of  subscribing  it  is  the  doctrine  of  former, 
eases  in  this  court  that  the  contract  remains  incomplete  and 
of  no  binding  force.  If,  however,  the  money  be  subsequently 
paid,  the  statute  is  complied  with ;  its  object  is  accom- 
plished by  the  corporation  realizing  in  money  one-tenth  of 
the  amount  subscribed ;  all  is.  done  that  is  required  to  be 
done  to  make  a  valid  subscription.  And  if  the  contract 
be  not  valid  and  binding  before,  it  must  be  after  the  money 
has  been  paid  or  realized  by  the  corporation.  In  Smith's 
case  nothing  was  paid  at  time  of  subscribing,  but  eight 
months  afterward  he  did  what  was  equivalent  to  a  payment 
of  the  ten  per  cent.  He  paid  it  by  offsetting  against  the 
amount  his  claim  for  services  rendered  for  the  company. 
.  His  subscription  was  held  valid  and  binding  upon  him; 
and  he  was  not  allowed  to  allege  the  original  defect  in  it, 
viz.,  omitting  to  make  the  cash  payment  at  the  time  of  sub- 
scribing, as  a  defense  to  futher  calls.  In  this  case,  the 
defendant  subscribed,  but  he  did  not  at  the  time  pay  the  ten 
per  cent  in  cash.     He  gave  to  the  company  two  negotiable 
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proouBSOiy  notas  for  inBti^IlxaentSy  and  also  for  the  original  ten 
per  cent  These  notes  were,  negotiated  to,  and  diseonnted  for 
the  company  by  the  Bank  of  Lowvilley  and  in  that  way  the 
corporation  not  only  realized  in  cash  the  first  tan  per  ceDt, 
but  also  three  subsequent  installments  of  ten  per  cent  eadu 
The  notes  were  afterward  paid  by  the  defendant,  it  may  be 
tmwilUngly,  after  he  had  been  advised  that  he  conld  avoid 
the  sabscription  on  the  ground  of  its  original  defectiveness. 
This,  however,  does  not  affect  the  question  of  a  compliance 
with  the  statute  by  the  payment  often  per  cent  of  the  amount 
of  his  subscription.  The  company  actually  got  the  money, 
and  the  defendant  intended  this  result.  The  notes  which  he 
gave  were  in  a  negotiable  form,  and,  giving  them  in  that 
form,  he  authorized  and  meant  that  the  plaintiff  should 
negotiate  them  and  apply  the  proceeds  in.  payments  upon  his 
subscription.  This  having  been  done,  the  legal  effect  of  the 
transaction  was  the  same  as  though  he  had  paid  the  money 
himself  At  all  events,  there  was  a  subscription,  and,  by 
the  subsequent  yoluntarv  action  of  the  defendant,  there  waa 
*  payment  to,  and  re<3pt  by  the  corporation,  not  only  of 
the  original  ten  per  cent,  but  three  ftirther  installments 
of  thirty  per  cent.  .  After  this,  it  is  quite  too  late  to  allege 
that  the  subscription  is  not  vaUd  and  binding  upon  him. 
Conceding  it  to  have  been  invalid  before  the  ten  per  cent  in 
cash  waa  paid  to  or  realized  by  the  corporation,  it  was  a 
valid  subscription  from  the  time  the  money  was  realized. 
If  the  original  subscription  was  not  binding  upon  the  defend- 
ant because  of  the  omission  to  pay  ten  per  cent  in  cash  at  the 
time  it  was  made,  his  subsequent  acts  cured  the  invalidity. 
He  became  bound  by  it,  and  cannot  now  be  permitted  to 
allege  the  original  defect  in  the  subscription  as  a  defense  to 
further  calls.  I  think,  therefore,  on  the  ground  assumed 
by  the  referee,  if  on  no  other,  his  judgment  was  right. 

It  is,  perhaps,  unnecessary  to  discuss  the  point  whether  the 
joontract  of  subscription  was  not  valid  and  binding,  even  with- 
out payment  of  the  ten  per  cent  in  money.  Uncontrolled  by 
former  decisions  of  this  court,  I  should  have  been  of  the  opin- 
ion that  the  contract  was  complete  when  the  books  were  sub- 
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Bcribed,  and  that  it  did  not  depend  upon  a  payment  by  the 
Bubscriber,  of  any  portion  of  the  amount  subBcribed,  to  give 
it  validity,  or  binding  force.  The  statute  authorizes  this 
corporation  to  contract  for  the  disposal  of  its  capital  stock ; 
it  is  empowered  to  open  books  of  subscription,  and  receive 
fiubseriptions,  until  the  whole  amount  is  subscribed.  Therie 
is  thus  authority  to  contract,  and  the  mode  of  entering  into 
the  contract  is  distinctly  pointed  out.  It  is  to  be  done  by 
Bnbscribing  the  books  of  the  company.  If  there  was  nothing 
further,  it  would  not  be  questioned  that  by  subscribing  a 
valid  contract,  and  one  binding  on  the  subscriber,  would  be 
effected  for  the  sum  subscribed;  nothing  would  remain  to 
be  done  to  complete  it ;  there  would  be  an  agreement  to 
take  and  pay  for  the  amount  subscribed.  This  promise  would 
be  to  the  corporation,  and  good  by  force  of  the  statute.  The 
corporation  would  be  bound  to  deliver  the  stock  on  payment 
being  made.  But  the  section  of  the  railroad  act,  authorizing 
the  contract,  contains  this  provision ;  '^  At  the  time  of  8ub« 
scribing,  every  subscriber  shall  pay  to  the  directors  ten  per  cent 
on  the  amoxmt  subscribed  by  him  in  money ;  and  no  subscrip- 
tion shall  be  received  or  taken  without  such  payment. '' 
(Laws  of  1850,  chap.  140,  §  4.)  Suppose,  however,  this  provi- 
sion is  not  observed — ^the  subscriber  omits  to  pay  down  the 
percentage,  or  the  corporation  to  exact  it — ^is  there  no  valid 
contract,  or  rather  none  at  all  by  which  a  subscriber  is  bound  ) 
Is  this  a  fair  interpretation  of  the  legislative  intention } 
Was  it  the  design  of  the  provision  to  prohibit  any  contract 
for  stock  of  a  railroad  corporation,  xmless  there  was  a  sub« 
ficription,  and  payment  of  the  percentage  on  the  amount 
subscribed,  or  that  where  a  party  subscribes  he  shall  not  be 
bound,  if  at  the  time  of  subscribing,  the  directors  omit  to 
exact  and  the  subscriber  neglects  to  make  the  money  pay- 
ment t    I  think  not. 

I  do  not  think  payment  was  necessary  to  complete  the  con- 
tract of  subscription.  The  law  does  not  declare  a  contract  for 
railroad  stock  to  be  void,  unless  the  party  both  writes  his  name, 
and  the  amount  he  proposes  to  take  in  the  books  of  the  cor- 
poration, and  pays  down  in  cash  ten  per  cent  of  his  subscrip- 
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tion ;  or  that  if  he  sabscribes  and  omits  to  pay  there  is  no 
binding  contract,  or  no  contract  at  all.     The  directors  are  for- 
bidden to  receive  a  sabscription,  without  the  payment  of  the 
ten  per  cent  in  money ;  but  if  they  do  receive  it  without  exact- 
ing payment  of  the  money,  it  is  not  declared  that  the  contract 
entered  into  in  the  mode  prescribed,  viz.,  by  subscribing  the 
books  opened  by  the  company,  shall  be  invalid,  and  bind 
nobody.     The  payment  of  the  ten  per  cent  is  not,  in  terms, 
made  a  statutory  element  of  a  complete  and  valid  subscrip- 
tion.    The  provision  was  obviously  intended  for  the  benefit 
of  the  corporation,  and  all  that  might  become  interested  in 
its  affairs,  and  I  think  might  be  waived  at  the  request  of  the 
subscriber  without  impairing  his  legal  obligation,  arising  out 
of  his  subscription.    It  is  undoubtedly  an  illegality  for  the 
directors  to  receive  a  subscription  without  the  payment  of 
ten  per  cent  in  money,  but  such  illegality  does  not  enter  into, 
or  form  a  portion  of,  the  contract  of  subscription.     It  is 
rather  incidental  and  collateral,  and  is  not  inherent  in  the  con- 
tract and  forms  no  part  of  the  consideration.     The  directors 
may  be  liable  for  a  breach  of  duty  ;  but  so  far  as  the  sub- 
scriber is  concerned  his  obligation  to  pay  arises  when  he 
subscribes,  and  I  think  it  remains  until  it  is  discharged  by 
payment.     A  contract  is  not  void  as  against  a  statute  unless 
founded  upon  an  illegal  consideration  which  enters  into  and 
forms  a  part  of  the  contract,  or  imless  it  provides  for  the 
doing  of  something  distinctly  forbidden.    Neither  of  these 
illegal  elements  exist  in  a  contract  such  as  is  involved  in  this 
case.    It  is  lawful  to  subscribe  and  pay  for  railroad  stock. 
It  is  the  duty  of  the  directors  to  exact,  and  of  the  subscriber 
to  pay  ten  per  cent  of  the  amount  at  the  time  of  subscribing. 
But  if  this  be  omitted  the  contract  remains  unaffected,  and 
the  obligation  to  pay  still  exists,  as  the  only  thing  forbidd^i 
is  the  omission  to  exact  payment  of  the  ten  per  cent  at  the 
moment  of  subscription. 

Had,  therefore,  no  money  been  paid  to,  or  realized  by  the 
plaintiff,  I  should  for  myself  have  been  of  the  opinion  that  a 
subscription  such  as  is  involved  in  this  case  would  be  vali4 
ftud  binding  on  the  subscriber.     I  can  find  no  reliable 
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wthority  to  the  coatrarj  before  the  two  rocent  cases  in  thj& 
court  referred  to. ,  The^  hold  that  a  Bubecription.  is.  not 
euo^gh^  but  that  the  ten  per  cent  .mufit  be.  paid  Wore  th^re 
18  a  v^lid  and  binding  contract  under  .the  statute.  .Within 
the  principle^  however,  of  these  cases  the.  judgment  of  tha 
refers  was  corr^ect.        '         . 

The  order  of  the  Geaeral  TernEi  granting  a  newtdal  should 
bo  reversed,  ^nd  the  judgment. of  the  Special  '^Cerfu  affirmed. 


JoHir«(»7^  J.-  (<yBflentiiig.)  t<  The  statute  recpiires  every  sub- 
scriber toctbe  capitall  stock  of  a  raibrotd  company' to*  pay  to* 
thedireetors  ten  per  cent  on  the  amount  subscribed  by  him, 
in  money,  at  tlie  time  of  <  subscribing,  .and  provides  that  do 
subscription  'shall  be  redeived  or  taken  without  such  pay-. 
ment.t(2  R.  S.,  5th  ed.,  1669,  §  4.)  If,  therefore,  no  aueh 
amonnt  was  paid  'by  the  defendant  in,  oomplianoe  with 
this  provision  of  the  statute,  the  subscription  never '  took 
effiM^t,  or  became  obligatory  upon  him,  and 'this  action^ 
cannot  be  maintained.  <  It  cannot  require  either  argument 
or  authority'  to  show  that  the  law  will  never  aid  a  party* 
to  enforce  a  promise  or  agreement  which  it  prohibitod 
him  from  .taking,  or  eatering  into;  This  provision  is  not  for 
the  benefit  or  •eonvenienoe  of  the  corporation,  simply,  but  ia 
femndedin  wiae considerations  of  public ipciicy^  Theprohi-r 
bitioH- is  absolute  «and  unqualified  iinlesather<aoBdition  is., 
complied' with '^on  the* part  of  the  subscriber,  and  the  suiiK 
seriptioa  ean  never  ripen  into  a'l^al  and  binding  obligation, 
while  such  condition  remains  unperforme^i'  It.  remains  to; 
be  oonsidered^.therefore^> whether  there  Jias,iHt  any  time,  been 
aay-> payment  of  money  «orite'eqnivalent,itothe..plaintifi^  by 
the  defendant  whicfe  will  satisfy  ^tbe  statute.  -  The  fiiet;i8v 
established  by  the  fiiMiing  of  the  referee,  that  the  defendant 
at  ^he-time  of  -subscribing,  instead  of  paying  ten  per,eent  oa^ 
the  amount  subscribed  ia  money^  gave  his  pi^omissoiry  notsi 
for  that  amoUBt  iu  the  place  of  such  payment,;  <whi(^  was 
afterward  jiurrendored  .upon  the  subscription  being  reduced- 
fi»m  $1,000  to  $700,  land  two.  negotiable  netesigiven«}nchi-» 
ding  the  ten  per  cent  and  several,  soibseqiient  calls.    That^ 
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the  giving  and  receiving  of  these  promissorj  notes  were  not 
payments  in  money  mast  be  conceded.  That  proposition  is 
too  plain  to  admit  of  controversy.  If  they  operated  as  pay- 
ments at  all,  it  was  onl^i  nth  modoy  by  new  and  additional 
promises  of  payment  in  money  at  a  future  day.  The  notea 
when  taken  were  mere  ehoses  in  action  and  not  payment  in 
money.  If  authority  on  this  question  is  needed  it  is  fonnd 
in  Crocker  v.  Crcme  (21  Wend.,  211).  The  case,  then,  cornea 
to  this,  whether  the  payment  by  the  defendant  of  these  notes 
to  the  holder,  the  bank  of  Lowville,  was  such  a  payment  as 
the  statute  contemplates,  and  renders  the  previously  void 
subscription  valid.  This  court  held  in  the  case  of  the  Black 
River  and  Utica  Railroad  Co.  v.  Clarke  (25  N.  Y.,  208), 
that  the  payment  of  the  ten  per  cent  after  the  day  on  which 
the  subscription  was  written  was  sufficient,  and  rendered  the 
subscription  binding ;  that  the  subscription  in  such  a  case 
would  be  regarded  as  having  been  begun  on  the  day  when 
it,  was  written  and  completed  on  the  subsequent  day 
when  the  ten  per  cent  was  paid.  In  that  case  however  the 
payment  was  to  the  company  directly,  or  to  its  authorized 
agents  by  the  defendant.  And  so  in  the  case  of  Beachy 
Receiver  J  v.  Smith,  decided  at  the  last  March  Term,  where  the 
company  was  indebted  to  the  defendant  for  professional  ser- 
vices rendered,  and  instead  of  passing  the  money  back  and 
forth,  an  amount  exceeding  ten  per  cent  of  the  subscription 
was  paid  by  crediting  it  upon  the  account  which  was  then 
due,  we  held  that  tliis  was,  in  substance  and  legal  effect,  a 
payment  in  money. 

It  must  be  confessed  that  the  court,  in  these  cases,  lias 
been  quite  liberal  in  its  interpretation  of  this  statute,  regard- 
ing substance  rather  than  mere  letter  and  form.  It  has, 
however,  as  it  seems  to  me,  gone  already  quite  as  far  as  it 
can  safely  go  in  this  direction,  and  preserve  the  substance  of 
the  statute.  The  statute  requires  the  ten  per  cent  to  be 
paid  to  the  directors,  at  the  time  of  subscribing,  in  money. 
In  the  present  case  there  has  never,  at  any  time,  been  any 
payment  by  the  defendant,  in  money  or  its  representative,  to 
the  directors  or  any  authorized  agent  of  theirs.    He  gave  his 
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promissorj  notes,  which  were  entirely  void  so  long  as  they 
remained  in  the  plaintiff's  hands,  for  want  of  consideratioa 
to  support  them.     They  became  valid   notes  against  the 
defendant  in  the  hands  of  the  Bank  of  Lowville,  not  because 
they  were  founded  upon  a  good  consideration,  but  simply 
because  the  holder  took  them  before  they  became  due,  in 
good  faith  without  notice  that  they  had  no  consideration  to 
support  them.    And  when  the  bank  undertook  to  collect 
them  by  action,  and  received  the  money  it  was  in  no  respect 
as  the  agent  of  the  plaintiff,  but  simply  as  owner  and  holder 
of  the  instrument,  and  on  its  own  account.    The  defendant, 
in  the  transaction,  has  not  paid  his  money  to  the  plaintiff 
either  in  fact  or  in  law.    He  could  have  avoided  Jiis  notes  in 
the  plaintiff's  hands,  while  there  they  were  neitlier  money 
nor  valid  choses  in  action.    They  became  valid  and  binding 
against  the  defendant,  upon  the  transfer,  by  operation  of  law, 
and  not  by  the  defendant's  volition.    He  paid  because  the 
law  obliged  him  to  pay  the  holder,  but  he  did  not  pay  to 
the  plaintiff.    The  money  which  the  plaintiff  obtained  of  the 
Bank  of  Lowville,  upon  the  transfer  of  the  notes,  was  not 
the  defendant's  money  in  any  sense,  legally  or  equitably. 
The  plaintiff  in  transferring  these  notes,  was  not  acting  as  the 
defendant's  agent  in  raising  the  money,  in  any  legal  sense, 
and  no  farthing  of  the  defendant's  money  has  ever  come  to 
the  hands  of  the  plaintiff,  upon  the  subscription.    No  money 
having  been  paid  at  any  time  by  the  defendant  to  the  plain- 
tiff the  subscription  remained  as  it  was  at  the  beginning,  a 
mere  dead  form.    The  giving  of  the  note  did  not  vitalize  it, 
nor  did  the  payment  of  the  note  to  another  as  holder  after 
action  brought  upon  it.    There  has  been  no  such  payment 
upon  the  subscription,  as  the  statute  requires  to  make  it  valid, 
and  no  action  can  be  maintained  upon  it.    The  order  of  the 
General  Term  reversing  the  judgment  was  right  and  should 
be  affirmed.  * 

Wbioht  J.,  reads  for  reversal ;  Denio,  Ch.  J.,  concurs,  not 
on  concluding  part  of  Wbioht's  opinion — ^there  was  no  con- 
tract to  pay  the  note  on  which  the  company  could  recover; 
but  subsequent  payments  validated  the  subscription.     The 
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note  was^aaihoritj  to  the  company  to  borrowmonej  on  hm 
eredit,  with  authority  to  bind  him  by  estoppel  from  setting 
np  defense.  The  subsequent,  collection!  from  him  under  suc^ 
estoppel :  is  equivalent  to  voluntary  payment.  Dayibb, 
Ikobaham  and  Selden,  J  J.,  concurring  with  C3iief  Judge. 
Johnson  and  Hoqbboom,  JJ.^  for  affirmance^*  MuuLOf^'J*! 
(of  counsel)  took  no  part.  •: 
Judgment  revetsed. 

JOEL  TIFFANY  State  RtpofiBr. 
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IhjxcAir    MoGbegob,    Appellant    v.    James    McGbeoob, 

Bespondent. 

Tiio  disabilities  of  an  alien  under  the  statute  (2  R.  8.,  69,  %  3}  from  acting  as 

an  executor,  applj  only  to  those  who  are  both  alien  and  non-resident 
8och  disability  does  not  attach  to  a  non-resident  citizen  of  the  United  States. 
An  ill-regulated  temper  and  lack  of  self-control  have  no  such  relation  to  the 

qualities  of  prvdence  and  underakiwKni^  as  to  disqualify  the  person  subject 

thereto  for  discharging  tho  trust  of  executor. 
The  statute  contemplates  that  a  non-resident,  being  appointed  an  executor,  maj^ 

00  executing  the  proper  bond  with  sufficient  sureties,  receive  letters  tester 

mentary.  (2  R.  a,  70,  §  7.) 

Appeal-  from  the  judgment  of  the  Supreme  Court,  affirming 
the  order  of  the  surrogate  granting  letters  testamentary  to 
the  respondent. 

James  McGregor  died  in  February,  1863,  leaving  a  will 
with  a  codicil  annexed  by  which  three  of  his  sons,  the 
respondent,  the  appellant  and  Gregor  were  appointed  exo- 
entors.  The  will  was  admitted  to  probate  in  December, 
1855,  after  a  contest  before  the  surrogate.  An  appeal  was 
taken  to  the  Supreme  Court,  and  from  that  court  to  the 
Court  of  Appeals,  from  that  order,  and  much  other  litigation 
arose  under  the  will  delaying  the  issuing  of  letters  testamen- 
tary. The  testator's  son  Gregor.died  in  1845.  The  respond- 
ent in  the  mean  time  had  remoiwd  to  and  become  a  resident 
of  one  of  the  Western  States.  He,  in  the  year  1861,  applied 
to  the  surrogate  of  Saratoga  county  for  letters  testamentary 
to  be  issued  to  him.  The  respondent  appeared  (imd  Aled 
with  the  surrc^ate  objections  to  the  granting  of  the  applica- 
tion. The  objections  were  fourteen  in  number,  only  three 
or  four  of  which  were  ai^ued  or  insisted  upon  on  this  appeal. 
These  are:  1.  That  the  applicant  was  ^a  non-rel^ident  of 
thiS'  state  and  «  resident  of  the  state  of  Wisconsin,  or  Iowa, 
and  therefore  an  alien.  2i  That  he  had  not  sufficient  under* 
standing,  and  was  subject  at  times  to  fits  of  mental  aberra- 
tion of  snch  a  nature  as  to  render  him  unfit  and  incompetent 
at  times  to  perform- the  duty  of  am  executor.    3.  His  (Kstant 
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residence.  4.  That  by  opposing  the  probate  of  the  will  he  had 
renounced  the  executorship.  Much  evidence  was  taken 
before  the  surrogate  on  several  of  the  objections  which  are 
now  abandoned.  On  the  subject  of  the  allied  mental 
aberration  considerable  testimony  was  taken  before  the 
surrogate,  which  it  is  unnecessary  to  set  forth,  as  the  appel- 
lant's evidence  is  clearly  insufficient  to  nnfce  cNrt  a  prifma 
fade  case,  and  tends  only  to  prove  that  the  respondent  is  a 
man  of  violent  temper  and  given  to  the  use  of  rash  and  vio- 
lent language  when  excited.  It  was  proved  that  he  resisted 
the  admission  of  the  will  to  probate,  and  his  residence  in 
another  State  was  undisputed.  The  respc»ndent  was  bom  in 
this  State,  of  which  his  father  was  a  resident  and  citizen,  and 
removed  from  this  to  another  State,  never  having  resided  out 
of  the  United  States.  The  surrogate,  after  hearing  the 
proofs,  overruled  the  objections  and  granted  the  lettere  as 
prayed  for  upon  the  respondent  filing  his  bond  and  taking 
the  oath.  From  that  order  the  appellant  appealed  to  the 
Supreme  CJourt  of  the  fourth  district,  where  the  order  was 
affirmed,  and  he  now  appeals  to  this  court. 

O.  StoWy  for  the  appellant. 

W.  A.  Beachy  for  the  respondent. 

Johnson,  J.  The  firet  fourteen  pages  of  the  points  sub- 
mitted by  the  appellant's  counsel  are  devoted  to  an  argn- 
ment  to  establish  the  proposition  that  the  respondent,  by 
reason  of  non-residence  in  this  State,  and  his  residence  in 
another  State  within  the  United  States,  is  an  alien,  and  so 
incompetent  to  serve'  as  an  executor  by  statute.  This  propo- 
eition  is  so  obviously  erroneous  and  untenable,  that  little,  if 
anything  more  than  a  bare  statement  of  it,  is  necessarj*^  to  its 
refutation.  Our  statute,  amongst  other  persons  declared  to 
]}e  incompetent  to  serve  as  executor,  specifies  "  an  alien  resid- 
ing out  of  this  State."  Bouvier,  in  his  Law  Dictionary,  title, 
*'  Alien,"  defines  an  alien  to  be  "  one  born  out  of  the  jurisdic- 
tion of  the  United  States,  who  has  not  since  been  naturalized 
undof  their  constitution  and  laws."    This  is  the  general  and 
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popular  underBtanding  of  the  term,  and  is  the  sense  in  which 
it  is  einplojed  in  the  statute.  The  respondent  is  conceded 
to  be  a  native  of  this  State,  and  thongh  not  an  inhabitant 
tlicreof  at  the  time  the  will  was  proved,  was  not  an  alien, 
and  not  incompetent  on  that  score. 

Upon  the  subject  of  the  incompetence  of  the  respondent,  by 
reason  of  the  allied  occasional  mental  aberration,  or  general 
want  of  understanding,  it  is  enough  to  say  that  he  has  been 
adjudged  otherwise  by  the  surrogate.  The  statute  declares 
those  not  competent  to  serve,  "  who,  up&n  proofs  shall  be 
adjudged  incompetent  by  the  surrogate,  to  execute  the  duties 
of  the  trnst  by  reason  of  dnmkenness,  improvidence,  or  want 
of  understanding.''  Tlie  surrogate  has  held  upon  the  proof 
before  him  that  the  understanding  of  the  respondent  is  not 
affected  by  any  of  the  canses  alleged,  and  that  he  is  not  for 
that  reason  incompetent  to  execute  the  dnties  of  the  trust.  An 
examination  of  the  proof  before  the  surrogate,  will  show,  that 
there  is  no  reasonable  pretense  for  saying  that  any  error  has 
been  committed  in  this  respect.  Residence  out  of  the  State 
does  not  disqualify,  unless  the  person  is  an  alien,  and  the  dis- 
tance of  his  residence  in  no  respect  affects  his  competence  to 
serve.  If  the  applicant  is  a  non-resident  of  the  State,  he 
is  not  entitled  to  letters  until  he  has  executed  the  requisite 
bond,  which  has  been  done  by  the  respondent  in  this  case. 
There  is  no  reason  whatever  for  claiming  that  the  respondent 
has  renounced  his  appointment.  The  letters  in  question  have 
been  granted  at  his  express  request,  and  after  the  most 
determined  and  strenuous  opposition.  It  is  not  pretended 
that  he  has  execated  any  instrument  in  writing  to  that  effect, 
nor  that  his  renunciation  has  been  declared  or  decreed  by  the 
surrogate  according  to  the  provisions  of  the  statute.  There 
is  no  authority  for  the  position  that  offering  the  probate  of  a 
will  finally  admitted  to  probate,  and  favoring  the  probate  of 
another  instrument  as  the  will,  which  is  rejected,  is  in  law  a 
renunciation.  No  statute  or  court  has  so  declared,  and  the 
acts  themselves  have  no  relation  whatever  to  the  question  of 
the  acceptance,  or  renunciation  of  the  appointment,  after  the 
will  has  been  proved. 
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'  The  fittftnte  (2  B:  S.,  69,  §  1)  makes  it  the  dnty  of  the  snr- 
regate,  when  any  will  of  personal  estate  shall  have  been 
admitted  to  probate,  to  issue  letters  testamentary  thereon  to 
the  persons  named  therein  as  executors,  if  thej  are  by  law 
competent  to  serve  as  such;  It  then  provides  who  shall  be 
deemed  incompetent  to  serve  as  an  executor.  I  am  of  the 
pinion  that  any  person  appointed  or  named  as  executor  in 
a  will  is  to  be  deemed  competent,  unless  he  is  declared 
incompetent  by  statute,  and  that  it  is  the  duty  of  the  surro- 
gate to  grant  letters  to  every  peraon  named  as  executor  in  a 
will,  upon  his  application,  who  is  not  declared  incompetent 
to  serve  by  statute.  He  has  no  discretion  to  exercise  in  the 
matter,  but  must  obey  the  requirements  of  the  statute,  which 
is  the  sole  source  of  his  power.  To  allow  surrogates  to 
invent  new  causes  of  disqualification  and  add  to  those  pre- 
scribed by  statute  would  be  conferring^  novel  and  dangerous 
powers  upon  these  oflScers  of  special  and  limited  jurisdiction. 
But  in  any  view  of  the  case,  the  respondent  was  clearly  com- 
petent to  serve  as  executor,  and  having  applied  for  letters 
in  pursuance  of  his  appointment  by  the  will  the  surrogate 
had  no  right  to  refiise  them.  The  appeal  seems  to  me  to  be 
entirely  without  merit.  The  judgment  of  the  Supreme  Court 
is  therefore  right,  and  shonld  be  afSrmed. 

Benio,  Ch.  J.  The  counsel  for  the  appellant  has  laid  before 
us  a  very  ingenious  printed  argument  to  sustain  the  position 
that  the  respondent  is  disqualified  from  acting  as  executor 
by  the  spirit  of  the  provision  declaring  an  alien  not  heing  an 
inhabitant  of  this  State  incompetent  to  serve  in  that  office. 
(2  R.  S.,  69,  §  3.)  The  respondent  is  a  native  of  this  State, 
but,  at  the  time  of  applying  for  letters  testamentary,  was 
domiciled  in  the  State  of  Iowa.  He  was  not  an  inhabitant 
of  thi^  State,  but  he  was  not,  in  any  sense  known  to  the  law, 
an  alien.  It  would  be  quite  preposterous  to  say  that  a  native 
born  citizen  of  this  State  becomes  an  alien  to  its  laws  by 
going  to  reside  in  another  of.  the  States  in  the  iTnion, 
or  even  in  a  foreign  country.  (See  Zudlam  v.  Lttdlam^ 
June   Term,   1863.)     If  even    the   respondent  had  been 
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bore  in  Io>\-a,  he  would  have  been  not  oi^^y  a  eitJ^en  of  th^ 
Upited  States,,  ii^bich  would  thave  been  sufScient  to^  take  hk 
case  out  of  tbe  disability  of  this  statute,  but  he  would,  lupre- 
CYer,  liaverbeen  a  citizen. of  this  State.  Tlie  provision  of  tiie 
federal  constitution,  which  declares  that  the  citizens  of  ench 
S.tate  shall  be  entitled  to  &11  privileges  and  iminnnitie^  of 
citizena  of  tlie  several  States,  precludes  the  objection,  of  alien- 
age from  being.set ,up in  any  State  against  a  person  born  in 
any  of  the -United  States,  and  constitutes  all  suqh  persons, 
for  all  legal  purposes,  citizens  of  each  State  in  the  federal 
Union.  (Art.  4:,  §  .2 ;  Zemmpn  v.  The  People,  20  N,  .Y.,.56a, 
607.)  >They  are  not,  it  is  true,  resident  qitizens  of  any  State 
except  the  one 'in  which  they  are  domiciled,  and  cannot 
elaim  any.  idghts  belonging  peculiarly  tQ  residents,,  out  of 
their  own  State.  But  the  statutory  disability  attaches  only 
to  such  as  are  both  aliens  and  non-residents.  There  is  no 
reason  to  siippose  that  the  term  alien  was  used  in  this  statute 
in  any  otiier  than  its  legal  sense.  That  is  at  the  «ame  time 
its.  popular  meaning,  and  the  word  when  used  simply  and 
without  any  qualifying  language  cannot  have  any  other 
signification  than  the  one  which  the  law  and  common 
parlance  affixes  to  it.  Tliis  alleged  ground  of  disqualification 
cannot,  therefore,  be  sustained. 

The  fifth  class  of  p^'sons  declared  by  the  statute  to  be 
incompetent  to  serve  as  executors  are  those  who,  upon  proof, 
shall  be  adjudged  incom|^etent,  by  the  surrogate,  to  execute 
the  duties  of  such  trust,  by  reason  of  drunkenness,  improvir 
dencByOr  want  of  tmdersianding.  This  language,  doubtless, 
eonfera  upon  the  surrogate  a  broad  jurisdiction,  as  the  nature 
of  the  subject  eminently  required.  Taken  in  connection 
with  the  other  classes  of  disqualified  persons  mentioned  in 
the  same  section,  it  assumes  that  tliere  are  those  who  are 
generally  competent  to  make  contracts,  and  who  are  neither 
idiots,  lunatics,  or  persons  of  unsound  mind,  in  the  eye  of  the 
law,  to  whom  it  would  yet  be  unfit  to  intrust  the  adminis- 
tration of  the  estate  of  a  deceased  person,  though  they 
ahonld  be  selected  for  that  purpose  by  the  testator.  The 
defects  alleged   in  the  present  case  are  ifnprovidence  and 
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want  of  understandin^f.  The  surrogate  and  the  Supreme 
Court  have  not  been  able  to  find,  in  the  proof  which  has  been 
i;aken,  sufficient  evidence  to  enable  them  to  pronounce  against 
the  respondent  in  either  of  these  respects.  Upon  a  careful 
reading  of  the  printed  testimony,  I  have  come  to  the  same 
conclusion.  The  result  of  the  evidence  seems  to  be  that 
the  respondent  is  a  competent  man  of  business,  of  at  least  the 
average  grade  of  intelligence.  If  he  had  been  habitually  or 
generally  neglectful  of  his  pecuniary  and  business  affairs,  or 
extravagant  or  wasteful,  to  an  extent  to  deserve  the  character 
of  an  improvident  man,  the  fault  would  have  been  likely  to 
show  itself  in  the  condition  of  his  own  estate  and  pecuniary 
interests.  But  the  evidence  does  not  show  him  to  be  embar- 
rassed or  pecuniarily  insolvent.  For  aught  that  appears,  he 
has  a  competent  property,  and  is  ordinarly  prudent  and 
cautious  in  its  management.  If,  therefore,  ho  shall  prove 
faithless  in  the  administration  of  the  estate  of  his  deceased 
brotlier,  it  will  not  be  from  inherent  defects  of  character  of 
the  nature  referred  to,  but  from  some  other  and  probably  less 
excusable  faults  of  which  the  statute  does  not  take  notice. 

The  evidence  certainly  does  disclose  defects  of  temper 
which  have  sometimes  exhibited  themselves  in  a  marked 
degree.  It  appears  that  the  will  of  the  deceased,  which  has 
been  admitted  to  probate,  was  contested  before  the  surrogate 
on  the  allegation  that  it  had  been  revoked  or  superseded  by 
a  later  testamentary  disposition.  Tliis  later  will  was  pro- 
pounded by  one  Buell,  who  took  valuable  interests  under  it, 
and  with  whom  the  respondent  acted  in  concert  in  the  situa- 
tion. But  it  was  pronounced  against  by  the  surrogate,  and 
the  earlier  will  admitted  to  probate,  and  the  determination 
was  finally  affirmed  in  this  court.  The  respondent's  brother, 
Duncan  McGregor,  the  present  appellant,  presented  the  first 
will,  and  was  the  principal  party  on  that  side  of  the  contro- 
versy. There  was  another  litigation  to  which  the  respondent 
was  a  party  which  involved  the  title  to  a  tract  of  land  in 
Iowa  claimed  by  him,  and  upon  which  a  town  had  been  built, 
in  wliich  his  brother,  the  present  appellant,  was  united  in 
feeling  and  action  with  the  other  party  to  the  controversy. 
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These  several  lawsnits  gave  rise  to  a  very  angry  state  of 
feeling  on  the  part  of  the  respondent  toward  the  appellant ; 
and  the  only  portion  of  the  evidence  in  the  present  case 
which  materially  inculpate  the  former,  consist  in  angry  and 
intemperate  expressions  respecting  his  brother  and  other 
persons  whom  be  aflsamed  to  be  connected  with  him  in  these 
controversies.  According  to  his  testimony  he  repeatedly 
accused  them  of  perjury,  threatened  to  have  them  convicted 
and  sent  to  the  State  prison,  and  was,  on  some  occasions,  so 
mnch  excited  in  manner  and  language  that  persons  who 
heard  him  thought  him  scarcely  in  his  right  mind,  and  some 
even  believed  him  temporarily  insane.  I  perceive  no  justi- 
fication or  even  palliation  for  this  angry  and  revengful  state 
of  feeling  on  his  part.  If  an  ill-regulated  temper,  and  lack  of 
self-control,  and  the  resort  to  abusive  language  toward  a 
near  relative,  who  was  to  be  associated  with  him  in  the  trust, 
-were  among  the  disqualifying  causes,  I  should  have  no  hesi- 
tation in  declaring  the  respondent  unfit  for  the  ofSce  of 
executor.  But  such  grave  faults  liave  no  natural  relation  to 
the  qualities  of  prudence  or  imprudence  ;  nor  do  they 
denote  a  want  of  understanding  in  the  sense  of  the  statute. 
They  may  render  him  a  disagreeable  associate  for  the 
respondent,  and  make  the  transaction  of  business  between  them 
unpleasant  and  annoying;  but  the  law  does  not  contem- 
plate the  setting  aside  of  an  executor  named  by  the  testator 
for  such  reasons.  The  selection  of  executors  is  not  committed 
to  the  surrogate's  court.  The  testator  is  allowed  to  appoint 
such  persons  as  he  may  see  fit,  provided  that  they  do  not  fall 
within  the  classes  of  incompetent  persons  mentioned  in  the 
statute. 

The  evidence  of  intemperate  expressions  and  conduct  on 
the  part  of  t)ie  respondent  falls  very  far  short  of  making  out  a 
case  of  lunacy  or  monomania,  either  permanent  or  temporary, 
as  respects  the  respondent. 

The  statute  clearly  contemplates  that  one  named  as  execu- 
tor may  receive  letters  testamentary  though  he  be  not  a 
resident  of  the  State.  The  provision  is  that  the  letters  shall 
be  withheld  from  &  non-resident  until  he  shall  execute  such 
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bond,  witii  sttretj,  as  is  required  of  adminlBtrators.  (2  B.  S., 

no,  §  7.) 

'  It  may  ehanoe  that  the  respondent  had  conyeyed  away, 
without  conBideration,  his  interest  in  the  estate  of  the 
'  deceased,  as  legatee  and  devisee,  to  his  kinsman  Buell;  but 
I  do  not  see  that  this  tnrcumstance  has  any  bearing  upon  the 
questions  involved  in  this  appeal.  It  is  not  necessary  that 
an  executor  should  take  an  interest  under  the  will,  and  the 
alienation  of  an  interest  actually  giveti  is  not,  therefore,  a  dis- 
qualification. If  it  should  be  said  that  it  indicates  a  disposi- 
tion improperly  to  favor  Buell,  who  had  failed  in  establishing 
the  later  testamentary  disposition  which  wad  rejected,  it  does 
not  furnish  a  strange  motive  for  an  unjust  or  partial  adminis- 
tration for  the  benefit  of  that  interest  that  he  would  have  had 
if  he  had  continued  to  hold  it  himself. 

I  conclude  that  no  error  was  committed  in  granting  letters 
to  the  respondent,  and  am  of  opinion  that  the  judgment 
appealed  from  should  be  affirmed. 

All  concur ;  Seldsn,  J.,  not  voting. 

Affirmed. 
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,,  Ouy^  Esther  Buckuk,  Bespandent,  v^  Gtobob  R* 

BuGKLiN^  e^  a2.,  Appellanta.  .     . 

IVhere  the  riglito  of  croAtora  xlo  DOtatan^  in  the  way,)it  is  qptorfecUy  lawftA  fbr 
. .  a  poreot.  to  make.pnomion  by  gift,  pcefenl.or  t^steoieiDti  fov  his  chUdran^ . ; 
A  ToluDUry  executory  gift  will  not  always  be  enforced  by  the  courts ;  but  an 

executed  one  is  as  valid  as  though  based  upon  a  full  pecuniery  oonsideratioxi. 

A  mortgage  is  an  executed  conditional  transfer  of  ^e  estate  mortgaged.    In 

>  judgment  of  Iaw,  any  cohi^eyanoe  Which  would  be  suflolent  te:  pAss  the  titto 

to  Uie  purchaser,  oonveys  it  to  the  mortgagee.  ; 
A  mortgage  is  not  to  be  regarded  as  a  disposition  of  land  :by  deed  within,  the 

meaning  of  the  article  of  the  Revised  Statutes  respecting  uses  and  trusts. 
A  trust  of  personalty  is  not  within  the  statutes  of  uses  and  trusts,  and  may  be 

created  for  any  purpose  mot  forbidden  by  law. 
The  statute. of  limitations  does  not  oommenoe  running  against  «n  infant  Mslni 

fue  tnutf  although  her  right  to  foredoae  the  mortgage  accrue  to  her  more 

than  ten  years  before  she  becomes  of  age. 

Suit  to  foredoeo  a  mortgage.  The  plaintiff  is^the^danghter 
of  William  Baeldin  and  Esther  his  wife,  both  now  deceased. 
The  mortgage  wad  contained  in  an  instrument  executed  bj 
the  plaintiff's  father,  William  Bucklin,  dated  'September  S3, 
1836,  and  which  was  duly  acknowledged  and  recorded  on  the 
same  day.  It  recites  that^sther  Bucklin,  the  wife  of  said 
William,  liad  theretofore,  by  one  Yedder  Ore^  $&  her  next 
friend,  filed  k  bill  of  complaint  against  her«aid  husband  in 
the  Court  of  Chancery,  charging  him,  among  other  tfaingB, 
with  the  exercise  of  such  cruel  and  inhuman  treatment 
toward  hier,  as  to  render  it  "unsafe  and  improper  for  her  to 
oohabit  and  live  with  him^  and  prays  for  a  deoaree  of  sepa^ 
ration  from  bed:  and. board,  aild  fer  a  separate  maintenaBoe 
out  of  his  property,  and  that  sha  might  vetain  the  care  and 
custody  of  the  plaintiff,  their  infant  daughter  (then  about  three 
years  of  age),  and  recites  also  that  an  injunction  i  had  ^  been 
issued,  restraining  the  father  from  taking  possession  of  or 
molesting  the  child;  It  further  recited  that,  with  a  view  of 
staying  forther  proceedings  on  the  part  of  his  wife,  William 
Bucklin  had  agreed  to  make  a  suitable  and  proper  provision 
for  the  support  and  maintehance  of  .his  said  wife  '.and 
daughter^^  separate  and  apart  from  himself,  and  had  alfio 
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agreed  to  convey  to  his  daughter,  real  estate  of  a  certain 
value  (stating  an  agreement  to  the  same  effect  as  that  sub- 
sequently mentioned  in  the  instrument),  and  that  the  said 
injunction  should  remain  in  foil  force  and  effect,  and  that  the 
said  suit  in  chancery  should  not  be  discharged  or  discon- 
tinued, but  that  proceedings  therein  should  for  the  present  be 
discontinued.  The  instrument  then  proceeds  as  follows: 
"Now,  for  the  purpose  of  securing  the  perfoimance  by  the 
said  William,  of  the  aforesaid  agreement  and  covenant  on  his 
part  to  be  performed,  this  indenture  witnesscth,  that  the  said 
William  Bucklin,  in  consideration  of  the  premises,  and  also 
in  consideration  of  the  sum  of  one  dollar  paid  to  the  said 
William  by  the  said  Vedder  Green,  the  receipt  of  which  sum 
is  hereby  confessed  and  acknowledged,  hath  granted  bar- 
gained, sold,  aliened  and  confirmed,  and  doth  hereby  grant, 
bargain,  sell,  alien,  convey  and  confirm  unto  the  said  Vedder 
Green,  and  to  his  heirs  and  assigns  forever,  the  following 
described  lands  and  tenements  to  wit :  [describing  the  mort- 
gaged premises,  being  a  farm  in  Herkimer  County]  being 
the  farm  now  occupied  and  possessed  by  said  William 
Bucklin ;  to  have  and  to  hold  the  same  to  the  said  Vedder 
Green,  his  heirs  and  assigns  forever.  Provided  always,  and 
these  presents  are  upon  this  express  condition,  if  the  said 
William  Bucklin  shall,  within  the  period  of  six  months 
from  this  date,  convey  to  Olive  Esther  Bucklin,  the  infant 
daughter  of  said  William  and  Esther  Bucklin,  real  estate  of 
the  value  of  one  thousand  dollars ;  which  real  estate  shall 
consist  of  a  dwelling  house,  gardeA  and  other  lands,  and 
shall  be  conveyed  by  a  good  and  sufficient  warranty  deed, 
and  shall  at  the  time  of  said  conveyance  be  free  and  clear 
from  all  incumbrance ;  and  if  the  said  William  shall  further 
suffer  and  permit  the  said  Esther  Bucklin,  during  the  joint 
lives  of  said  William  and  Esther,  to  occupy,  possess  and  enjoy 
the  said  real  estate  free  from  the  molestation  and  hindrance 
of  said  William  for  the  benefit  of  said  Esther,  the  daughter 
aforesaid ;  and  if  the  said  William,  during  the  joint  lives  of 
said  William  and  Esther,  shall  pay  to  the  said  Esther  the 
sum  of  three  hundred  dollars  annually,  to  be  paid  on  the  first 
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day  of  the  months  of  February  and  August  in  each  year, 
rectkoning  from  the  first  day  of  August  last ;  and  if  the  said 
WiUiam  Bucklin  sliall  su£Ecr  and  permit  the  said  Esther 
Buckliuy  during  the  joint  lives  of  said  William  and  Estlier,  to 
have  the  care^  control,  custody,  management  and  education 
of  said  Olive  Esther  Bucklin,  without  any  interference  on  the 
part  of  said  William ;  and  if  the  said  William  sliall  also, 
within  one  week  from  this  date,  deliver  to  said  Esther,  at  the 
dwelling-house  of  said  William,  all  the  household  furniture 
now  in  his  possession,  which  said  Estlier  carried  to  said 
house  when  she  went  there  to  reside,  or  at  any  time  after- 
ward ;  and  shall  also  at  the  same  time  deliver  to  said  Esther 
such  other  household  furniture  as  the  said  William  or  said 
Esther  may  choose  to  select;  and  if  the  said  William  shall 
within  the  period  of  one  month  from  this  date  deliver  to  the 
said  Esther  one  horse,  one  set  of  harness,  and  one  pleasure  car- 
riage or  pleasure  wagon,  which  horse,  wagon  or  carriage  and 
and  harness  shall  be  of  the  value  of  one  hundred  and  twenty 
dollars ;  and  shall  also  within  the  period  last  aforesaid  deliver 
to  the  said  Esther  one  good  cow ;  all  which  household  furni- 
ture, horse,  wagon  or  carriage,  harness  and  cow  shall  be 
under  the  exclusive  control  and  management  of  said  Esther 
during  the  joint  lives  of  said  William  and  Esther,  and  shall 
remain  the  property  of  said  Esther  if  she  shall  survive  the 
said  William,  then  in  such  case,  this  indenture  and  every 
part  of  the  same  shall  be  void.  And  it  is  hereby  declared 
that  this  mortgage  is  given  to  the  said  Tedder  Green  in 
trust  for  the  benefit  of  said  Esther  Bucklin  and  her  infant 
daughter  the  said  child  Olive  Esther  Bucklin.  And  in  case 
the  above  conditions  on  the  part  of  said  William  expressed  to 
be  performed  and  kept,  or  any  of  them  shall  be  broken ;  and 
it  shall  at  any  time  hereafter  be  necessary  to  enfoi*ce  this 
mortgage,  the  amount  that  shall  be  recovered  on  said  mort- 
gage shall  be  secured  for  the  benefit  of  the  said  Esther  and 
her  infant  daughter  or  the  survivor  of  them."  The  complaint 
alleged  a  waiver  of  that  part  of  the  agreement  which  called 
for  the  conveyance  of  land,  but  admitted  the  delivery  of  the 
personal  property,  and  the  payment  of  the  annuity  to  hei' 
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mother  during  her  hid.  It  alleged  >  that  the  trustee,  Greeo^ 
died  in  Oswego  county  in.thti  year  1841,  and  that  she,  the 
plaintiff,  had  been,  recently  appointed  :by  the  Supreme  Court, 
to  execute  the  trust  which  had  been  rested  in  Green,  and  to 
bring  the  present  action,     i  ^ 

The  defendant  answered  admitting  the  execvtiott  of  the 
instrument,  but  setting  up  that  it  was  without  consideratiQii| 
and  that  William  and  Esther  Bucklin,  during  their  lives^  had 
settled  .their  diffienl ties,  became  reconciled  to  each  othes,' 
and  again  cohabited  together.  They  claimed  to  be  owners  of 
the  mortgaged  premises  under  Wiltiam  Buokliii,  and  alieged 
that  no  claim  had  been  made  against  them  by  either  the 
trustee,  or  by  the  plaintiff.  They  relied  upon^theetatuteof : 
limitations  in  the'  following  manner:  >^  And  for  a  ftinther 
answer  to  the  compaint,  the  said  defendant  says  &at<no' past 
of  the  said  cause  of  action,  accrued  witliin  twenty  years  next 
before  this. action:,  and  that  .the  defendants  plead  the staAute 
of  limitations  to  said  claim  of  the  said  plaintiff." 

The  case  waa  tried  before  Mr.  Justice  Bacoit  without  a 
jury.  His  conclusions  of  &ct  affirmed  the  execution,  of 
the  instrument  set  out  in  the  complaint.  Thof  fiirthet 
stated,  the  death  of  the  plaintiff's)  mother  in  -tibe  year 
1813,  and  of  her  fatlier  in  the  year  1844 ;  the  death  of  Gveeit^ 
the  trn^tee^  in  1841, 4ind  the  appointmenix>f  the  fdaintSff  as 
triiatee  by^  the  Supreme  Court  in  1857.  They  n^^tived  the 
alleged.reconQiliationof  iWilliam  Bucklm  aiiid  his  wife  ev 
that  they  oyer  eohabited  togetlier  after  the  execution  of  ttbe 
mor.tf$age,  though  it  was  stated  that  they  resided  in  the  same 
hoAise  for  a  short  time.  The  judge  found  a4)reach^>f  tibe 
obligation  to.  convey  land  to  the  plaintiff,  aud  that  tbo 
defendants  were  iu  possession  of  the  mortgaged  pnemiseB* 
The  evidence  .showed  them  to  be  worth  over  $9,000;  i     - 

As  conclusions  of  law  the  judge  held  that  the  mortgage 
was  fulfilled  and  thuit  the  plaintiff  was  entitled  to  a  judgaient 
of  foreclosure  and  sale,  and  to  have  paid  to  her  out  of  the.pafo* 
eeeds  $1,000,  and  inteiest  from  the  22d  of  March,  18a7^>4he 
expiratiQa>of  the  time  fixed  for  the  mortgagees  to  perfc 
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After  an  aiBrmance  of  the  judgment  at  a  G^eral  Term 
the  defendants  brought  this  appeal 

F,  Kema/n^  for  the  appellants. 

J,  H.  Seynoldsy  for  the  respondents. 

Dbnio,  Ch.  J.  The  mortgage,  so  far  as  it  is  now  sought 
to  be  enforced,  was  created,  among  other  objects,  to  secure  to 
the  plaintiff,  then  an  infant  of  tender  age,  a  portion  of  her 
father's  property,  to  aid  in  her  maintenance  during  her 
infancy,  and  to  furnish  her  with  a  small  independent  estate 
in  real  property.  The  differences  which  had  arisen  between 
her  parents  presented  the  occasion  for  this  gift ;  but  its 
validity  did  not  depend  upon  the  merits  of  that  controversy, 
nor  yet  upon  the  legal  effect  of  the  agreement  for  a  separar 
tion  between  her  father  and  mother,  nor  upon  the  legality  of 
the  provisions  made  by  the  former  for  the  latter.  The  con- 
tract, so  far  as  it  relates  to  that  provision,  has  either  been 
performed  or  it  is  now  incapable  of  performance.  The 
party  entitled  to  its  benefits  has  been  long  dead,  and  it  does 
not  appear  that  she  left  any  representative  capable  of  enforc- 
ing any  of  its  stipulations  which  were  not  performed  at  her 
death.  Moreover,  this  suit  was  not  brought  to  recover  such 
an  interest.  But  the  plaintiff  survives,  and  is  entitled  to  the 
settlement  attempted  to  be  made  in  her  favor,  provided  it 
was  legally  valid  when  made,  and  provided  her  rights  have 
not  been  lost  by  lapse  of  time. 

1.  Where  the  rights  of  creditors  do  not  stand  in  the  way, 
and  there  appears  not  to  have  been  any  in  this  case,  it  is  per- 
fectly lawful  for  a  parent  to  made  such  provision  out  of  his 
estate  for  a  child  or  children,  by  present,  gift,  or  by  testa- 
ment, as  he  may  think  proper.  There  are  cases  in  which  a 
voluntary  executory  gift  will  not  be  enforced  by  the  courts ; 
but  an  executed  one  is  as  valid  as  though  based  upon  a  full 
pecuniary  consideration. 

A  mortgage  is  an  executed  conditional  transfer  of  the  real 
estate  mortgaged.  In  judgment  of  law,  any  conveyance 
which  would  be  sufficient  to  j^ass  the  title  to  a  purchaser 
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oonreys  it  to  the  mortgagee*  The  infltmmoit  executed  by 
William  Backlin  to  Yedder  Green  would  be  a  perfect  deed 
of  bargain  and  sale  but  for  the  condition  by  which  it  was  to 
become  void  upon  performance  of  the  agreement.  It  expresses 
a  pecuniary  consideration  which,  though  nominal,  is  as  ade- 
quate to  waive  a  use  as  though  it  were  the  fall  value  of  the 
land ;  and  though  it  may  not  have  been  paid,  the  defendant 
is  estopped  by  his  deed  from  denying  its  payment.  By  the 
Hevised  Statutes  it  is  denominated  a  grants  but  for  all  suh- 
Btantial  purposes  it  baa  the  effect  of  a  deed  of  bargain  and 
sale.  (1  S.  S.,  738,  739,  §§  137, 138, 142.)  At  common  law, 
and  befo|re  the  jurisdiction  of  courts  of  equity  to  relieve 
against  forfeitures  had  been  established,  this  deed  would  have 
vested  in  the  tn^tee  an  estate  in  fee  simple  defeasible  only 
by  the  performance  of  the  conditions.  This  is  of  course  a 
technical  view  of  the  nature  of  a  mortgage. 

By  applying  to  the  transaction  the  equitable  doctrines  of 
the  courts  of  equity,  now  also  recognized  to  a  great  extent  by 
the  courts  of  law  an4  by  modem  statutes,  the  mortgage  is 
simply  a  security  for  the  payment  of  the  money  it  was  given 
to  secure,,  and  the  mortgagor  continues  to  own  the  land, 
while  the  mortgagee's  interest  is  that  of  a  creditor  simply. 
But  the  defendants'  position  is  formal  also.  They  insist  that 
courts  of  equity  will  not  decree  the  performance  of  a  volun- 
tary executory  agreement  even  where  the  subject  is  a  portion 
intended  for  a  child  or  other  relative,  and  authorities  are 
referred  to  to  sustain  that  position.  {Duval  v.  WiUoUy  9  Barb., 
487  and  cases  cited,  but  see  Souverbye  v.  Arden^  1  Johns.  Ch., 
940,  266^  and  cases  referred  to  by  Chancellor  Kent.) 
If  the  settlement  be  an  executed  one  like  a  deed  or  mortgage, 
the  doctri^^e  relied  on  has  no  applicaticm.  The  title  of 
the  mortgaged  premises  is  transferred  by  legal  convey- 
ance. The  mortgagor  retains  an  equity  of  redemption 
equivalent,  for  many  purposes,  to  a  general  ownersliip  of  the 
land,  but  yet  in  point  of  form,  an  equity.  The  mortgagor 
may,  it  is  true  come  into  a  court  of  equity  to  enforce  his 
mortgage,  as  the  mortgagee  must  in  order  to  redeem  The 
reason  why  a  mortgagee  must  resort  to  equity  is  not  because 
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the  mortgage^  is  an  executory  .tranaactioii,  and  reqnire?  tho 
aid  of  a  court  of.  chancery,  to.  compel  a  specific  performance* 
On  non-performance  of  the  conditions  the  mortgage  is  for- 
feited at  law,  but  the  equity  of  redemption  remains  in  the  mort- 
gagor or  hi3  representatives.  Ko  prospective  .language  of  the 
parties  which  can  be  written  is  strong  enough  to  produce  the 
forfeiture  of  that  equity,  which  can  only  b^  extinguished  by  a 
decree,  or  an  equivalent  proceeding,  under  a  positive  statute. 
This  rule  is  expressed  by  the  phrase  '^  once  a  mortgage 
always  a  niortgage."  The  mortgagee  cannot  destroy  this 
equity  except  by  a  suit  in  chancery  or  a  statute  foreclosure, 
namely,  he  could  bring  ejectn^ent  to  get  possessicMi  of  the 
estate,  after  forfeiture  at  law,  but  that  is  now  forbidden  by 
statute.  Still  if  he  can  be  got  into  possesssion  without  a  breach 
of  the  peace,  his  title  under  the  mortgage  deed  is  strong 
enough  in  law  to  enable  him  to  defend  an  ejectment 
brought  by  the  mortgagee.  {Mioldes  v.  DUlaye^  17  N.  Y.,  80 ; 
MickUa  v.  Tovmsend^  18  id.,  575.)  The  plaintiif  brings  her 
suit  in  equity,  not  for  the  purpose  of  being  aided  in  estab- 
lishing her  mortgage  under  the  notion  of  remedying  a  defect- 
ive  conveyance,  or  obtaining  a  specific  performance,  bnt  to 
foreclose  and  extinguish  the  defendants'  equity  of  redemption, 
which  a  court  of  law  is  not  competent  to  deal  with.  She 
does  not  come  to  establish  a  voluntary  equitable  agreement, 
but  to  enforce  a  legal  title  under  an  executed  conveyance, 
and  to  cut  off  an  equity  attached  to  that  legal  title  and  vested 
in  the  defendants. 

A  point  is  made  that  the  mortgage  is  invalid  because  made 
to  Green  as  a  trustee,  he  confessedly  having  no  beneficial 
interest,  and  because  the  purposes  of  the  trust  not  being 
such  as  are  contemplated  by  the  fifty-fifth  section  of  the 
chapter  of  the  Revised  Statu te^  relating  to  uses  and  trusts. 
Kow^  although  for  the  purpose  o,f  showing  that  a  mortgage 
is  an  executed  conveyance,  aud  not  a  mere  executory  agree- 
ment, I  have  recurred  to  the  legal  nature  of  that  instrument 
as  a  conveyance  of  the  •  land  mortgaged,  I .  ^un  not  prepared 
to  concede,  that  it  should  bcregarded  as  ^'a  disposition  of 'the 
land  by  deed  "•  within  the  meaning  of  the  ^rtidQ.of  the  Be* 


148  BucKLiK  V.  BucKLnr.  [Jane, 

Opinion  of  the  Court,  per  Dbnio,  Ch.  J. 

vised  Statates  respectiDg  uses  and  trusts.  The  modern  idea 
of  a  mortgage  is  a  pledge  of  the  land  to  secure  the  payment  of 
money.  The  statute  relates  to  interests  in  lands,  property  so 
called,  and  not  of  collateral  pledges  made  for  the  purpose  of 
securing  interests  in  personalty.  Debts  secured  by  mortgage 
ai*e  declared  to  be  personal  assets,  and  go  to  the  personal 
representatives.  (2  R.  S.,  82,  §  6,  subd.  8.)  A  trust  of  per- 
sonalty is  not  within  the  statutes  of  uses  and  trusts  and  may 
be  created  for  any  purpose  not  forbidden  by  law.  This 
niortgage  is  not,  therefore,  at  all  within  the  influence  of  the 
fifty-fifth  section,  or  within  the  one  which  abolishes  uses  and 
trusts.  But  if  it  were  otherwise,  and  if  the  interest  in  the 
land  conveyed  by  a  mortgagor  to  a  mortgagee  were  regarded 
as  within  the  purview  of  that  section,  the  only  effect  in  this 
instance  would  be  to  annihilate  the  title  and  strike  out  the 
name  of  Green,  the  trustee,  and  to  invest  the  beneficiaries 
with  the  title  nominally  conferred  upon  Green.  This  effect 
is  produced  by  the  forty-ninth  section  of  the  article,  which 
declares  that  if  a  disposition  of  land  be  made  to  one  or  more 
persons  to  the  use  of  or  in  trust  for  another,  no  estate  or 
interest,  legal  or  equitable,  shall  vest  in  the  trustee ;  and  the 
forty-seventh  section,  which  confers  upon  tlie  beneficiary  in 
such  cases  an  estate  of  the  same  quality  as  his  beneficial 
interest.  Again,  a  trust  may,  by  the  fifty-fifth  section,  also 
be  created  to  sell  lands  for  the  purpose  of  satisfying  any 
charge  thereon.  This  does  sot  require  a  pre-existing  charge. 
One  created  at  the  same  time  and  by  the  same  mstrument 
which  contains  the  conveyance  would  be  suflicient  to  bring 
the  disposition  within  the  terms  and  spirit  of  the  section, 
and  would  embrace  the  case  of  a  mortgage. 

I  think,  therefore,  that  the  instrument  contained  a  valid 
mortgage  of  the  land  described  in  it,  and  tliat  it  was  an 
available  security  for  the  performance  of  the  contract  to  pur- 
chase and  convey  lands  to  the  value  of  $1,000  to  and  for  the 
benefit  of  the  plaintiff. 

2.  The  remaining  question  is  whether  the  plaintiff's  rights 
have  been  lost  by  the  &ilure  to  prosecute  in  time.  The 
time  within  which  William  Bucklin  was  to  have  made  the 
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conveyance,  expired  the  22d  March,  1837,  and  this  actiop 
was  commenced  the  IStli  January,  1858.  The  delay  waa 
nearly  twenty  years  and  ten  months.  The  defendants  do  not 
set  np  that  the  condition  has  been  specifically  performed,  or 
that  anything  has  ever  been  paid  as  an  equivalent,  or  as 
damages  for  the  non-performance.  They  rely  upon  the  lapse 
of  time,  and,  in  terms,  plead  the  statute  of  limitations. 

The  rules  respecting  the  time  for  commencing  actions,  as 
it  affects  this  case,  are  those  prescribed  by  the  Bevised  Stat- 
utes, there  being  a  saving  in  that  respect  as  to  casep  in  which 
the  right  of  action  had  accrued,  by  section  seventy-three  of 
the  Code.  The  form  in  which  the  defendant  is  to  avail  him- 
self of  this  defense,  that  the  action  was  not  commenced  in 
time,  is  prescribed  by  the  Code,  which  declares  that  the 
objection  that  the  action  was  not  conmienced  within  the 
time  limited  can  only  be  taken  by  answer.  (§  74.)  This  rule 
of  pleading  applies  to  the  former  law  of  limitations  as  well 
as  to  that  established  by  the  new  'system.  But  I  think  the 
answer  is  sufficient,  though  in  a  very  general  term. 

The  Bevised  Statutes  provide  that,  after  the  expiration  of 
twenty  years  from  the  time  a  right  of  action  shall  accrue 
upon  any  sealed  instrmnent  for  the  payment  of  money,  such 
right  shall  be  presumed  to  be  extinguished  by  payment.  (2  B. 
S.,  301,  §  48.)  The  case  is  not  within  this  provision,  because 
this  mortgage  is  not  an  instrument  for  the  payment  of  money 
but  for  the  conveyance  of  land.  Moreover,  that  provision 
relates  to  actions  at  law,  and  the  Bevised  Statutes  have  furn- 
ished distinct  and  different  limitations  for  such  actions,  and ' 
for  suits  in  equity.  (2  B.  S.,  pp.  299,  300,  301.)  There  is  a 
separate  article  devoted  to  the  time  of  commencing  suits  in 
courts  of  equity.  (Art.  6.)  Such  remedies  were  not  denom- 
inated actianSyXmtil  the  Code  prescribed  a  new  nomenclature. 
The  fifty-second  section  of  the  sixth  article  contains  the  lim- 
itation applicable  to  this  case.  It  declares  that  bills  for  relief 
in  case  of  the  existence  of  a  trust  not  cognizable  by  the  courtd 
of  common  law,  and  in  aU  other  cases  not  herein  provided 
for^  shall  be  filed  within  ten  years  after  the  cause  thereof 
ahall  accrue,  and  not  after.    The  next  following  section,  pro- 
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Tides  that  if  the  person  entitled  to  file  any  bill  specified  in 
the  preceding  sections  be,  at  the  time  the  cause  for  filing  sndi 
bill,  under  any  of  tlie  disabilities  mentioned  in  the  prior  arti- 
cles, the  time  daring  which  such  disability  shall  continue 
shall  be  excluded  fi'om  the  limitation  contained  in  the  last 
section.  (§  58.)  The  plaintiff,  it  is  contended,  first  became 
entitled  to  commence  this  suit  on  the  death  of  Yedder  Green 
in  February,  1841.  She  was  then  an  infant,  and  infancy  was 
one  of  the  disabilities  referred  to.  She  arrived  at  the  age  of 
twenty-one  in  1854,  and  commenced  this  suit  in  1858,  four 
years  afterward.  But  the  cause  for  relief  accrued  while 
Green,  in  form,  held  the  interest  as  trustee,  and  for  nearly 
four  years  prior  to  his  death,  he  might  have  filed  a  bill  for 
the  foreclosure  Of  the  mortgage.  If,  however,  we  add  together 
these  two  periods — that  during  which  Green 'might  have 
sued,'  to  that  which  elapsed  between  the  plaintiff's  majority, 
and  the  time  of  bringing  this  action,  the  time  will  yet  fall 
short  of  ten  years.  The  plaintiff  was  not,  therefore,  barred 
of  her  action,  unless  she  is  precluded  from  availing  herself  of 
heir  disability  on  account  of  the  statute  having  commenced 
to  run  when  the  mortgage  was  forfeited,  in  the  time  of  the 
trastee.  On  this  point  the  provision  of  the  statute  is,  ^'  that 
no  person  shall  avail  himself  of  any  disability  enumerated  in 
this  title,  unless  9uch  disability  existed  at  the  time  his  right 
of  action  or  of  entry  accrued.  (2  R.  S.,  800,  §  41.)  The  right 
of  action  accrued  to  her  while  she  was  under  disability.  But 
this  is  not  precisely  what  is  intended.  If  there  are  succes- 
mre  owners  of  the  cause  of  action,  or  of  equitable  relief, 
and  the  right  to  prosecute  aAses  in  the  time  of  the  first,  the 
period  of  limitation  commences  at  that  time  and  continues 
attached  to  the  demand  during  the  several  subsequent  changes 
of  both ;  and  when  the  statute  period  is  elapsed,  the  demand 
is  barred,  though  the  last  proprietor  had  recently  acquired 
his  right.  The  statute  refers  to  the  time  when  the  right  to 
enforce  the  particular  cause  of  relief  accrued  to  the  person 
who  then  possessed  that  right,  otherwise  the  demand  could 
be  kept  in  force  indefinitely  by  successive  devolutions  of  title. 
The  strict  language  of  the  statute  would  not  apply  to  the 
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plaintiff  because  she  was  an  infant  when  the  right  to  prose* 
cute  accrued  to  Qreen.  But  her  disability  at  that  time  is 
not  important,  if  she  had  not  then  the  right  to  prosecute.  If 
the  statute  commenced  running  against  the  equitable  right 
to  relief  at  the  expiration  of  six  months  from  the  execution 
of  the  instrument,  the  plaintiff ^s  disability  when  that  right 
devolved  upon  her  at  the  death  of  Oreen  would  not  protect 
her  and  the  demand  would  be  barred  at  the  expiration  of  the 
ten  years,  which  was  long  before  the  action  was  brought. 

The  idea  that  the  trust  which  was  vested  in  Green  devolved 
upon  the  court  of  chancery,  at  his  death,  by  force  of  the 
sUtute,  (1  R.  S.  780,  §  68),  is  not  well  founded.  The  title 
of  the  Revised  Statutes  in  which  that  section  is  found,  relates 
exclusively  to  real  estate,  as  will  be  seen  by  its  title  and  the 
entitling  of  the  respective  divisions,  and  by  an  examination  of 
its  several  provisions.  This  being,  as  has  been  shown,  a 
trust  of  personalty,  is  not  witliin  the  purview  of  these  provi- 
sions but  depends  upon  the  rules  of  the  common  law  and  the 
doetrthes  of  courts  of  equity.  No  doubt  these  courts,  on 
the  application  of  parties  interested  in  a  trust  of  personal 
property  may  supply  the  defect  of  a  trustee.  The  beneficiary 
is  the  party  entitled  to  institute  proceedings  for  that  purpose. 
Hence  the  plaintiff,  on  the  death  of  Green,  might  have 
applied  for  the  appointment  of  another  trustee,  or,  having  the 
entire  interest  in  herself,  so  far  as  relates  to  her  rights  in  the 
mortgage,  she  might  have  filed  her  bill  for  a  foreclosure. 

There  is  another  view  of  this  question  which  I  think  avoids 
the  bar  of  the  statute.  The  interest  of  the  trustee  was  merely 
nominal.  He  had  not  the  sli^test  interest  in  the  agreement, 
the  performance  of  which  was  attempted  to  be  secured  by  it. 
The  plaintiff  was  the  sole  beneficiary  as  respects  the  land 
agreed  to  be  conveyed  to  her,  except  that  her  mother,  during 
her  life,  had  a  certain  interest  in  her  possession,  which  inter- 
est has  long  been  extinguished.  Now  a  court  of  equity  in 
which  alone  mortgages  can  be  foreclosed,  takes  notice  of  the 
eeitui  que  trust  as  well  as  that  of  the  trustee.  The  plaintiff 
was  perfectly  competent,  the  moment  the  mortgagor  had 
broken  the  condition,  to  commence  a  suit  against  him  and 
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against  Green  the  trustee,  to  enforce  the  mortgage  by  pro- 
curing a  foreclosure  of  the  equity  of  redemption  and  the  sale 
of  the  mortgaged  premises.  That  is  precisely  the  claim 
which  she  asserts  and  seeks  to  enforce  in  the  present  suit. 
That  right  accrued  to  her  at  the  time  of  the  breach  of  the 
mortgage,  and  she  was  then  under  the  disability  of  infancy, 
which  disability  continued  until  about  four  years  before  the 
commencement  of  this  suit.  Hence  she  is  within  the  excep- 
tion in  the  statute,  and  the  case  is  not  one  of  a  disability 
arising  after  the  cause  of  action  had  accrued,  but  of  a  dis- 
ability existing  at  that  time,  and  existing  in  the  person 
entitled  to  assert  that  cause  of  action.  It  is  not  at  all  like 
the  case  of  one  succeeding  to  a  former  proprietor  by  assign- 
ment, descent,  devise  or  bequest.  She  does  not  take  her 
interest  by  any  such  transfer  from  the  trustee.  His  title  was 
at  all  times  her  title.  The  cause  of  action  accrued  to  her  at 
the  moment  the  mortgagee  became  liable  to  be  prosecuted  for 
a  breach  of  the  condition. 

Hence  I  think  the  statute  was  not  a  bar  and  that  the 
Supreme  Court  was  right  and  that  its  judgment  ought  to  be 
affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 
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Duncan  MoGbbgob,  Bespondent,  v.  James  Bitell  and  James 

McGbeqob,  Jr.,  Appellants. 

It  ia  not  proper  for  the  Supreme  Ck>urt»  on  the  return  of  a  remittitur,  to  add  any 
new  and  independent  direction  to  the  judgment  of  this  court  beyond  what 
may  be  required  to  carry  that  judgment  into  effect. 

The  Snpreme  Court  cannot  add  to  the  judgment  contained  in  the  remittitur  a 
new  or  further  judgment,  even  for  costa  of  the  appeal  of  that  court. 

Oosts  of  the  appeal  to  the  Supreme  Court  are  given  by  the  statute  to  the  pre- 
▼ailing  party  only  in  appeals  involving  the  validity  or  proof  of  wills ;  and 
not  to  cases  which  relate  only  to  the  granting  or  withholding  of  letters  testa- 
mentary upon  a  will,  the  validity  oi^  execution  of  which  were  not  involved. 

Thb  facts  in  this  case,  as  shown  by  the  return,  are,  that 
at  the  October  Term  of  this  court,  in  1861,  in  a  case  in  which 
the  present  appellants  were  respondents,  and  the  present 
respondent  was  appellant,  after  hearing  counsel  for  both 
parties,  a  judgment  was  pronounced,  reversing  the  judgment 
of  the  Supreme  Court  appealed  from,  '^  without  costs  and 
without  prejudice  to  any  future  application  for  letters  testa- 
mentary," and  that  the  notice  of  appeal  and  return  thereto 
and  the  judgment  of  this  court  should  be  remitted  to  the 
Supreme  Court  to  be  enforced  according  to  law.  The  remit- 
titur of  this  judgment,  as  set  forth  in  the  present  return, 
does  not  contain  the  record  upon  which  that  judgment  was 
pronounced,  and  consequently  shows  nothing  beyond  what  is 
above  stated  in  reference  to  the  nature  of  the  judgment 
appealed  from,  or  of  the  questions  involved  in  the  appeal. 

The  return  then  sets  out  a  judgment  or  order  for  judgment, 
rendered  or  made,  at  a  General  Term  of  the  Supreme  Court 
at  Plattsburgh,  in  Clinton  county,  in  May,  1863  (under  the 
same  title  as  to  parties,  appellant  and  respondents,  as  that 
of  the  former  judgment  of  the  court),  declaring  as  follows, 
viz. :  "  So  much  of  the  surrogate's  decision  as  is  appealed 
from  in  this  case  is  reversed,  with  costs  of  the  appeal  to  de 
paid  personally  by  the  respondents;  that  the  record  and 
proceedings  in  the  action  be  certified  to  the  surrogate  of 
Saratoga  county,  together  with  the  order  of  reversal  and 
award  of  costs, to  be  enforced,  and  that  said  surrogate  pro- 
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oeed  in  the  matter  of  granting  letters  and  the  dispoBition  of 
the  costs  which  have  accraed  in  contesting  the  will  according 
to  law."  There  is  nothing  in  tlie  judgment  or  order  (unless 
it  be  bj  an  inference  from  the  similarity  of  title)  to  indicate 
that  it  had  any  relation  to  the  case  decided  in  this  court. 

Next  follows  a  judgment,  in  what  court  or  where  rendered 
does  not  appear,  but  bearing  date  June  16, 1863,  and  under 
the  same  title  as  that  before  mentioned,  reciting  that  the 
former  judgment  in  that  case  having  been  reversed  by  the! 
judgment  of  the  Court  of  Appeals,  and  the  record  and  pro- 
ceedings of  the  Court  of  Appeals  having  been  remitted  to 
that  court,  to  be  proceeded  uj>on  according  to  law,  and  the 
same  having  been  duly  entered  in  the  proceedings  of  that 
court,  after  hearing  counsel  for  both  parties,  it  was  ordered 
adjudged  and  decreed,  that  all  that  part  of  the  decision  of 
the  surrogate  of  Saratoga  county  entered  on  the  3l6t  day 
of  December,  1865,  whicli  is  in  these  words,  **  It  is  also 
ordered  on  reading  and  filing  the  oath  of  James  McGregor, 
Jr.,  and  of  the  'executors  named  in  the  instrtiinent 
admitted  to  probate  as  the  last  will  and  testament  of  said 
deceased,  that  letters  testamentary  issue  unto  the  said  James 
in  the  said  will;  no  affidavit  having  been  filed  by  any  person 
setting  forth  that  he*  intended  to  file  objections  against  the 
granting  of  such  letters.  And  thereupon  James  Buell,  a 
legatee  named  in  the  aforesaid  last  will  and  testament,  hav- 
ing made  and  filed  an  affidavit  setting  forth  that  he  intended 
to  file  objections  against  granting  letters  testamentary  unto 
Buncan  McGregor,  one  of  the  executors  named  in  the 
said  last  will  and  testament.  And  thereupon  the  said 
surrogate  ordered  that  the  granting  Of  letters  testament- 
ary unto  the  said  Duncan  be  stayed  for  thirty  days.' 
It  is  Airther  ordered,  adjudged  and  decreed  by  the  said 
surrogate,  that  there  be  allowed  and  paid  to  Dpncan 
McGregor,  from  the  estate  of  the  said  James  McGregor, 
deceased,  his  taxable  costs  for  witnesses'  fees  in  the  matter  of 
the  proceedings  to  prove  said  will,  such  fees  to  be  taxed  by 
the  surrogate  on  ten  days'  notice  to  James  McGregor,  the 
said  executor,  and  to  James  Buell.    It  is  further  ordered  and 
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decreed  that  there  be  allowed  and  paid  to  Duncan  McGregor 
and  James  Buell,  from  the  estate  of  the  said  deceased,  the 
amount  of  money  which  they  have  respectively  paid,  and 
became  liable  to  pay  to  the  surrogate  for  his  fees  in  the  matter 
of  the  proceedings  to  prove  said  wilL  It  is  ordered  that  the 
said  sum  be  paid  by  the  above  named  executor,  James 
McGregor,  to  the  said  Duncan  McGregor  and  James  Buell 
respectively,  on  producing  to  the  executor  the  receipt  of  the 
said  surrogate.  On  motion  of  the  said  James  McGregor, 
said  executor,  Seth  Hawley  and  John  H.  Thompson  are 
appointed  appraisers  of  the  goods,  etc.,  of  said  deceased ;"  be 
reversed,  annulled,  and  altogether  held  for  nothing.  It  was, 
also,  further  ordered,  '^  that  the  respondents  pay  to  Duncan 
McGregor,  his  costs  of  this  appeal  in  this  case  adjudged  at 
$381.10 ;"  and  that,  "  the  surrogate  of  Saratoga  county  pro- 
ceed to  enforce  payment  of  the  costs  awarded  to  Duncan 
McGregor,  against  the  said  James  Buell  and  James  McGre- 
gor, Jr.,  according  to  the  courae  and  practice  of  the  surro- 
gate's court."  It  was  also  ordered  that  said  surrogate  pro- 
ceed in  the  matter  of  granting  letters  testamentary,  and  the 
disposition  of  the  costs  which  had  accrued  in  contesting  the 
said  will,  according  to  law.  Whereupon  the  proceedings 
were  ordered  to  be  certified  by  the  clerk,  and  remitted  to 
said  surrogate  to  be  proceeded  upon  according  to  law. 

From  so  much  of  said  judgment  aS  awarded  $381.10  costs 
to  Duncan  McGregor,  the  present  appeal  was  taken  by 
James  McGregor,  Jr.,  and  James  Buell,  to  this  court.  The 
return  contains  nothing  beyond  what  is  above  stated,  to- 
gether with  th^  notice  of  appeal. 

The  cause  was  submitted  here  upon  the  brief  of  counsel. 

W.  A.  Beach  J  for  the  appellants. 

/.  EUsworih^  for  the  respondent. 

Sblden,  J.  The  record  in  this  case  appears  to  be  very 
defective.  This  court  can  look  only  at  the  return  of  the 
court  below,  for  the  facts  upon  which  its  judgment  is  to  be 
given.    Facts  stated  in  the  opinion  of  the  court  below,  or 
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elsewhere,  not  found  in  the  return  cannot  be  regarded.  From 
the  return  alone,  it  is  not  easy  to  ascertain  what  has  been 
decided  by  the  Supreme  Court,  and  still  less  so,  to  ascertain 
the  grounds  upon  which  such  decision  was  based.  It  must 
doubtless  be  assumed  from  the  uniformity  of  the  names  of- 
the  parties  (although  the  fact  is  not  otherwise  shown),  that 
the  judgment  of  this  court  of  October,  1861,  and  the  order 
or  judgment  of  the  Supreme  Court  of  May  6,  1863,  and  that 
of  June  16, 1863,  were  all  parts  of  the  proceedings  in  one 
cause ;  and  we  may  therefore  resort  to  the  recitals  in  the  last 
mentioned  judgment,  by  the  aid  of  which  alone  we  are 
enabled  to  ascertain  the  subject  matter,  either  ot  the 
judgment  now  complained  of,  or,  of  the  former  judgment 
of  this  court.  From  those  recitals  it  appears  that  the 
judgment  which  was  reversed  by  this  court,  "  without  costs 
and  without  prejudice  to  any  future  application  for  letters 
testamentary,"  was  a  judgment  of  the  Supreme  Court  affirm- 
ing a  decree  of  the  surrogate  of  Saratoga  county,  granting 
to  James  McGregor,  Jr.,  letters  testamentary  upon  the  will 
of  James  McGregor  deceased,  staying  for  thirty  days,  the 
granting  of  like  letters  testamentary  to  Duncan  McGregor, 
on  account  of  objections  filed,  against  granting  such  letters 
giving  costs  to  Duncan  McGregor  and  James  Buell,  for  wit- 
nesses fees  and  expenses  in  the  proceedings  to  prove  said 
will,  and  appointing  appraisers  of  the  goods  of  the  deceased. 
Upon  filing  the  remittitur  from  this  court  containing  such 
reversal,  it  appears  that  the  Supreme  Court  proceeded  in 
accordance  with  the  judgment  of  this  court,  to  reverse  their 
former  judgment,  and  added  a  further  judgment  in  these 
words,  viz. :  "  It  is  further  ordered  that  the  respondents  pay 
to  Duncan  McGregor  his  costs  of  this  appeal  in  this  case, 
adjudged  at  $381.10  ;"  and  they  also  ordered  the  proceedings 
to  be  remitted  to  the  surrogate  of  Saratoga  county,  with 
directions  to  enforce  the  payment  of  the  costs  awarded  to 
Duncan  McGregor,  against  James  Buell  and  James 
McGregor,  Jr.,  and  to  proceed  in  the  matter  of  granting 
letters  testamentary,  and  the  disposition  of  the  costs  which 
had  accrued  in    contesting    the    will    according    to    law. 
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The  8oIe  question  now  presented  is,  whether  this  further 
order,  awarding  costs  against  James  Buell  and  James  Mo- 
Oregor,  Jr.,  can  be  sustained,  that  being  the  subject  of  the 
present  appeal.  It  does  not  distinctly  appear  from  the  judg- 
ment how  these  costs  accrued.  I  assume,  however,  that  they 
were  the  costs  of  the  appeal,  taken  by  Duncan  McGregor  to 
the  Supreme  Court,  from  the  decree  of  the  surrogate,  granting 
letters  testamentary  to  James  McGregor,  Jr.,  and  denying 
them  to  him.  If  those  costs  were  allowed  to  Duncan  Mc- 
Gregor by  the  original  judgment  of  the  Supreme  Cor.rt,  no 
appeal  appearing  by  the  record  to  have  been  taken  against 
him,  from  such  former  judgment,  the  repetition  of  the  allow- 
ance in  the  present  judgment  would  be  unobjectionable. 
Such,  however,  does  not  appear  to  have  been  the  case,  and  I 
understand  the  respondent's  counsel  to  claim  that  the  allow- 
ance was  a  new  or  further  provision,  added  by  the  Supreme 
Court,  to  the  judgment  of  this  court.  If  this  be  the  true 
character  of  the  judgment  appealed  from,  it  cannot  be  sus- 
tained. It  was  not  proper  for  the  Supreme  Court,  on  the 
return  of  the  remittitur,  to  add  any  new  and  independent 
direction  to  the  judgment  of  this  court,  beyond  what  was 
required  to  carry  that  judgment  into  effect. 

I  place  no  particular  reliance  upon  the  words  **  without 
costs,"  because  those  words  would  naturally  apply  only  to 
the  costs  of  the  appeal  to  this  court.  My  judgment  would 
have  been  the  same  if  these  words  had  been  omitted,  for  the 
reason  that  the  Supreme  Court  could  not  add  to  the  judg- 
ment contained  in  the  remittitur  from  this  court,  a  new  or 
further  judgment,  even  for  costs  of  the  appeal  of  that  court. 
If  that  course  were  allowed,  it  would  either  deprive  the  party 
affected  by  such  new  Judgment  of  the  right  of  appeal,  in 
regard  to  it,  or  would  authorize  several  successive  appeals 
from  the  Supreme  Court  to  this  court,  before  the  case  could 
be  remitted  to  the  court  of  original  jurisdiction.  It  has  been 
.  often  held  that  no  appeal  from  the  Supreme  Court  to  this 
court  can  properly  be  brought  until  that  court,  by  its  judg- 
ment, has  finally  disposed  of  the  whole  matter  before  it, 
including  the  right  to  costs  as  well  as  other  rights  of  the 
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parties.  Upon  appeal  from  saoih  judgment,  or  any  part  of  it, 
it  undoubtedly  beoomeB  the  duty  of  this  oourt,  to  affirm, 
reverse  or  modify,  the  whole  judgment,  or  such  part  of  it  as 
may  be  appealed  from,  where  the  appeal  is  only  from  a  part. 
If  the  judgment  of  this  court  fails  to  determine  any  part  of 
the  subject  of  the  appeal,  the  defept  cannot  be  supplied  in  the 
court  below. 

It  is  insisted,  by  the  respondent's  counsel,  that  the  cocsts  of 
the  appeal  to  the  Supreme  Court  are  given,  by  statute,  to 
the  prevailing  party,  and  that,  consequently,  that  court  was 
bound  to  include  them  in  its  judgment.  (3  R.  S.  6th  ed., 
905,  §§  19,  20).  If  the  case  were  within  fiiis  statute,  the 
position  of  the  respondent's  counsel  might,  perhaps,  be 
correct ;  but  the  statute  applies  only  to  appeak  involving  the 
validity  or  proof  of  wills,  and  not  to  cases,  like  the  present, 
which  relates  only  to  the  granting  or  withholding  of  letters 
testamentary  upon  a  will,  the  validity,  or  execution  of  which 
does  not  appear  by  the  present  record  to  have  been  involved 
in  the  appeal.  In  such  cases,  costs  are  granted  or  revised,  in 
the  discretion  of  the  court.  (3  K.  S.,  909,  §  6 ;  Code,  §  471 ; 
22  N.  Y.,  422.) 

To  prevent  a  possible  inference  of  an  intention  to  impute 
to  the  Supreme  Court,  a.  disposition  to  overstep  its  authority, 
or  to  disregard  in  any  respect  the  judgment  of  this  court,  it 
is  proper  to  say  that  no  such  opinion  is  entertained,  or 
intended  to  be  expressed.  On  looking  at  the  opinion 
delivered  in  the  Supreme  Court,  and  at  the  report  of  the 
decision  of  this  court  on  the  former  appeal  (24  N.  Y.,  166), 
it  appears  very  probable  that  other  facts  exist,  not  shown 
by  the  present  record,  which  might  have  justified  the  judg- 
ment of  the  Supreme  Court.  The  transcript  from  the  court 
below  is  obviously  very  defective,  as  it  does  not  conform  to 
the  rules  of  this  court,  or  to  those  of  the  Supreme  Court, 
touching  such  appeals  (Rule  2,  Court  of  Appeals ;  Rule  44, 
Supreme  Court) ;  but  as  neither  party  has  asked  for  any 
amendment  of  it,  or  any  further  return  (Rule  8,  Court  of 
Appeals),,  we  can  only  pronounce  judgment  upon  the  record 
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asjt  ^pearB  before  ub.  .  The  jadgment  of  the  Sapremo  Court, 
«o  far  as  it, is  appealed  from,  should  be  reversed,  but  without 
costs  of  this  appeal  to  either  party. 
Denio,  Ch.  J.,  WsiOHT,  Dayees  and  Emqtt,  JJ.,  concurred. 
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C^\ir*, 


The  provision  of  the  Kevised  Statutes  (3  R.  S.,  15,  §  61)  must  be  construed  as 
abolish ing  all  trusts  in  land  paid  for  by  one  person  where  the  eonvejance  is 
given  to  another,  whether  for  the  benefit  of  the  party  paying  the  money,  or 
for  another,  •exoept  where  the  conveyance  is  so  taken  witliout  the  knowledge 

.  or  assent  of  the  party  wboee  money  is  so  used  —  and  excepting  also  in  favor 
of  creditors. 

Ikqbaham,  J.  Whether  or  not  the  money  was  paid  by  the 
father,  upon  the  condition  that  the  title  to  the  property  was 
to  be  taken  by  the  defendant  in  trust,  to  be  conveyed  to  the 
plainti&  after  the  death  of  the  father,  is  by  no  means  clear 
fi'om  the  evidence.  The  defendant  denies  the  agreement  as 
positively  as  the  witness  Matthews  ajQirms  it.  The  referee 
has. found  that  such  agreement  waa  made,  and  the  only  ques- 
tion for  us  to  decide  is  whether  such  a  trust  by  parol  can  be 
enforced.  I  understand  the  statute  as  applying  to  all  trusts 
of  that  character,  viz. :  Where  the  title  is  taken  by  one  per- 
son and  the  consideration  is  paid  by  another,  whether  the 
trust  is  intended  to  be  for  the  benefit  of  the  person  paying 
the  money  or  of  a  third  person.  The  Slst  section  (3  R.  S,, 
15)  provides  where  a  grant  shall  be  made  to  one  person 
and  the  consideration  therefor  shall  be  paid  by  another,  no 
use  or  trust  shall  result  in  favor  of  the  person  by  whom  such 
paym^it  shall  be  made,  but  the  title  shall  vest  in  the  person 
named  as  the  alienee  in  such  conveyance,  and  the  52d  section 
provides  ibr  the  protection  of  creditors,  where  the  fraudulent 
intent  in  taking  such  conveyance  is  not  disproved. 

The  effect  of  this  statute,  so  far  as  it  relates  to  any  interest 
in  the  person  paying  the  money,  was  fully  examined  in  this 
court  by  Comstook,  J.,  in  Oarfidd  v.  Haymaker  (15  N.  Y., 
475),  in  which  it  was  distinctly  held  that  no  estate,  either 
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legal  or  equitable,  remained  in  the  person  paying  the  money, 
and  that  the  creditor  of  such  person  could  not  by  a  sale 
under  a  judgment  and  execution,  obtain  any  interest  or  estate 
in  the  property  so  conveyed,  but  that  there  was  only  a  pure 
trust  in  favor  of  a  creditor  to  be  enforced  only  in  equity. 

In  Siemcm  v.  Austin  (33  Barb.,  9)  a  diflTerent  construc- 
tion was  put  upon  the  51st  section,  Emott,  J.,  holding  that 
it  did  not  apply  to  cases  where  the  trust  was  not  for  the 
benefit  of  the  person  paying  the  money.  •  That  case  is  now 
before  this  court  for  review,  and  it  appears  that  the  grantee 
voluntarily  carried  out  the  agreement  by  conveying  the 
property  to  the  person  for  whom  it  was  intended.  It  was 
not  necessary,  to  the  decision  of  that  case,  to  inquire  whether 
there  was  any  trust  that  could  be  enforced. 

It  is  urged  that  this  section  does  not  apply  to  a  case  where 
the  estate  is  taken  for  the  benefit  of  a  third  person  other 
than  the  person  paying  the  consideration  money.  There 
might  be  force  in  the  suggestion  if  the  section  only  declared 
there  should  be  no  trust  in  favor  of  such  person,  but  it  goes 
farther,  and  declares  also  that  in  such  cases  the  title  shall 
vest  in  the  person  named  as  the  alienee  in  the  conveyance. 

Had  it  been  intended  to  exclude  from  the  operation  of  this 
section  cases  of  trusts  for  the  benefit  of  third  persons,  there 
would  have  been  no  necessity  for  the  53d  section,  to  protect 
the  case  of  persons,  where  the  alienee,  in  violation  of  some 
trust,  shall  have  purchased  lands  so  conveyed  with  moneys 
belonging  to  another. 

These  provisions  of  the  statute  vest  the  title  to  the  prop- 
erty in  the  alienee.  They  must  be  construed  as  abolishing 
all  trusts  of  land  paid  for  by  one  person  where  the  conveyance 
is  given  to  another,  whether  for  the  benefit  of  the  party  pay- 
ing the  money  or  for  another,  excepting  where  the  conveyance 
is  so  taken  without  the  knowledge  or  assent  of  the  party 
whose  money  is  so  used,  and  excepting  also  the  trust  in  favor 
of  creditors. 

I  concur  in  the  views  expressed  in  the  court  below,  and  do 
not  deem  it  necessary  to  add  anything  further  thereto. 

Judgment  affirmed. 
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John  WKboNj  BespoBdent,  v.  Bobsbt  L.  Tillotboh 

Appellant. 

In  the  treatiea  on  the  part  of  Ogden  and  Fellows  with  the  Seneca  and  also  with 
the  Tuscarora  na^gns  of  Indians,  made  in  the  presence  of  oommissioners  on 
the  part  of  the  state  of  Massachusetts,  and  oommissioners  on  the  part  of  the 
United  Statea,  for  the  purpose,  on  the  part  of  said  Ogden  and  FeUows,  of 
purchasing  from  said  nations  their  respective  pre-emption  right  to  their 
respective  reservations  in  this  state,  the  United  States  assumed  no  obliga- 
tions, and  undertook  the  performance  of  no  duties,  in  respect  to  the  said 
Ogden  and  Fellows,  in  their  purchase  of  said  reservations. 

Neither  of  said  treaties  contained  any  stipulations  or  agreements  of  anything 
to  be  done  or  performed  in  respect  to  said  purchase,  on  the  pah  of  the 
United  States. 

Dayies,  J.  This  action  is  bronght  to  foreclose  a  mortgage 
made  and  executed  by  the  defendant  to  the  plaintiff,  bearing 
date  the  Ist  day  of  March^  1856.  The  execution  of  the 
mortgage  was  admitted,  and  the  defendant  sets  np  yarions 
matters  in  avoidance  of  the  mortgage,  and  to  show  that  there 
IB  nothing  due  upon  it.  It  is  conceded  that  the  mortgage 
was  given  to  the  plaintiff  to  secure  a  debt  due  by  the  defend- 
ant to  the  United  States,  and  that  the  plaintiff  is  a  mere 
naked  trustee.  The  answer  sets  up  that,  in  and  prior  to  the 
year  1838,  there  was  an  association  of  persons,  of  whom  the 
defendant  was  one,  who  were  the  owners  of  the  pre-emption 
title  to  certain  lands  in  the  western' part  of  this  State,  then 
occupied  by  the  Seneca  nation  of  Indians,  and  known  as  the 
Snffalo  Creek  reservation,  the  Tonawanda  reservation, 
the  Cattaraugus  reservation  and  the  Allegany  reservation, 
and  that  association  had  also  the  pre-emption  title  to  another 
reservation,  known  as  the  Tuscarora  reservation,  then  occu- 
pied  by  the  Tuscarora  nation  of  Indians.  That  the  interest 
of  the  defendant  therein  was  one- twentieth;  that  the  legal 
title  to  said  lands  was  in  Thomas  L.  Ogden  and  Joseph 
Fellows,  as  surviving  trustees  for  the  said  shareholders,  sub- 
ject to  the  Indian  right  of  occupancy.  That  on  or  about 
the  15th  January,  1838,  a  treaty  was  made  between  the 
United  States  and  the  said  Seneca  and  Tuscarora  nationa  of 
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Indians,  by  which  the  said  Indians  agreed  to  remove  from 
the  State  of  New  York  to  certain  lands  set  apart  for  them 
by  the  government  of  the  United  States,  in  the  territory 
west  of  the  State  of  Missouri,  in  consideration  of  said  lands 
BO  set  apart  for  them,  and  of  certain  appropriations  to  be 
made  by  the  government  and  applied  nnder  the  direction  of 
the  president.  That  annexed  to  said  treaty,  and  duly  recog- 
nized and  approved  therein,  was  a  deed  of  conveyance, 
bearing  even  date  therewith,  from  the  said  Seneca  nation, 
their  chiefs  and  head  men,  duly  assembled  in  council,  and 
acting  on  behalf  of  said  nation,  to  the  said  Ogden  and 
Fellows,  conveying  to  them  the  said  four  reservations  in  con- 
sideration of  the  sum  of  $200,000.  That  annexed  to  said 
treaty,  and  also  duly  recognized  and  affirmed  therein,  was 
another  deed  of  conveyance  bearing  even  date  with  said 
treaty  between  the  sachems  and  chiefs  of  said  Tuscarora 
Indians,  conveying  to  said  Ogden  and  Fellows,  in  considera- 
tion of  $9,600,  the  said  tract  of  land  known  as  the  Tuscarora 
reservation. 

That  by  the  terms  of  the  treaty  and  of  said  conveyances, 
the  said  Ogden  and  Fellows,  as  trustees  for  said  pre-emption 
owners,  were  entitled  to  the  immediate  possession  of  the  said 
several  tracts  of  land.  That  said  treaty  was  duly  ratified 
by  the  senate  of  the  United  States,  and  duly  approved  and 
proclaimed  by  the  president  on  the  4th  of  April,  1840. 
That  said  treaty  contained  no  provision  as  to  the  mode  or 
manner  in  which  the  removal  of  the  Indians,  or  the  surren- 
der of  said  reservation  should  take  place.  The  answer 
further  states,  that  pilor  to  the  year  1840,  the  United  States 
had  commenced  an  action,  against  the  defendant,  as  surety 
on  a  bond  for  Samuel  L.  Gouvemeur,  then  Jate  postmaster 
of  the  city  of  New  York ;  that  a  trial  was  had  in  the  action' 
which  resulted  in  a  verdict  for  defendant.  That  Mr.  Butler, 
then  United  States  district  attorney,  threatened  an  appeal^ 
and  that  as  a  compromise  of  any  claim  which  the  United 
States  had  against  the  defendant  upon  said  lands,  as  well  as 
to  settle  the  matter  in  controversy,  the  defendant  agreed  to 
execute  to  said  Butler,  for  the  benefit  of  the  United  States, 
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a  mortgage  upon  his  individual  interest,  in  the  land  in 
said  Indian  reservations.  That  said  mortgage  was  dated  July 
18, 1840,  and  was  given  to  secure  the  payment  of  a  bond 
bearing  even  date  therewith,  conditioned  to  pay  the  sum  of 
$10,207.80,  with  interest,  at  the  rate  of  seven  per  cent,  and 
the  defendant  avers  in  his  answer,  that  said  mortgage  was  exe- 
cuted upon  the  express  understanding  and  assumption,  on  his 
part,  that  the  mortgage  debt  thereby  secured  should  be  paid 
fix>m  the  proceeds  of  the  lands  thereby  assigned  and  released 
imder  said  treaty,  and  that  the  government  of  the  United 
States,  would  in  good  faith  execute  the  provisions  of  the  said 
treaty,  and  give  the  pre-emption  owners  of  the  said  reserva- 
tion lands  possession  thereof. 

That  said  bond  and  mortgage  was  taken  by  said  Butler,  as, 
trustee  for  the  United  States,  and  that  he  paid  nothing  on 
account  thereof  and  had  no  personal  interest  therein.  He 
avers  that  said  treaty  was  not  executed  by  the  government 
of  the  United  States,  that  said  Indians  refused  to  give  pos- 
session of  the  lands  ceded  by  them  under  said  treaty  and 
released  and  conveyed  by  said  deeds,  and  that  said  govern- 
ment, although  requested  to  carry  into  effect  the  provisions 
of  said  treaty,  refused  so  to  do.  That  in  1841  Ogden,  as  gen- 
eral trustee,  with  the  view  of  obtaining  possession  of  said 
lands,  applied  to  John  Bell,  Esq.,  then  secretary  of  war,  for 
an .  execution  of  said  treaty,  stating  to  him  that  said  pre- 
emption owners  were  prepared  to  pay  the  consideration 
money  for  said  lands,  provided  a  surrender  of  said  lands  by 
the  Indians  should  be  made.  That  said  Bell  replied  that  the 
government  would  do  nothing,  and  that  said  owners  must  get 
possession  of  said  lands  through  the  instrumentality  of  the 
courts.  That  subsequently  another  application  was  made  to 
Jc^n  C.  Spencer,  Esq.,  then  secretary  of  war,  who  also 
declined  executing  said  treaty,  and  giving  possession  to  said 
pre-emption  owners  of  said  lands,  unless  they  would  consent 
to  re-convey  said  Cattaraugus  and  Allegany  reservations.  That 
in  consequence  of  the  reftisal  of  said  Indians  to  surrender 
possession  of  said  lands,  and  the  refusal  of  the  government  of  the 
United  States  to  execute  said  treaty,  the  said  pre-emption  own* 
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ers  did  not  receive  poBsession  under  the  same  of  any  part  of  said 
lands.  That  on  the  20th  of  May,  1842,  a  new  treaty  was  made 
by  and  between  the  government  of  the  United  States  and  the 
Seneca  nation,  which,  after  referring  to  the  treaty  of  1838, 
and  the  deed  of  conveyance  to  Ogden  and  Fellows,  and  to 
the  differences  which  had  arisen  between  the  parties,  declared 
in  the  first  article,  that  Ogden  and  Fellows,  in  /x>n8ideration 
of  the  releases  and  agreements  mentioned,  stipulated  that 
the  Seneca  nation  might  continue  in  the  enjoyment  of  the 
Cattaraugus  and  Allegany  reservations,  the  same  as  before 
the  conveyance,  and  in  the  second  article,  the  Seneca  nation 
agreed  to  release  and  confirm  to  Ogden  and  Fellows,  the  two 
remaining  reservations,  the  Buffalo  Creek  and  the  Tonawanda. 
The  third  article  provides  for  reducing  the  amount  of  the 
purchase  so  as  to  correspond  with  the  relative  value  of 
the  two  reservations  released  to  the  value  of  the  former 
fixed  in  the  treaty  of  1838.  The  fourth  article  provides  for 
the  appraisal  of  the  lands  and  in  the  two  reservations  then  con- 
firmed to  Ogden  and  Fellows,  and  to  report  the  proceedings 
to  the  secretary  of  war  and  to  Ogden  and  Fellows,  one 
appraiser  to  be  appointed  by  each.  The  fifth  article  provides 
that  the  possession  of  the  two  tracts  then  confirmed  should 
be  surrendered  up  to  Ogden  and  Fellows,  as  foUows:  The 
unimproved  lands,  within  one  month  after  the  report  of  the 
appraisers  should  be  filed  with  the  secretary  of  war,  and  the 
improved  lands  within  two  years  after  the  filing  of  said  report, 
provided  that  the  amount  of  the  value  of  said  improvements 
should  be>paid  at  the  time  of  such  surrender  to  the  president 
of  the  United  States,  and  the  consideration  of  said  release 
and  conveyance  of  said  lands  should,  at  the  time  of  the 
surrender  thereof,  be  paid  or  secured  to  the  satisfaction 
of  the  secretary  of  war.  The  seventh  article  provides  that 
the  modifications  in  the  treaty  of  1842,  should  be  a  substitute 
for  that  of  1838  and  to  that  extent  should  be  deemed  to  repeal 
it.  That  said  treaty  contained  no  provision  as  to  the  mode 
or  manner  of  the  removal  of  said  Indians,  or  the  surrender  of 
the  reservations.  That  said  treaty  was  duly  ratified  by  the 
senate  of  the  United  States,  and  approved  and  proclaimed  by 
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the  president  on  the  26th  day  of  Angust,  1842.  The  defend- 
ant fhrther  alleged  that  in  consequence  of  the  refusal  of  the 
government  of  the  United  States  to  execute  the  treaty  of 
1838,  the  pre-emption  owners  were  obliged  to  submit  to  the 
propositions  contained  in  the  treaty  of  1842,  and  that  in  con- 
sequence thereof,  they  lost  the  right  to  the  possession  of  the 
Cattaraugus  'and  *Allegany  reservations,  which  had  been 
conveyed  to  them  by  the  deed  of  1838,  and  the  possession  of 
which  was  fally  guaranteed  to  them  by  the  government 
of  the  United  States  by  the  treaty  of  1838.  That  under  the 
provisions  of  the  treaty  of  1842  the  award  of  the  appraisers, 
therein  provided  for,  was  filed  in  the  war  department  on  the 
first  day  of  April,  1844,  and  the  amount  awarded  to  be  paid 
by  said  pre-emption  owners  was  paid  to  the  secretary  of  war 
for  the  benefit  of  said  Indians  in  the  year  1844,  and  the 
defendant  paid  his  proportion,  amounting  to  the  sum  of 
$6,688.04.  The  defendant  avers  that  the  treaty  of  1842  has 
not  been  executed  by  the  government  of  the  United  States ; 
that  said  pre-emption  owners  have  applied  to  the  government 
to  execute  the  treaty  and  to  remove  said  Indians  from  said 
lands,  and  to  give  said  pre-emption  owners  possession  thereof, 
but  that  said  government  has  refused  so  to  do ;  that  said 
Seneca  nation  have  refused  to  surrender  the  possession  of  the 
Tonawanda  reservation,  but  still  retain  possession  of  the  same. 
That  in  the  years  1844, 1846  and  1846,  the  said  owners, 
without  any  aid  from  the  government  of  the  United  States, 
obtained  by  degrees  the  surrender  of  the  lands  in  the  Buffalo 
reservation,  and  the  same  was  not  finally  made  until  the 
year  1846.  That  such  possession  was  obtained  at  a  large 
expense,  and  the  delay  in  acquiring  the  same,  subjected  the 
defendant  and  the  other  owners  to  large  expense  and  great 
pecuniary  loss.  That  the  proportion  of  the  value  of  the 
Tonawanda  reservation  greatly  exceeded  in  value  that  of  the 
Buffalo  Creek,  owing  to  the  superior  value  of  the  lands. 
That  the  mortgage,  given  to  said  Butler,  was  subject  to 
prior  liens  upon  the  interest  of  said  defendant  in  said  lands. 
That  all  the  lands,  belonging  to  the  share  of  this  defendant, 
in  the  Buffitlo  Creek  reservation,  have  been  sold  by  the  trua- 
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tees,  and  that  the  proceeds  of  snch  sales  have  been  applied  tp 
tlje  payment  of  said  prior  liens,  with  the  exception  of  the 
amount  paid  on  said  mortgage  to  said  Batler,  and  that  the 
defendant  had  received  nothing  therefrom  over  and  above 
such  payments.  The  defendant  then  sets  forth  a  payment, 
in  March  1845,  of  $7,000,  on  account  of  said  bond  and  mort- 
gage^in  February,  1846,  a  like  payment  of  $2,000,  and,  in 
Juiy,  1847,  a  further  and  like  payment  of  $1,000.  That  said 
mortgage  to  said  Butler,  being  a  lien  on  the  interest  of  said 
defendant,  in  the  lands  of  Buffalo  reservation,  and  it  being 
necessary,  on  the  sale  of  said  lands,  to  make  a  clear  and  free 
title  thereto,  an  arrangement  was  made  between  the  defendant 
and  the  United  States,  by  which  the  latter  agreed  to  cancel 
the  mortgage  to  said  Butler,  upon  the  defendant  executing 
and  delivering  the  mortgage,  mentioned  in  the  complaint  in 
this  action,  as,  and  for  the  balance  due  on  said  mortgage 
to  said  Butler,  and  which  was  ascertained  to  be  on  the  first 
day  of  March,  1856,  the  date  of  said  bond  and  mortgage,  the 
sum  of  $7,446.04,  and  that  on  the  third  of  September,  1856, 
the  defendant  paid,  on  account  thereof,  the  sum  of  $1,175. 
The  answer  alleges  that  as  the  defendant  has  paid,  on  account 
of  said  indebtedness,  the  sum  of  $11,175,  a  sum  greater  than 
the  original  principal  named  in  said  mortgage  to  said  Butler, 
he  has  paid  the  whole  principal  of  said  debt,  and  that  the 
sum  now  claimed  as  due  on  said  mortgage  is  for  interest 
thereon. 

The  defendant  alleges  that  said  pre-emption  owners  had  no 
means  of  enforcing  the  provisions  of  said  treaties ;  that  they 
could  not  obtain  the  possession  of  said  lands  by  legal  pro- 
ceedings in  the  courts ;  that  the  United  States  government, 
by  becoming  parties  to  said  treaties,  guaranteed  to  said  pre- 
emption owners  the  possession  of  said  lands  so  conveyed  by 
said  Indians,  and  that  the  omission  to  give  such  possession 
by  the  government  was  a  fraud  upon  the  rights  of  this  de- 
fendant. That  in  consequence  of  the  making  of  said  treaties, 
and  of  the  undertaking  of  the  government  to  enforce  the 
execution  thereof,  the  said  pre-emption  owners  have  paid 
large  sums  of  money  for  the  consideration  of  said  lands,  and 
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have  lost  the  interest  on  the  same ;  that  the  sum  paid  to  the 
government,  in  1844,  on  account  of  said  Tonawanda  reser- 
vation has  remained  in  the  hands  of  the  govenmient  ever 
since,  and  it  has  deprived  the  defendant  of  the  use  and  enjoj 
ment  thereof.  The  defendant  alleges  that  by  the  refusal  of 
the  government  to  execute  said  treaty  of  1838  he  had  sus- 
tained a  loss  for  interest  alone,  upon  his  proportion  of  the 
lands  of  the  Buffalo  Creek  and  Tonawanda  reservations  of 
not  less  than  ten  thousand  dollars.  That  in  consequence 
of  the  said  pre-emption  owners  being  compelled  to  submit  to 
the  provisions  of  the  treaty  of  1842,  and  thereby  losing  the 
possession^  of  said  Buffalo  Creek  and  Tonawanda  reserva- 
tions, this  defendant  has  sustained  a  loss  in  all  of  not  less 
than  $30,000.  Thus  the  government,  by  wrongfully  and 
fraudulently  omitting  and  refusing  to  perform  the  duty 
which  they  were  legally  bound  to  perform,  in  giving  to  the 
said  pre-emption  owners  the  possession  of  said  lands,  have 
deprived  the  defendant  of  the  means  of  paying  the  interest 
of  said  mortgage  debt  from  the  lands  specifically  assigned  for 
the  payment  of  the  same,  and  that  as  a  matter  of  equity,  and 
inasmuch  as  the  original  mortgage  debt  has  been  fully  paid, 
the  defendant  claims  that  he  should  not  be  compelled  to  pay 
interest  upon  said  debt,  said  interest  having  accumulated 
solely  in  consequence  of  the  neglect  and  refusal  of  said  gov- 
ernment to  execute  said  treaties,  which  neglect  and  refusal, 
it  is  alleged,  were  a  fraud  upon  the  rights  of  the  defendant. 
The  defendant  claims  and  insists  that  the  sum  of  money 
paid  by  him  to  obtain  possession  of  the  lands  of  the  Buffalf 
Creek  reservation,  and  the  interest  upon  his  proportion  of 
the  purchase  and  improvement  moneys  of  the  Tonawanda 
reservation,  deposited  with  the  secretary  of  war  in  1844, 
should  be  allowed  to  him  as  a  credit  upon  the  sum  claimed 
to  be  due  on  said  mortgage ;  and  he  insists  that  said  mort- 
gage debt  should  be  adjudged  to  be  ftilly  paid,  and  that  said 
bond  and  mortgage  should  be  given  up  and  canceled.  By 
stipulation  between  the  parties  it  was  agreed,  in  order  to 
save  a  reference  to  compute  the  amount  due  upon  said  bond 
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and  mortgage^  that  the  apparent  amount  due  thereon  on  the 
16th  of  December,  1858,  was  $7,581.87. 

The  judge  at  Special  Term  gave  judgment  for  the  plaintiff, 
on  account  of  the  frivolousness  of  the  answer,  and  ordered  and 
directed,  that  a  foreclosure  and  sale  of  the  mortgaged  premises 
should  take  place,  to  satisfy  the  amount  agreed  to  be  due 
thereon,  and  which  judgment  was  affirmed  at  the  general 
term  of  the  second  district,  and  the  defendant  now  appeals 
to  this  court. 

The  matters  stated  in  this  answer  are  not  set  up  as  a  counter* 
claim  on  the  part  of  the  defendant.  They  do  not  fall  within 
the  provisions  of  section  150  of  the  Code.  They  do  not  arise 
out  of  contract,  or  from  any  transaction  set  forth  in  the  com* 
plaint  on  the  Ibundation  of  the  plaintiff's  claim,  connected 
with  the  subject  of  the  action. 

The  subject  of  the  action  is  the  collection  of  a  debt,  admit- 
ted by  the  defendant,  at  the  time  of  the  execution  of  the  bond 
and  mortgage,  to  be  due  by  him,  to  the  United  States  and  to 
secure  which,  this  mortgage  was  given.  That  debt  was  orig- 
inally secured  by  a  mortgage  upon  other  lands.  In  1840, 
the  defendant  admitted  his  liability  to  the  United  States,  ta 
pay  the  sum  mentioned  in  his  bond  and  mortgage  to  Mr. 
Butler.  It  is  of  no  moment,  whether  such  indebtedness  arose 
upon  his  liability  as  surety  upon  a  bond  or  otherwise.  It 
was  a  conceded  indebtedness,  and  its  justice  has  been  admit- 
ted by  the  subsequent  payments.  In  1840,  when  the  first 
mortgage  had  been  given,  the  Indians  had  not  removed  from 
the  reservation  as  the  defendant  now  contends  they  should 
have  done,  in  conformity  with  the  treaty  of  1838,  and  if  there 
was  any  neglect  of  duty  on  the  part  of  the  United  States,  it 
had  occurred  at  that  time.  Yet  the  defendant,  setting  up  no 
such  claim  in  discharge  of  his  indebtedness  to  the  United 
States  government,  gave  a  mortgage  on  his  interest  in  the 
lands  of  the  five  reservations,  to  secure  the  whole  amount  of 
such  indebtedness,  and  such  mortgage  remained  a  lien  upon 
his  interest  in  the  lands  of  the  said  five  reservations,  until  the 
United  States,  upon  the  application  of  the  defendant,  in  1856, 
released  such  lien,  and  canceled  said  mortgage,  and  took  the 
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mortgage  now  in  process  of  foreclosure  in  this  action,  npon 
other  lands  of  the  defendant,  for  the  balance  dne  of  said  orig- 
inal debt.  And  it  is  a  significant  fact,  that  at  the  time  this 
new  security  was  given,  all  the  transactions  mentioned  and 
referred  to,  in  the  defendant's  answer  had  happened  and  all 
the  equities  now  interposed  by  him,  if  any,  existed  and  yet 
no  mention  seems  then  to  have  been  made  of  them,  and  no 
claim  set  up  that  the  debt  mentioned  in  the  new  bond  and 
mortgage  was  not  due.  The  giving  of  that  bond  and  mort- 
gage, was  an  act  entirely  inconsistent  with  the  all^ation  now 
made,  that  at  that  time  there  was  nothing  due  to  the  United 
States  by  the  defendant.  No  cause  of  action  is  set  up  by 
this  answer,  against  the  United  States,  and  the  equities 
claimed  by  the  defendant  will  next  be  considered,  as  well  as 
the  affirmative  relief  asked  for,  namely,  that  the  mortgage 
debt  be  adjudged  to  be  fully  paid,  and  that  the  bond  and 
mortgage  should  be  given  up  and  canceled. 

The  gravamen  of  the  defendant's  answer  is,  that  the  United 
States  was  bound  by  the  terms  of  the  treaty  of  1888,  to 
remove  the  Indians  from  the  five  reservations  then  conveyed 
to  Ogden  and  Fellows,  and  that  in  consequence,  of  such 
n^lect  and  refusal  the  defendant  had  sustained  damages 
greater  than  the  balance  due  upon  said  original  bond  and 
mortgage.  The  duty  of  the  United  States  thus  to  remove 
the  Indians  is  stated  in  various  forms  in  the  answer.  In  one 
place  it  is  alleged,  that  by  the  terms  of  the  treaty  of  1838, 
and  by  the  conveyances  to  Ogden  and  Fellows,  they  were 
entitled  to  the  immediate  possession  of  said  lands.  Again, 
that  the  possession  of  said  land  to  the  defendant  and  his  ten 
owners  was  fiilly  guaranteed  by  the  United  States  by  the 
treaty  of  1838.  Again,  it  is  alleged,  that  the  United  States, 
by  becoming  parties  to  the  treaties  of  1838  and  1842,  guaran- 
teed to  the  said  pre-emption  owners  the  possession  of  said 
lands ;  and  again,  that  in  consequence  of  the  undertaking  of 
the  government  to  enforce  said  treaties,  and  its  neglect  and 
refusal  so  to  do,  the  defendant  had  lost  the  interest  on  the 
moneys  paid  to  the  government,  and  the  large  sums  paid  to 
obtain  the  possession  of  said  lands.    These  are  the  various 
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forms  in  which  the  defendant  Btates  the  duty,  obligation, 
agreement  or  guaranty  of  the  United  States,  the  failure 
to  perform  which,  creates  the  equitable  defense  contended 
for.  There  is  no  pretense  that  any  such  duty  is  recognized 
or  referred  to  in  either  of  the  bonds  and  mortgages 
executed  by  the  defendant  to  the  agents  of  the  United 
States,  or  that  any  agreement  or  understanding  was  ever 
had  or  existed  between  the  defendant  and  the  United  States, 
or  any  of  its  officers  or  agents,  that  any  anch  duty  existed, 
or  that  the  United!  States  would  undertake  its  performance. 
The  nearest  approach  to  this  is  the  allegation  in  the  answer 
that  the  mortgage  to  Butler  was  executed  upon  the  express 
understanding  and  assumption  on  his  part  that  .the  govern- 
ment of  the  United  States  would  in  good  faith  execute  the 
provisions  of  the  treaty  of  1838,  and  give  to  the  pre^mp- 
tion  owners  the  possession  of  the  said  reservation  lands. 
This  allegation  falls  far  short  of  any  understanding  or  agree- 
ment  on  the  part  of  the  United  States  to  do  the  things  speci- 
fied, made  or  entered  into  at  the  time  of  the  execution  of  the 
mortgage. 

The  word  "  express "  as  here  used  might  seem  to  imply 
that  an  expression  had  been  given  to  some  understanding  on 
the  part  of  both  parties  at  the  time,  but  the  other  words  used, 
negative  any  such  inference.  It  was  an  understanding  or 
assumption  on  tlie  part  of  the  defendant,  not  only  that  the 
United  States  would  execute  the  treaty  of  1838,  and  put  the 
owners  oi^  the  lands  conveyed  by  the  Indians  into  the  possession 
thereof.  The  form  of  the  allegation  is  evidently  intended 
to  convey  the  idea,  that  the  United  States  were  bound  by  the 
terms  of  the  treaty  of  1838,  to  put  the  defendant  and  his 
*  associates  into  the  possession  of  tlie  Indian  lands.  The  same 
idea,  as  has  been  observed,  is  presented  in  different  language 
several  times,  in  the  answer,  and  in  one  instance  as  tliough 
the  United  States  by  that  treaty  fully  guaranteed  such 
possession  to  them.  The  political  and  judicial  history  of 
the  country,  and  the  statutes  of  the  State  of  New  York  and 
Massachusetts  show,  that  at  an  early  day  a  dispute  had  arisen 
between  the  two  States,  in  respect  to  the  title  to  a  large  tract 
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of  land  within  the  territorial  limits  of  the  State  of  New 
York,  of  which  the  Indian  reservation  mentioned  and 
referred  to  in  the  defendant's  answer  formed  a  part.  In 
1786  the  dispute  was  amicably  settled  by  a  cession  from 
Massachusetts  to  New  York  of  the  sovereignty  and  jurisdic- 
tion over  the  tract  then  occupied  by  the  nations  of  Indians 
mentioned,  and  by  a  cession  from  New  .York  to  Massachu- 
setts of  the  right  of  pre-emptipn  to  the  soil  from  the  Indians. 
The  lands  were  then  in  the  independent  occupancy  of  the 
Seneca  nation  and  the  Tuscarora  nation,  and  owned  by 
them,  and  Massachusetts  acquired  by  the  cession  the  exclu- 
sive right  of  purchasing  their  title  to  said  lands  whenever 
they  became  disposed  to  sell  the  same.  This  right  became 
vested  in  the  said  Ogden  and  Fellows  by  proper  conveyances 
from  the  State  of  Massachusetts.  By  the  constitution  of 
the  United  States  the  power  to  regulate  commerce  with  the 
Indian  tribes,  was  yested  in  congress,  and  by  virtue  of  that 
power,  congress  has  passed  various  laws  regulating  inter- 
course with  the  Indian  tribes.  Negotiations  with  them, 
must  be  had  by  and  with  the  assent  and  under  the  authority 
of  the  United  States.  They  are  treated  as  a  qium  nation 
possessing  none  of  the  attributes  of  an  independent  people, 
and  are  to  be  dealt  with  accordingly. 

The  Indian  tribes  are  in  a  Btate  of  pupilage  toward  the 
United  States  government,  and  hold  the  relation  to  it  which 
a  ward  owes  to  Iris  guardian.  {Fellowa  v.  Blacksmith^  19 
How.  U.  S.,  366.)  In  1838  Ogden  and  Fellows  being  desir- 
ous of  purchasing  the  pre-emption  right  of  the  Seneca  nation 
to  the  four  mortgaged  reservations,  and  from  the  Tuscaroras 
the  reservation  owned  by  them,  procured  the  appointment  of 
commissioners  on  the  part  of  the  State  of  Massachusets,  and 
on  the  part  of  the  United  States,  to  hold  a  treaty  with  said 
nations,  atid  which  was  held  on  the  15th  of  January,  1838, 
and  which  treaty  was  approved  of,  and  proclaimed  by  the 
president  of  the  United  States  the  4th  day  of  April,  1840. 
By  the  terms  of  this  treaty  these  commissoners  being  present, 
the  chiefs  of  the  Seneca  nation  agreed  to  sell,  and  Ogden 
and  Fellows  agreed  to  purchase,  the  title  of  the  nation  to 
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said  four  reservationB,  and  a  deed  therefor,  having  been  first 
read  and  explained  to  said  Indians,  was  made  and  executed 
by  them,  bearing  date  January  15th,  1838,  whereby,  for  the 
consideration  of  $202,000  therein  expressed,  to  them  in  hand 
paid,  they  granted,  bargained,  sold,  released  and  confirmed 
unto  said  Ogden  and  Fellows,  and  to  their  heirs  and  assigns, 
the  said  fom*  reservations,  to  have  and  to  hold  the  same,  to 
them,  their  heii*s  and  assigns  ^forever,  as  joint  tenants  and 
not  as  tenants  in  common,  and  the  commissioner  on  the  part 
of  the  State  of  Massachusetts,  and  the  commissioner  on  the 
part  of  the  United  States,  certified  and  declared  at  the  foot 
thereof  that  they  respectively  approved  of  the  same.  A 
similar  treaty  in  all  respects,  containing  a  similar  deed  from 
the  Tuscarora  nation  to  Ogden  and  Fellows,  for  their  reser- 
vation, was  made  and-  concluded  at  the  same  time,  and 
certified  and  approved  by  the  said  commissioners  in  the 
same  manner.  Neither  of  these  treaties  contained  any  stip- 
Illations  or  agreements  of  anything  to  be  done  or  performed 
on  the  part  of  the  United  States.  All  that  was  done  on  the 
part  of  the  agent  of  the  United  States,  was  to  certify  and 
declare  that  the  said  deed  then  executed  in  his  presence, 
being  fairly  and  perfectly  imderstood  by  the  said  Indians, 
and  that  he  approved  of  the  same. 

There  is  not  a  word  in  either  of  these  treaties  in  reference 
to  the  possession  of  said  reservations,  or  anything  implying 
that  the  United  States  was  to  deliver  the  same  to  the  grantees 
named  in  the  conveyances  recited  therein,  or  assumed  any 
obligations  or  duties  in  relation  thereto.  These  were  the 
only  treaties  made  at  that  time  to  which  Ogden  and  Fellows 
could  in  any  sense  be  deemed  parties,  or  had  any  right  or 
pretense  to  assert  any  interest  in  the  fulfillment  of.  At 
the  same  time,  to  wit,  on  the  15th  January,  1838,  a  treaty 
was  made  between  the  United  States  and  several  tribes  of 
KewTork  Indians,  including  the  said  Seneca  and  Tuscarora 
nations,  and  which  was  amended  by  the  Senate  of  the  United 
States  on  the  11th  June,  1838,  concerning  the  removal  of 
said  tribes  to  certain  lands  west  of  the  State  of  Missouri, 
and  lands  owned  by  tliem  in  the  western  States.    Article  10 
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of  said  treaty  related  exclusively  to  said  Seneca  nation.  By 
tins  article  the  Baid  Seneca  nation  agreed  with  the  United 
Stat^  to  remove  to  their  new  home  in  the  west  within  five 
years,  and  to  continue  to  reside  there.  The  said  article  then 
recites  that  at  the  time  of  making  said  treaty,  Ogden  and 
Fellows  had  pnrchased  from  the  Seneca  nation  the  right  and 
title  of  said  nation  to  certain  lands  in  the  deed  of  convey- 
ance annexed  to  the  treaty  mentioned,  for  the  price  of 
$202,000 ;  the  treaty  then  declares  that  the  nation  agreed 
that  said  sum  should  be  paid  to  the  United  States,  which 
agreed  to  receive  the  sum,  to  be  disposed  of  as  follows :  The 
sum  of  $100,000  to  be  invested  insafe  stocks,  and  the  increase 
thereof  was  to  be  paid  to  said  Indians  annually  at  their  new 
homes,  and  the  sum  of  $102,000  was  to  be  paid  to  the  owners 
of  the  improvements  on  said  lands,  according  to  an  apprais- 
ment  to  be  made,  on  said  Indians  severally  relinquishing 
their  respective  possessions  to  said  Ogden  and  Fellows. 
Article  14  of  said  treaty  related  to  the  Tuscavora  nation,  and 
by  it  said  nation  agreed  to  accept  the  country  set  •  apart  for 
them  in  the  Indian  Territory  and  to  remove  there  within  five 
years  and  continue  to  reside  there.  It  is  recited  that  at  the 
making  of  that  treaty,  Ogden  and  Fellows  had  purchased  all 
the  right,  title  and  claim  of  said  nation  in  and  to  the  lands 
mentioned  in  the  deed  annexed.  That  the  consideration  of 
said  lands  had  been  secured  by  said  Ogden  and  Fellows 
to  their  satisfaction,  therefore  the  United  States  assented  to 
said  sale  and  conveyance  and  sanctioned  the  same. 

It  is  difficult  to  perceive  from  these  references'  to  the 
provisions  of  these  treaties — and  they  are  all,  which  relate  to 
said  nation  of  Indians,  or  the  lands  sold  and  conveyed  by 
them  to  said  Ogden  and  Fellows  —  any  grounds  for  the 
claims  and  equities  set  up  by  the  defendant  in  his  answer 
against  the  United  States.  It  is  very  clear  that  the  United 
States  made  no  agreement  whatever  with  Ogden  and  Fel- 
lows, or  with  the  defendant,  or  tjiat  by  reason  of  anything 
contained  in  those  treaties  that  government  owed  to 
them,  or  either  of  .them,  any  duty  whatever.  If  there  has 
been  any  breach  of  duty,  or  violation  of  contract  on  the  part 
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of  the  United  States,  it  has  been  with  these  tribes  of  Indians, 
and  not  with  Ogden  and  FeUows,  or  with  their  associates. 
A  reference  to  the  circumstances  under  which  the  treaty  of 
1842  was  n^otiated,  and  to  its  provisions,  will  furnish  as 
little  color  for  the  claims  set  up  by  the  defendant.  This 
treaty  is  between  the  United  States  of  America  and  the 
Seneca  nation  of  Indians,  and  was  made  on  the  20th  day  of 
May,  1842,  and  approved  and  proclaimed  by  the  president 
•on  the  26th  day  of  August,  1842.  It  recites  the  making  of 
the  treaty  of  1838,  proclaimed  to  have  been  duly  ratified  on 
the  4th  of  April,  1840,  and  that  on  the  date  of  that  treaty, 
May  20, 1842,  an  indenture- had  been  made  and  executed  by 
and  between  the  Seneca  nation  and  said  Ogden  and  Fellows, 
in  the  presence  of  and  with  the  approbation  of  a  commis- 
sioner on  the  part  of  the  United  States,  and  in  the  presence 
of  and  with  the  approbation*  of  a  commissioner  on  the  part  of 
the  State  of  Massachusetts;  which  indenture  is  set  forth 
in  Aill,  and  recites  the  indenture  between  the  same  parties 
of  January  15, 1838 ;  and  that  divers  questions  had  arisen 
between  the  chiefs  of  said  nation  and  said  Ogden  and  Fel- 
lows ;  and  that  the  provisions  contained  in  said  indenture 
remain  unexecuted;  and  that  said  parties  have  mutually 
agreed  to  settle,  compromise,  and  finally  terminate  all  such 
questions  and  differences  on  the  terms  and  conditions  therein 
specified ;  among  which  are,  that  the  said  nation,  notwith- 
standing the  indenture  of  January  15, 1838,  might  continue 
in  the  occupation  and  enjoyment  of  the  whole  of  said  two 
reservations,  the  Cattaraugus  and  the  Allegany,  with  the. 
same  right  and  title  in  all  things  which  they  had  imme- 
diately preceding  its  execution.  In  consideration  whereof 
and  of  the  agreements  therein  contained,  the  said  nation 
released  and  confirmed  unto  said  Ogden  and  Fellows  the 
said  Buffalo  and  Tonawanda  reservations.  The  indenture 
contained  other,provisions  not  necessary  particularly  to  men- 
tion, except  those  of  article  fifth,  which  were,  that  the  pos- 
session of  the  two  reservations  thereby  confirmed  to  Ogden 
and  Fellows,  were  to  be  surrendered  an4  delivered  up  to 
them,  as  follows :  the  unimproved  lands  within  one  month 
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after  the  filing  of  the  report  of  arbitrators,  as  proyided  for 
therein,  and  the  improved  lands  within  two  years  after  the 
said  report  shonld  have  been  filed.  The  seventh  article  pri» 
vided,  that  that  indenture  should  be  in  lieu  of  and  as  a  sub- 
stitute for  that  of  January  15, 1838. 

The  United  States,  taking  into  consideration  the  premises, 
stipulated  and  agreed  with  the  said  Seneca  nation :  1.  That 
the  United  States  consented  to  the  several  articles  and  stipu- 
lations contained  in  said  indenture  between  said  nation  and 
•said  Ogden  and  Fellows;  2.  The  United  States  further 
consented  and  agreed,  that  any  number  of  said  nation  w^ho 
should  remove  from  the  State  of  New  York,  under  the  pro- 
visions of  the  treaty  of  April  4, 1840,  should  be  entitled,  in 
proportion  to  their  relative  numbers,  to  all  the  benefits  of 
said  treaty;  3.  The  United  States  further  consented  and 
agreed,  that  the  10th  article  of  said  last  mentioned  treaty 
should  be  deemed  to  be  modified  in  conformity  with  the 
provisions  of  said  indenture  of  May  20th,  1842,  so  far  as 
that  the  United  States  would  receive  and  pay  the  sum  stipu- 
lated to  be  paid  as  the  consideration  money  of  the  improve- 
ments therein  specified,  and  would  receive,  hold  and  apply 
the  sum  to  be  paid,  and  the  securities  to  be  given  for  the 
lands  therein  mentioned,  as  provided  for  in  such  indenture. 

These  are  all  the  stipulations,  agreements  or  undertakings 
contained  in  said  treaty,  on  the  part  of  the  United  States, 
or  affecting  that  government.  It  is  seen  that  they  are  made 
only  with  the  Indians,  and  that  they  are  the  only  parties 
thereto.  The  provisions  fall  far  short  of  establishing  the 
propositions  contained  in  the  defendant's  answer,  in  refer- 
ence  to  the  duty  of  the  United  States  to  remove  said  Indians, 
to  give  J;he  possession  of  their  lands  to  the  defendant  and  his 
associates,  or  that  thereby  the  United  States  guaranteed 
such  possession  to  the  defendant.  As  these  treaties  are  referred 
to  and  made  part  of  the  defendant's*  answer,  as  the  foun- 
dation of  his  claim  agaiz\3t  the  United  States,  they  have 
received  a  careful  examination  and  dissection  for  the  purpose 
of  ascertaining  what  duties  or  obligations  arise  therefrom,  on 
the  part  of  the  United  States,  to  the  defendant.    It  is  diffi- 
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calt  to  perceive  what  obligations  the  United  States  incurred 
by  these  treaties,  for  the  violation  of  which  the  defendant 
h$A  any  claim  for  damages.  As  well  might  that  claim  be 
interposed  by  any  other  citizen  of  the  United  States,  and 
as  well  might  any  other  debtor  to  that  government,  claim 
that  his  debt  was  discharged,  and  satisfied  by  the  failure  of 
the  United  States  to  fulfill  its  treaty  stipulations  with  the 
Indians.  The  United  States,  .therefore,  ossumed  no  duty  to 
the  defendant,  in  reference  to  the  removal  of  the  Indians 
trom  their  lands,  conveyed  to  Ogden  and  Fellows,  or  to  put  * 
the  defendant  or  his  associates  into  the  possession  thereof, 
and  consequently  no  claim  for  damages  can  exist  on  the  part 
of  the  defendant  against  the  United  States,  for  the  omission 
to  discharge  a  duty  or  obligation  which  never  had  an 
existence. 

It  is  further  alleged  that  the  defendant  and  his  associates 
were  greatly  damaged  by  reason  of  their  being  compelled  to 
accede  to  the  terms  of  the  treaty  of  1842.  That  treaty  was 
made  by  the  United  States  with  the  Seneca  nation,  and  when 
duly  ratified  and  proclaimed,  became  the  supreme  law  of  the 
land,  binding  upon  the  defendant  and  all  other  citizens. 
But  it  is  manifest  that  it  is  not  the  terms  of  the  treaty 
of  1842,  that  the  defendant  complains,  but  of  the  provisions 
of  the  indenture  made  by  and  between  Ogden  and  Fellows 
and  the  Seneca  nation,  to  which  the  United  States  assented 
by  that  treaty.  The  United  States  were  not  parties  to 
that  indenture,  and  assumed  no  obligation  in  reference 
to  it,  to  the  defendant.  It  was  an  arrangement  between  the 
defendant  and  his  associates  represented  by  Ogden  and  Fel- 
lows, and  the  Indians  and  it  is  to  be  presumed  they  would 
not  have  entered  into  it  if  they  had  not  deemed  it  for  their 
interest  so  to  do.  The  recitals  declare  the  reasons  why  it 
was  made,  that  questions  and  differences  had  arisen  between 
the  Indians  and  Ogden  and  Fellows,  in  relation  to  the  inden- 
ture of  January  15, 1838,  not  to  any  differences  which  had 
arisen  between  either  of  the  parties  thereto  and  the  United 
States.  It  also  recited  that  the  provisions  of  said  indenture, 
remained  unexecuted.    We  have  seen  that  the  only  parties 
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thereto  were  the  Indians,  and  the  said  Ogden  and  Fellows, 
and  this  recital  is  to  be  understood  that  the  same  remained 
nnexecnted  by  them.  But  what  is  conclusive  upon  the  terms 
here  set  up  by  this  defendant,  is  that  said  indenture  declares 
that  the  parties  thereto  have  mutually  agreed  to  settle,  com- 
promise and  finally  terminate  all  such  questions  and  differ- 
ences on  the  terms  and  conditions  thereinafter  specified. 
Now  this  compromise  was  binding  and  conclusive  upon  the 
parties  thereto,  unless  impeached  for  fraud  or  mistake.  Even 
if  the  United  States  had  been  a  party  thereto,  they  could 
have  set  up  its  finality  as  it  is  not  impeached  for  the  rea- 
sons suggested.  It  has  been  performed,  on  the  part  of  the 
Indian  nations,  by  the  surrender  of  the  two  reservations,  the 
possession  of  which  it  was  agreed  thereby  should  be  given  to 
Ogden  and  Fellows,  and  all  claim  for  damages,  if  any,  existed 
against  the  Indians  for  not  surrendering  the  possession  of  the 
reservations,  as  it  is  claimed  they  were  bound  to  do  under  the 
indenture  of  January  15, 1838,  must  be  deemed  to  be  settled 
and  compromised  by  the  new  agreement  made  in  1842. 

It  remains  to  be  considered,  what  equities,  if  any,  does  the 
defendant  present,  arising  out  of  the  treaty  of  1842.  That 
treaty  ratified  on  the  part  of  the  United  States  the  inden- 
ture made  between  the  Indians  and  Ogden  and  Fellows  of 
May  20th,  1842.  It  provided  for  a  valuation  by  appraisers 
of  the  improvements  which  had  been  made  by  the  Indians 
upon  the  lands  of  the  two  reservations,  the  possession  of 
which  it  was  thereby  agreed  should  be  surrendered,  and  for 
the  payment  of  the  amount  awarded  by  the  appraisers  to  the 
secretary  of  war,  for  the  benefit  of  the  Indians.  This  award 
was  made  and  the  money  paid  in  1844.  Still  the  Indians  did 
not  remove  from  the  Buffalo  Creek  reservations  until  the  year 
1846,  and  had  not  removed  from  the  Tonawanda  reservation, 
as  they  had  agreed  to  do,  by  the  terms  of  the  indenture  of 
1842 ;  and  the  defendant  claims  that  the  United  States  did  not 
execute  that  treaty,  and  remove  the  Indians.  We  have 
already  adverted  to  this  claim,  and  shown  how  imtenable  it 
is.  In  1844, 1845,  and  1846  the  pre-emption  owners  them* 
selves,  induced  the  Indians  to  remove  from  the  lands  of  the 
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Buffalo  Creek  reservation,  and  obtained  the  pofiseeaion  of  it 
The  lands,  or  interest  of  the  defendant  therein,  thus  became 
marketable,  and  were  accordingly  sold,  from  time  to  time, 
by  the  tmstees,  or  Mr.  Fellows  the  survivor.  The  share  of 
the  defendant,  in  this  and  the  other  reservations,  was  subject 
to  other  liens,  prior  to  that  created  by  the  mortgage  to  'Mr. 
Sutler,  and  the  proceeds  of  the  sale  of  his  interest  in  the 
lands  of  the  Buffalo  reservati<»  were  entirely  exhausted  in 
the  discharge  of  these  liens.  The  mortgage,  therefore, 
remained  a  lien  on  his  interest  in  the  lands  of  the  other  reser- 
vations.. The  defendant,  during  the  years  1845,  1846  and 
1847,  was  making  payments  upon  his  bond  and  mortgage. 
He  had  paid,  in  all,  the  sum  of  ten  thousand  dollars,  which 
was  applied  in  discharge  of  the  payment  of  the  principal  and 
interest  due  thereon.  In  1855  the  defendant  was  desirous 
of  procuring  a  dischaige  of  said  mortgage,*  thereby  releasing 
not  only  his  interest  in  the  lands  of  the  Buffalo  reservation, 
but  in  those  of  the  other  four  reservations,  and  applied  to 
the  gQvernment  to  make  some  arrangement  for  that  purpose. 
He  then  proposed  to  give  his  bond  and  a  mortgage  upon 
:>ther  lands  of  his  in  the  county  of  Dutchess  for  the  balance 
then  due  on  said  mortgage,  and  which  he  admitted  was,  on 
the  1st  of  March,  185$,  the  sum  of  $7,446.04.  Upon  that 
application  the  arrangement  was  made  by  which  the  mort- 
gage then  held  by  Mr.  Butler  was  canceled,  and  the  present 
niortgage  accepted  as  a  substitute  therefor.  Since  its  execu- 
tion the  defendant  has  made  payments  thereon  already 
adverted  to.  One  of  the  equities  insisted  upon  by  the 
defendant  is,  that  the  failure  of  the  government  to  put 
the  defendant  in  the  possession  of  the  lands  of  the  Indian 
reservations  has  deprived  him  of  the  means  of  paying  the 
interest  on  said  lands,  and  this  equity  is  connected  with  or 
arises  from  the  allegation  of  the  answer,  that  such  lands  were 
specifically  assigned  for  the  payment  of  such  interest.  It  is 
only  necessary  to  say  that  it  is  impossible  to  discover  from 
the  facts  set  forlih  in.  the  answer,  any  grounds  for  such  a 
position.  It  is  doubtless  true,  as  the  defendant  allies,  that 
the  mortgage  was  executed  upon  the  express  understanding 
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t&d  aflsnmption  an  kispartj  that  the  mortgage  debt  thereby 
fiecured  should  be  paid  from  the  proceeds  of  the  lands  thereby 
assigned  and  released  under  said  treaty.  It  is  not  pretended 
*that  there  is  any  other  foundation  for  this  assumption  than 
k  found  in  the  fact  that  said  lands  were  mortgaged  by  the 
defendant  to  the  United  States:  to  secure  his  indebtedness. 
It  was  an  understanding  and  assumption  on  his  part  only, 
«iid  it  ia  not  claimed  that  it  was  so  understood  on  the  part 
of  the  United  States,  unless  the  use  of  the  word  '*  expects^ 
was  intended  to  convey  that  meaning.  That  it  does  not,  has 
been  shown,  when  the  force  of  that  word,  as  used  here,  was 
commented  on  in  another  connection.  But  by  the  terms  of* 
the  indenture  of  1842,  assented  to  by  the  United  States,  the 
possession  of  two  of  the  reservations  covered  by  said  mort* 
gage,  was  released  to  the  Indians,  and  in  1846  the  possession 
of  the  Buffalo  Greek  reservation  was  fully  obtained  by 
the  defendant  and  his  associates.  The  United  States,  by  the 
arrangement  of  1855,  fully  discharged  all  the  Indian  lands 
from  the  lien  of  said  mortgate,  at  which  time  the  defendant 
conceded  that  there  was  a  balance  due  to  them.  It  Is  no 
fault  of  the  United  States  if  the  defendant  has  not  since 
then  had  the  full  enjoyment  of  what  they  then  released  to 
him.  The  defendant  has  thus  had  the  benefit  and  enjoyment 
of  the  lands  mortgaged,  and  not  the  mortgagee.  There  is 
no  equity  therefore  in  the  claim  that  interest  should  not 
accrue  upon  the  mortgaged  debt. 

It  is  also  insisted  that  the  amount  contributed  by  the 
defendant,  to  obtain  possession  of  the  Buffalo  Greek  reserva- 
tion, should  be  set  off  or  credited  upon  said  mortgage,  and 
that  defendant  should  also  be  credited  with  his  proportion  of 
the  interest  on  the  amount  paid  by  him  to  the  secretary 
of  war,  under  the  award,  made  pursuant  to  the  indenture  of 
1843,  to  pay  for  the  Indian  improvements. 

The  first  of  these  claims  has  been  already  disposed  of,  by 
showing  that  the  United  States  were  under  no  obligation  to 
the  defendant  by  way  of  contract,  or  othervnse,  to  remove  the 
Indians  from  their  lands  and  put  the  defendant  in  possession 
thereofl     If  there  had  been,  then  there  would  have  been 
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force  in  the  claim  that  the  defendant  should  be  allowed  the 
amount  of  money  expended  by  him,  for  doing  what  it  was  the 
daty  of  the  United  States  to  do.  Under  the  facts  stated, 
the  expenditure  incurred  by  the  defendant  must  be  regarded 
as  made  on  his  own  account  and  for  his  own  benefit,  and 
which  the  United  States  is  under  no  obligation,  legal  or 
equitable  to  re-imburse  to  him.  In  reference  to  the  second 
claim,  it  is  only  necessary  to  observe  that  the  moneys  paid  to 
the  secretary  of  war,  pursuant  to  the  provisions  of  the 
indenture  of  1842,  were  paid  to  him  as  the  tmstee  for 
the  respective  Indian  owners  of  the  improvements  thus  com- 
pensated for.  Such  moneys  belonged  to  said  Indians,  and  if 
any  interest  accrued  thereon  while  the  same  was  in  the  hands 
of  their  trustee,  or  he  was  chai^eable  with  any  such  interest^ 
it  belonged  to  the  owner  of  the  principa],  and  was  to  be  paid 
to  him.  As  was  well  observed  in  the  opinion  of  the  Supreme 
Court  in  this  case :  ^'  The  defendant  and  his  associates  were 
under  a  strict  l^al  obligation  to  pay  this  money,  and  the 
government  derived  no  benefit  from  it.  If  any  rights 
accrue  to  the  defendant,  in  consequence  of  this  payment, 
they  must  be  asserted  against  the  Indians,  for  the  transaction 
was  one  between  them  and  the  white  purchasers  exclusively." 

It  follows  from  these  views  and  considerations,  that  there 
is  nothing  set  up  in  the  defendant's  answer  whicb  presents  a 
legal  or  equitable  defense  to  the  foreclosure  and  sale  of  the 
mortgaged  premises,  or  which  in  any  way  modifies  or  alters 
the  contract  between  the  parties  thereto.  The  judgments  of 
the  Special  and  General  Terms  were,  therefore,  correct,  and 
should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 
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Charles  Schoop  v.  GsoBas  L.  Claske  et  oH.^  Executors  of 
James  Ghappell  and  Joseph  L.  Chappell. 

It  is  essential  to  the  defense  of  usury,  that  there  should  be  a  corrupt  agreement 

between  the  parties  to  the  loan,  that  the  lender  shall  have  secured  to  him  a 

greater  rate  of  interest  than  that  allowed  by  statute. 
Where  a  note  or  bill  is  made  for  a  larger  amount  than  the  party  discounting  il 

expected  to  advance,  and  it  is  agreed  that  the  paper  shall  be  negotiated  for 
'  the  security  of  the  amount  advanced  only,  the  transaction  is  not  usuiious. 
It  is  no  variance  to  count  upon  the  note  or  bill,  and  to  prove  on  trial,  to  rebut 

the  defense  of  usury,  that  only  a  part  of  the  face  of  the  note  is  demanded. 

Appeal  from  a  judgment  of  the  Supreme  Court.  The 
action  was  upon  a  promissory  note  by  an  indorsee  against 
the  maker  and  indorser.  It  was  made  by  the  defendant, 
Joseph  L.  Chappell,  to  the  order  of  the  original  defend- 
ant, James  Oiappell,  whose  executors  have  been  made 
defendants  in  his  stead,  and  was  dated  September  29, 1867, 
and  was  for  the  payment  of  $265  in  two  montj^B  from  date, 
at  a  bank.    The  defense  was  usury. 

It  was  proved  that  it  was  made  and  was  indorsed  by  James 
Chappell  for  the  accommodation  of  Kathan  L.  Chappell,  who 
is  the  brother  of  the  maker  and  the  first  indorser,  and  was 
placed  in  the  hands  of  Nathan  to  raise  money  upon  for  his 
use.  It  was  first  negotiated  to  James  Bay  and  Amos  Ray, 
under  whom  the  plaintiff  claims  as  indorsee.  They  advanced 
to  Nathan  L.  Chappell,  in  a  few  days  after  the  date,  the  sum 
'.of  $250.  The  defendants  claimed  that  the  difference  between 
this  sum  and  the  amount  of  the  note — $15 — was  an  usurious 
premium.  Nathan  L.  Chappell  testified,  as  a  witness  for  the 
defendants,  that  he  sold  the  note  to  the  Bays  for  $250, 
the  business  being  transacted  between  him  and  James  Bay ; 
ind  he  denied  any  recollection  of  any  other  amount.  James 
Bay  was  examined  on  behalf  of  the  plaintiff,  and  testified, 
in  substance,  that  the  maker  and  first  indorser  resided  at 
Bochester,  and  that  he  and  Amos  Bay,  and  also  Nathan  L. 
Chappell,  resided  at,  or  in  the  immediate  vicinity  of  Buffalo ; 
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that  a  few  days  after  the  date  of  the  note  N.  L.  Chappell 
came  to  him,  bringing  it  with  him,  and  said  that  his  brother, 
flames,  the  first  indorser,  had  written  him  to  come  and  see 
him,  the  witness,  and  stated  that  it  would  be  a  great  accom- 
modation to  him,  James  Chappell,  if  the  witness  wonld  let 
liim  liave  some  money;  that  the  witness  replied  that  he 
would  be  glad  to  accommodate  said  James ;  that  said  James 
held  a  mortgage  against  him  for  $6,000,  upon  which  an 
installment  of  $1,800  would  be  payable  the  ensuing  spring, 
and  expressed  some  apprehension  that  he  should  not  be  able 
to  pay  it ;  that  said  Nathan  remarked  that  his  said  brother 
thought  that  the  witness  might  be  laying  up  money  to  meet 
his  spring  payment,  with  which  he  could  accommodate  him, 
said  Nathan  ;  that  the  witness  inquired  how  much  money  said 
Nathan  wanted  to  get,  to  which  the  brother  replied,  after 
making  figures  with  a  pencil,  that  he  could  get  along  with 
$250,  but  must  have  that  sum  ;  that  his  brother,  said  James, 
would  show  him  no  mercy  as  a  creditor  if  he  thought  he 
could  accommodate  him,  said  Nathan,  and  would  not  do  it, 
but  if  he  did% accommodate  him  he  would  be  very  indulgent. 
The  witness  stated  that  the  conversation  was  continued  the 
next  day,  when  he  inquired  of  said  Nathan  why  he  did  not 
bring  an  order  for  the  money  from  said  James,  to  which  he 
replied  that  he  did  not  know  whether  he  had  tlie  money ; 
that  the  note  would  stand  as  good  as  an  order,  and  that  the 
$1 5,  which  the  note  exceeded  the  $250,  could  be  arranged 
the  next  spring,  when  the  witness  wonld  make  the  payment 
on  the  mortgage ;  that  the  witness  thereupon  let  him  have 
the  $250  and  took  from  him  the  note,  he  indorsing  it.  The 
witness  could  not  state  that  said  Nathan  said  in  terms  that 
the  money  advanced  would  be  allowed  on  the  mortgage,  but 
that  such  was  the  substance  of  the  conversation  as  he  under- 
stood it.  The  witness  positively  denied  that  he  was  to  have 
the  $15  for  advancing  the  money.  He  said  he  did  not  buy  the 
note,  but  took  it  by  way  of  voucher  for  the  amount  advanced. 
The  aforesaid  evidence  of  James  Say  was  received  against 
the  objection  of  the  defendants,  who  excepted  to  the  ruling. 
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The  defendants  claimed  to  have  the  jury  infitrncted  to 
render  a  verdict  for  the  defendants,  and  excepted  to  the 
ruling  by  which  that  instruction  was  refused. 

The  judge  changed  that  the  note  first  had  an  inception 
when  negotiated  bj  Nathan  L.  GhappeJl,  and  if  it  was  sold 
or  discounted  at  a  discount  of  $15,  it  was  usurious.  But  he 
further  changed  that  <^  if  they  found  from  the  evidence  that 
the  arrangement  between  Ohappell  and  Bay  was  that  Bay 
should  discount  the  note  in  part,  and  to  the  extent  of  $250, 
by  advancing  that  amount  upon  it,  with  the  understanding 
that  the  note  should  be  held  for  that  sum  and  interest  thereon 
only,  and  should  be  allowed  on  the  mortgage  in  the  spring 
at  $250  and  interest  thereon  only,  without  any  benefit  or 
interest  in  Bay  in  the  excess  beyond  that  sum,  the  transaction 
would  be  a  valid  one,  and  in  legal  effect  it  would  be  the  same 
as  if  the  note  had  been  reduced  by  indorsement  to  $250  and 
interest,  and  then  transferred  for  that  sum,  and  in  such  case 
the  plaintiff  would  be  entitled  to  recover  to  the  amount  of 
$250  and  interest  thereon."  The  defendants'  counsel  objected 
to  this  instruction,  claiming  that  there  was  no  evidence  on 
which  to  base  it  and  that  it  suggested  an  unauthorized 
departure  from  the  case  made  by  the  complaint,  which 
counted  for  the  whole  amount  of  the  note,  and  not  for  an 
advance  of  a  portion  of  that  sum.  * 

The  verdict  was  for  the  plaintiff  for  $250  and  interest ; 
and  the  judgment  was  affirmed  at  a  General  Term.  The 
defendants  thereupon  appealed  here. 

The  case  was  submitted  here  on  printed  arguments. 

George  F,  Dwnforih^  for  the  appellants. 
John  C.  f^rong^  for  the  respondent. 

DiEMio,  Ch.,  J.  It  is  essential  to  the  defense  of  usury  that 
there  should  have  been  a  corrupt  agreement  between  the 
parties  to  the  loan,  that  the  lender  should  have  secured  to 
him  a  greater  rate  of  interest  than  that  allowed  by  the  statute. 
It  is  not  of  course  necessary  that  such  an  agreement  diould 
be  expressed  in  terms.     If  such  is  the  effect  of  the  transaction 


184  ScHOOp  V.  Clabkx.  [Sept^ 

OpinioD  of  the  Court,  per  Dkkio,  Ql  J. 

into  which  the  partieB  enter,  it  i&  an  uBurious  contract.  If  N. 
L.  Chappell,  in  the  case  before  U8,  had  negotiated  the  note,  on 
which  the  action  is  brought,  to  the  Bays  for  an  amonnt  lees 
than  its  amonnt  with  legal  interest,  without  anything  to  qualify 
the  transaction,  the  difTerence  between  the  money  payable  by 
its  terms,  and  the  sum  advanced  by  the  purchaser,  would  hi^ve 
been  an  usurious  premium,  because  there  would  have  been 
nothing  else  to  which  the  excess  could  have  been  referred.  But 
if  Ohappell,  having  the  note  in  his  possession,  with  authority  to 
negotiate  it  in  a  laiwftil  way,  had  negotiated  for  a  sum  less 
than  its  amount,  taking  from  the  lenders  an  explicit  agree- 
ment that  they  were  not  to  hold  it  or  claim,  or  collect,  by 
means  of  it,  a  larger  amount  than  that  which  they  had 
advanced  with  lawful  interest,  there  would  have  been  no 
usury  in  the  transaction,  for  the  reason  that  there  would 
have  been  no  corrupt  agreement.  It  is  quite  usual  for 
notes  and  mortgages  to  be  drawn,  dated  and  executed 
preparatory  to  a  loan,  and  providing  for  the  payment  of 
interest  from  their  date,  and  afterward  made  operative 
by  deliveiy  and  the  advancing  the  amount  of  the  prind- 
pal  sum  mentioned  in  them.  In  such  cases  an  amount 
wouldj  jprima/aoie^  be  secured  to  the  lender  greater  than  the 
sum  loaned  and  the  legal  interest,  and  the  securities  would  be 
lilible  to  the  charge  of  usury ;  but  if  it  could  be  shown  that  such 
was  not  the  intention,  but,  on  the  contrary  that  it  had  been 
expressly  agreed  between  the  parties,  that  interest  should  be 
payable  only  from  the  time  the  money  was  advanced,  the 
defense  of  usury  would  be  repelled.  It  very  frequently  hap- 
pens that  notes  and  bills  prepared  for  the  purpose  of  being 
discounted,  are  made  for  a  larger  amount  than  the  bank  or 
other  party  which  is  expected  to  be  the  lender  is  willing 
to  advance.  If  in  such  case,  it  be  agreed  that  only  a  part  of 
the  amount  should  be  lent  and  that  the  paper  should  be  nego- 
tiated for  the  security  of  that  amount  only,  the  transaction  is 
not  usurious.  The  convenience  and  safety  of  the  parties 
would  no  doubt  be  promoted  by  a  written  statement  annexed 
to  the  paper  setting  forth  the.  actual  state  of  the  facts ;  and 
this  is  understood  to  be  a  very  usual  method  in  such  cases. 
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Bat  whether  the  evidence  exists  in  such  an  authentic  form, 
or  is  otherwise  satisfaetorilj  established,  it  is  equally  effectual 
to  rebut  the  allegation  of  usury.  In  whicliever  way  the 
fact  is  established,  when  satisfactorily  shown  it  equally  dis* 
proves  the  existence  of  a  corrupt  agreement  between  the  len- 
der and  the  borrower.  It  is  surely  unnecessary  to  refer  to 
authorities  to  establish  so  plain  a  proposition.  *  Several  such 
are  recited  in  the  case  of  Condii  v.  Bdldwim,  (21  N.  T.,  209); 
and  the  principle  is  asserted  or  conceded  both  in  the  princi- 
pal and  dissenting  opinions.  The  doctrine  of  the  necessity 
of  an  actual  corrupt  agreement  in  order  to  predicate  the  vice  of 
usury  was  there  carried  to  an  extent  to  which  all  the  judges 
could  not  agree.  But  the  general  proposition  that  usury 
could  be  repelled  by  showing  the  absence  of  such  a  contract 
met  the  assent  of  all  the  members  of  the  court. 

I  do  not  understand  the  counsel  for  the  defendant  to  main- 
tain the  opposite  of  what  has  thus  far  been  stated.  His  posi- 
tion is  that  if  a  note  could  be  negotiated  for  a  less  amount 
than  the  sum  stated  in  it,  the  arrangement  would  be  a  sub- 
stituted agreement,  and  would  require  to  be  stated  specially 
in  the  complaint.  The  complaint  in  this  case  takes  no  notice 
of  the  circumstance  that  the  paper  was  held  for  less  than  the 
amount  expressed  in  it,  but  is  in  the  usual  form  adopted 
when  the  whole  amount  is  sought  to  be  recovered ;  and 
hence  it  is  argued  that  the  plaintiff  ought  not  to  have  beea 
permitted  to  answer  the  allegation  of  usury  by  proof  of  the 
special  circumstances  of  the  case ;  that  in  the  absence  of  such 
proof  the  evidence  of  usury  would  be  complete;  and  that 
upon  such  evidence  being  given,  the  plaintiffs'  case  was  fatally 
variant  from  the  one  stated  in  the  complaint.  These  objec- 
tions are  not  in  my  opinion  sound,  though  it  may  be  admitted 
that  they  are  specious.  The  note  on  its  face  contains'  no 
feature  of  which  usury  could  be  predicated.  That  was 
attempted  to  be  made  out  by  the  parol  evidence.  There  is 
nothing  respecting  interest,  whether  lawful  or  excessive,  in  it. 
The  defendants  made  out  by  parol  a  prima  facie  case  of 
usury ;  but  this  was  subject  to  be  met  and  disproved  by  the 
same  species  of  evidence.    As  to  the  alleged  variance,  I  do 
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not  think  the  case  conld  have  presented  any  difficnltj  under 
the  former  more  strict  system  of  pleading.  Thie  contract 
set  np  in  the  complaint,  and  the  one  established  by  the  evi>- 
dence  are  identical.  It  is  a  promissory  note,  having  a  certain 
person  as  maker  and  certain  others  as  indorsers,  which  was 
counted  upon  and  which  was  proved  by  the  evidence. 
Simply  there  was  a  circumstance  brought  out  on  the  trial 
which  showed  that  the  plaintiff  was  not  entitled  to  recover 
the  whole  sum  of  $265,  but  only  $250  and  the  interest,  ex- 
cept on  the  question  of  usury,  it  would  have  been  for  the 
interest  of  the  defendants  and  it  would  have  been  their  right 
to  have  themselves  proved  that  circumstance,  to  reduce  the 
recovery.  It  would  not  have  established  that  the  plaintiff 
was  not  the  holder  of  the  note,  but  only  that  he  held  it  under 
such  circumstances  that  he  could  not  recover  the  whole 
amount  but  only  so  much  as  had  been  advanced  when  the 
note  was  first  negotiated.  But  the  defense  of  usury  being  set 
up,  and  supported  by  prima  fade  evidence,  it  became  the 
interest  of  the  plaintiff  to  show  the  peculiarity  in  the  case, 
namely,  the  partial  want  of  the  consideration  advanced  upon 
its  negotiation,  in  order  to  repel  the  presumption  of  usury. 
When  this  was  once  shown,  it  had  the  double  effect  of  estab- 
ligihing  that  there  was  no  usury  in  the  contract,  and  that  the 
note  could  not  be  lawfully  enforced  for  an  amount  beyond 
that  which  was  advanced  and  the  interest.  The  giving 
of  that  evidence  did  not  have  the  effect  to  substitute  a  parol 
contract  for  the  written  one  contained  in  the  note,  but  to 
establish  a  partial  defense  to  the  written  contract. 

The  case  of  DougUxM  v.  Wilkinson  (6  Wend.,  687),  on 
which  some  reliance  is  placed,  cannot  aid  the  defendants. 
The  payee  of  a  note  for  $2,500  indorsed  on  the  back  of  it 
over*his  signature  these  words,  ^^Mr.  Olcott,  pay  on  within 
seven  hundred  and  fifty  dollars,"  and  obtained  that  amount 
of  money  from  the  bank  of  which  Mr.  Olcott  was  the 
cashier.  The  plaintiff  appears  to  have  been  indorsee  of 
the  bank.  The  question  was  whether  the  writing  was  a  legal 
indorsement  and  transfer  of  the  note,  and  it  was  held  that 
it  was  not.    This  was  partly  on  the  ground  that  an  entire 
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contract  could  not  be  divided.  It  was  shown,  moreover,  by 
authority,  that  a  bill  coald  not  be  indorsed  for  a  part  only  of 
its  contents,  nnless  the  residue  had  ie&n  extinguished.  The 
indorsement  in  the  case  before  ns  was  in  the  usaal  blank 
form,  and  did  not  purport  to  divide  or  split  up  the  note,  and 
transferred  the  whole  note.  The  balance  of  the  note  beyond 
the  amount  advanced  by  the  Kays  was  effectually  extin- 
guished. The  general  indorsement  transferring,  as  it  did, 
the  whole  contract,  there  was  .nothing  remaining  in  the 
payee. 

The  case  came  up  again  after  the  declaration  had  been 
amended  by  setting  out  the  note  as  one  made  for  $750,  and 
indorsed  by  the  defendant,  the  payee,  to  the  plaintiff.  The 
facts  were  that  the  defendant,  who  indorsed  for  accommo- 
dation, had  declined  to  indorse  for  the  whole  $3y500,  and 
therefore  indorsed  specially,  as  has  been  mentioned,  and  it 
was  discounted  for  the  $750.  The  plaintiff  was  permitted 
to  recover  that  amount  upon  that  state  of  facts,  and  the 
recovery  was  sustained  by  the  Supreme  Court  and  by  the 
Court  for  the  Correction  of  Errors.  (17  Wend.,  431 ;  22  id.,  559.) 
A  remark  of  Mr.  Justice  Bbonsok,  in  the  course  of  the  opinion 
of  the  Supreme  Court,  recognizes  very  distinctly  the  correct 
nees  of  the  view  which  I  have  taken  of  the  present  case.  He 
says :  "  It  is  not  unusual,  I  believe,  to  discount  accommoda- 
tion paper  for  a  less  sum  than  the  nominal  amount ;  and  I 
am  not  aware  that  the  right  of  a  holder  to  treat  it  as  a  valid 
security  against  all  the  parties  for  the  amount  at  which  it 
was  discounted  has  ever  been  questioned.  I  do  not  speak  of 
a  usurious- discount,  but  of  a  transaction  like  the  present  one, 
where  the  note  was  received  by  the  bank  in  the  same  manner 
as  though  it  had  been  drawn  for  $750,  and  nothing  more 
than  the  legal  discount  was  charged  upon  that  sum." 

The  testimony  of  James  Bay,  though  it  was  to  some  extent 
disputed  by  N.  L.  Chappell,  was  sufficient  to  take  the  case  to 
the  jury.  He  said  positively  that  the  understanding  was 
not  that  the  Rays  were  to  hold  the  note  for  the  whole 
amount,  so  as  to  realize  the  $15  difference,  but  only  for  the 
amount  which  he  and  the  other  Ray  advanced. 
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I  am  satisfied  that  the  Supreme  Court  was  right,  and  that 
the  appeal  was  without  substantial  merits,  and  am  for  aflirm- 
big  the  judgment  appealed  from. 

Kf>0£oooii,  J.  1.  The  suit  is  on  a  note  for  $265,  dated 
September  29th,  1857,  at  two  months,  drawn  by  Jos.  L. 
(yhappell,  and  indorsed  by  James  and  Nathan  Chappell. 
This  note  was  duly  proved  and  protested,  and  plaintiff 
rested. 

2.  The  defense  was  that  it  was  an  accommodation  note, 
signed  by  Joseph  and  indorsed  by  James  for  the  brother 
Nathan  to  raise  money  on,  and  that  he  procured  it  to  be  dis- 
counted by  one  James  Ray  (against  whom  James  Chappell 
held  a  mortgage),  at  a  usurious  rate,  to  wit,  for  a  premium  of 
$15,  when  the  note  had  less  than  two  months  to  run.  This 
defense  was  in  substance  proved  by  Nathan  Chappell. 

3.  The  plaintiff  undertook  to  answer  this  defense  by  James 
Ray  by  "proving  that  he  .did  not  discount  the  note  for 
usury,  nor  take  or  reserve  $15  out  of  the  amount,  but  dis- 
counted it  for  $250,  which  he  advanced  and  paid  to  Chap- 
pell, and  held  it,  and  was  to  hold  it  for  tKat  amount  only 
expecting  to  apply  it  as  so  much  toward  the  mortgage  he 
owed  the  Chappells.  This  testimony  was  not  objected  to,  on 
the  ground  that  it  differed  from  the  pleadings. 

4.  The  judge  charged  that  if  the  transaction  was  a  loan 
of  $250  for  that  amount  of  money  advanced,  and  the  note 
was  not  to  be  held  for  any  larger  amount,  and  such  was  the 
understanding  of  the  parties,  the  transaction  was  lawful,  and 
the  plaintiff  could  recover  as  upon  a  loan  for  that  amount. 

This  charge  was  excepted  to,  first,  as  not  being  within  the 
range  of  the  fact ;  and  second,  as  the  action  was  brought  upon 
the  n6te  as  an  entire  contract  to  recover  the  whole  amount, 
and  not  a  portion  of  the  note,  but  not  specifically  upon  the 
ground  that  it  was  not  within  the  issue  of  the  pleadings. 

5.  I  think  the  charge  was  correct,  and  was  unexception- 
able in  point  of  law.  There  were  also  snfiieient  facts  in  the 
testimony  of  James  Ray  to  jusitify  its  being  submitted  to  the 
jury  in  that  aspect  of  the  case. 
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The  defendant,  it  is  true,  objected  that  the  note  was  for  a 
Jarger  anwunty  and  that  the  plaintiff  claimed  to  recover  the 
whole,  but  that  is  not  precisely  the  objection  of  variance.  If 
it  was,  the  judge  would  have  had  a  right,  I  think,  to  conform 
the  pleading  to  the  facts  proved,  to  disregard  the  variance, 
and  to  treat  the  pleadings  as  amended.  That  was  a  matter 
of  discretion,  and  if  he  had  in  terms  exercised  such  a  power, 
I  think  its  correction  would  have  been  beyond  our  reach. 

It  was  still  a  note  for  $265  on  its  face,  which  Ray  dis- 
eounted,  and  it  remained  so,  though  the  whole  amount  was 
not  discounted  upon  it  It  was  that  note  which  Say  dis- 
counted. When  he  received  it  there  was  not  so  much  due 
upon  it,  and  he  discounted  it  for  the  lesser  sum.  The  plain- 
tiff erred  in  the  amount  he  claimed  to  be  due,  but  that  is  not 
material. 

6.  The  judgment  should  be  a£Srmed. 

All  the  judges  concurring,    . 

Judgment  affirmed. 
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William  Hebbigk  et  al.j  Executors,  etc.,  v.  Isaac  Ames  et  al. 

Defendaotfl  cftnnot  daim  the  openiDg  of  en  alleged  settlement  on  the  ground  o| 
a  mistake,  without  establishing  affirmatiTely  the  existence  of  such  mistake. 

DsNio,  Ch.  J.  The  defendants  purchased  the  goods  of  the 
plaintiffs'  testator  according  to  an  inventory.  Errors  are 
found  in  the  additions,  extensions  and  footings  in  thiit  invea- 
tory,  by  which  the  value  of  the  goods  was  maide  to  appear 
less  by  $2,478.58  than  the  inventory,  if  the  items  hmd  been 
oorrectly  entered  and  acoorately  footed,  would  have  shown 
them.  It  is  uol  denied  but  that  this  furnished  a  sufficient 
reason  for  opening  the  ac<K>nnt,  nor  but  that  the  settlement 
should  be  coiTected  accordingly  and  the  plaintiffs  be  allowed 
in  this  action  what  was  lost  by  means  of  the  errors. 

But  the  defendants  contend  that  there  was  an  error  against 
them  in  entering  the  price  .of  the  goods  without  deduction  in 
the  accounts.  About  the  time  the  inventory  was  completed, 
and  before  the  transfer  of  the  goods,  a  fire  occurred  in  the 
store  in  which  they  were  kept,  by  which  they,  were  dam- 
aged; and  for  this  loss  the  plaintiffs  received  $12,898.33 
from  certain  insurance  companies  which  had  issued  policies 
thereon.  The  defendants  paid  or  accounted  for  the  goods 
according  to  the  inventory,  and  they  were  entitled  to  the 
indemnity  which  the  insurance  companies  had  paid  on  such 
of  them  as  had  been  burned.  It  appearo  by  the  evidence 
that  the  subject  of  accounting  for  these  moneys  had  been  dis- 
cussed by  the  parties,  and  that  the  plaintiffs'  testator  claimed 
that  the  real  loss  of  the  goods  was  only  about  three  thousand 
dollars.  Whether  this  estimate  was  assented  to  by  the 
defendants  does  not  appear.  The  main  point  is  whether 
anything  on  that  account  was  allowed  to  the  defendants.  In 
order  to  enable  the  defendants  to  establish  a  claim  on  that 
account  it  must  appear  that,  by  some  mistake,  the  proper 
allowance— whether  $4,000  or  $12,898.28— was  omitted  to 
be  made.  The  evidence  was  by  no  means  satisfactory. 
From  the  lapse  of  time  and  the  ignorance  of  the  witnesses, 
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the  meaning  of  certain  entries  in  the  books  could  not  be 
ascertained.  The  findings  of  the  referee  are  equally  unsatis- 
Uctorj ;  he  does  not  find  distinctly  whether  an  allowance 
for  the  insurance  moneys  was  made  or  not,  but  we  infer  that 
it  was  either  made  or  waived.  He  makes  various  extracts 
from  the  evidence,  and  concludes  by  saying  that  there  is 
no  express  evidence  of  such  allowance,  or  that  an  allowance 
on  that  account  was  waived  ;  but  he  adds,  ^^  I  find,  as  matter  • 
of  law,  that  the  evidence  herein  detailed  is  sufScient  to  sus- 
tain such  inference  of  fact  as  above  stated."  The  meaning 
of  this  is  not  dear  to  my  mind.  All  that  can  be  certainly 
said  is,  that  the  referee  was  unable  to  find  that  a  mistake 
occurred  in  omitting  to  credit  the  insurance  moneys.  His 
opinion  is  evidently  to  the  contrary  of  that. 

Now,  this  question  is  to  be  determined  as  though  the 
defendants  were  claiming  to  open  the  pretended  settlement 
upon  an  allegation  of  mistake  in  omitting  an  allowance  for 
the  insurance  moneys.  To  do  this  it  was  essential  that  they 
should  have  procured,  a  finding  which  should  afiirm  the  fact 
of  such  a  mistake ;  or,  failing  in  that,  he  should  have  been 
able  to  convince  the  General  Term — ^which  alone  could 
receive  the  report  upon  the  facts — ^that  the  referee  ought  to 
have  so  found.  In  that  case  they  would  have  set  aside  the 
report  and  have  ordered  a  new  trial.  As  the  defendants 
were  unable  to  do  either  of  these  things  they  cannot  insist 
upon  reversing  the  judgment  on  that  account ;  it  must  there* 
fore,  be  affirmed. 

Ikobahah,  J.  The  only  question  submitted  in  this  case 
on  appeal  is  whether  the  new  firm  were  entitled  to  the  credit 
for  moneys  received  by  Jonathan  E.  Herrick  from  the  insur- 
ance company,  for  damage  by  fire  on  the  Slst  December, 
1862.  The  new  partnership  did  not  take  effect  until  18th 
March,  1853.  *  The  inventory  of  goods  was  taken  in  Decem- 
ber, 1852,  but  whether  completed  or  not  before  January,  1853, 
does  not  appear.  Sales  however  were  made  down  to  March, 
1853,  and  new  purchases  were  made  during  the  same  period. 
In  March,  1853,  the  stock  was  charged  to  the  new  firm,  but 
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not  at  the  amount  of  the  old  inventory.  A  portion  of  the 
amount  allowed  to  the  new  firm  was  $4,000  for  the  damage 
to  the  stock.  All  these  facts  were  known  to  the  parties  at 
the  time  of  the  settlement.  It  appears  to  me  that  the  referee 
was  fully  authorized  to  find  that  the  parties  took  these 
matters  into  consideration  on  their  settlement,  and  that 
whatever,  allowance  was  made  on  account  of  the  insurance 
was  agreed  to  by  the  parties.  •  It  is  not  unreasonable  to  sup- 
pose that  the  inventory,  as  made  in  December,  was  not  the 
basis  of  the  settlement.  The  amount  was  not  the  same,  and 
the  referee  finds  there  were  sales  made  down  to  March,  1853, 
and  new  purchases  of  goods.  His  inference  that,  by  some 
caldulations  between  the  parties,  the  stock  on  hand  in  March, 
1853,  was  valued  at  the  amount  at  which  it  was  charged  to 
the  new  firm  is  waranted  by  the  evidence,  and  disposes 
entirely  of  the  questions  raised  on  this  appeal.  If  the  value 
of  the  stock  in  March  was  ascertained,  then  the  new  firm 
would  have  nothing  to  do  with  the  proceeds  of  the  goods  sold 
or  burned  previous  thereto.  The  referee  finds  there  is  no 
satisfactory  proof  that  $4,000  was  allowed  to  the  new  firm  on 
account  of  the  goods  burned.  '  If  the  proof  was  satisfactory 
to  show  that  it  had  been  allowed  there  might  be  some  reason 
for  the  claim  on  behalf  of  the  new  firm  that  that  firm  had 
an  interest  in  the  insurance. 

The  finding:  of  the  referee  on  these  points  renders  any 
examination  of  the  question  as  to  the  power  of  Herrick  to 
deny  the  validity  of  the  claim  against  the  insurance  com- 
pany, whether  he  received  more  than  enough  to  cover  his 
loss  would  be  very  immaterial  in  this  action.  The  defendants 
had  no  interest  in  it.  If  he  received  more  than  he  was 
entitled  to,  the  company  could  have  recovered  it  fi-om  him 
or  his  representatives ;  but  the  new  firm  clearly  were  not 
entitled  to.  it,  if  they  settled  on  the  value  of  die  stock  as  it 
existed  in  March,  1853. 

There  is  no  ground,  for  interfering  with  the  judgment. 
The  same  should  be  afiSbrmed. 
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JosL  Hall  and  others,  <v.  Thk  Orrr  or  Buffalo  and  otlien. 

■  •  .       f  * 

A  oorporatioii  oooasts  of  oflSoera  and  agents,  aome  of  whom  must  reprasent.tbA 
eorporeie  body  in  auch  a  aenae,  aa  to*  render  him  a  proper  partj  to  receiye 
notice  for  and  on  behalf  of  such  corporation :  Per  Bxnio^  Oh.  J. 

The  eooptroUer  of  the  dty  t>f  BnfBilo  is  snch  offlcer,  according  to  iAi6  eatabliabed 
usage  of  the  dty,.  to.  reeeive  notice  of  ^aima  upoft  « ilmd  totbe  peid'npen  a 
contract  between  the  city  and  a  third  party. 

Where  the  contractor  had  drawn  orders  in  favor  of  direra  parties  upon  such 
fbnd,  and  had  directed  the  orders  to  the  comptroller  of  the  city,  which  ordertf 
had  been  preaented  to  him,  and  by  him  had  been  Attached  to  the  contract  of 
the  drawer,  kdd^  that  the  eity  had  notice  of  auoh  olatmS)  and  were  liable  to 
the  extent  of  the  fbnds  in  their  hands  out  of'  which  said  ordera.  were  to  haya 
been  paid. 

Such  ordera  were  equivalent  to  an  assignment  of  so  much  of  the  fVind  in  the 
treasury  of  the  city,  and  the  city  was  thereby  constituted  trustees'  of  the 
parties  interested.       < 

In  equity,  an  order  given  by  a  debtor  to  his  creditor,  upon  a  third  person  having 
fiinds  of  the  debtor,  to  pay  the  creditor  put  of  such  f^ds,  is  a  binding  eqult- 
able  aaaignment  of  so  much  of  said  fund. 

This  action  wae  in  tbe  nattire  of  a  bill  in  eqxdtjto^enforce 
the  payment  of,  and  to  settle  the  right  of  the  plaintiff,'  and 
of  the  defendants,  other  than  ihe  city  of  Buffalo,  to  certain 
moneys  which  it  was  alleged  the  city  corporation'  owed  to 
Hoses  Baker,  one  of  the  defendents,  on  a  contract  between 
him  and  the  city.,  for  tbe  grading  of  certain  !pnbMo  grounds, 
wbicb  moneys  it  was  alleged  Baker  bad*  assignedin  separate 
smns  to  tbe  several  plaintifl^  and  to  soniiie  of  tbe  :defendants 
who  bad  declined  to  become  parties  plaintiff  in  this  action; 

The  case  established  by  the  pleadings  and  proofs,  was  snb* 
slantially  as  follows :  In  October,  1848,  Baker  entered  into 
a  contract  wilii  the  city,  to  fill  up  and  grade  certain  market 
grounds  at  a  certain  price  per  cnbie  foot^  to  be  ^psddiii  orders  on 
Ae  generallund  of  tbe  cilgr.  The  work  had  been  performed,  and 
certain  payments  had  been  mlule  td  Baker,  and  to  persons 
whom  he  bad  authorized  to  recare  portions  of  the  money ; 
and  on  the  first  day  of  June,  1862,  an  adjustmont  tDok^lfloO' 
by  wbicb  it  was  ascertained  that  the  anxn  of  <$1^008i96^ 
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remained  unpaid  on  the  contract.    The  present  controversj 
related  to  this  balance. 

During  the  progress  of  the  work,  and  in  the  year  1850, 
Baker  drew  four  several  orders  on  Mr.  Cadwallader,  the 
comptroller  of  the  city,  in  favor  of  the  plaintiff,  Edwin  Bose, 
for  different  Bume,  making  together  an  amount  Bomewhat 
larger  than  the  balance  above  mentioned  as  unpaid.  Thej 
each  contained  a  request  that  the  comptroller  would  pay  to 
the  individuals  named  in  them,  or  order,  the  sums  mentioned 
in  them,  ^^  in  orders  on  my  contract  in  filling  Elk  street  market 
grounds  when  the  same  are  drawn."  Another  order  waa 
drawn  by  Baker  on  the  comptroller,  in  July,  1860,  for  $1,000, 
in  favor  of  the  defendant,  A.  D.  Patchen,  as  administrator  of 
L.  F.  Tiffany,  upon  which  Patchen  sued  the  city  and  Baker, 
but  the  case  had  not  been  determined  when  the  present 
action  was  tried.  During  the  same  year,  1850,  Rose  drew 
certain  other  orders,  called  in  the  case  ^t^j^rders,  on  the 
comptroller  in  favor  of  other  individuals  for  several  amounts, 
making  together  a  somewhat  less  amount  than  the  aggregate 
of  the  four  orders.  The  idea  appears  to  have  been,  that  Eose, 
by  virtue  of  the  four  orders  which  Baker  had  drawn  in  his 
favor,  being  entitled  to  receive  the  aggregate  amount  men- 
tioned in  them,  again  transferred  that  amount  to  the  several 
persons  to  whom  the  suborders  were  given.  Some  of  these 
last  'mentioned  orders  were  again  assigned ;  and  Hose,  who 
gave  them,  had  purchased  and  taken  up  some  of  them.  The 
plaintiffs,  and  those  of  the  defendants  who  claim  portions  of 
the  money,  were  holders  of  these  drafts  at  the  time  of  the 
commencement  of  this  action.  The  referee,  before  whom 
the  case  was  tried,  found  that  all  the  orders  were  drawn  for 
valuable  considerations.  They  were  taken  to  the  comptroller 
by  the  several  payees,  and  he  placed  them  on  file,  pinning 
them  to  Baker's  contract  with  the  city.  The  following  is 
contained  in  the  conclusions  of  fact  of  the  referee :  "  It  was 
customaiy  in  the  comptroller's  office,  when  contracts  for 
work  had  been  made  in  similar  cases,  to  receive  orders  and 
sub-orders,  like  the  ones  in  question ;  and  when  orders  were 
directed  to  be  drawn  by  the  common  council,  pursuant  to 
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Buch  contract,  to  deliver  orders  to  the  persons  holding  orders 
therefor,  and  to  divide  the  orders  for  that  purpose.'' 

On  the  14th  November,  1861,  Baker  served  on  the  comp- 
troller a  written  notice  to  the  effect  that  he  conntermanded 
all  orders  given  by  him  to  said  Bose,  for  orders  on  the  Elk 
street  market  contract,  and  required  the  comptroller  to 
deliver  those  thereafter  to  be  drawn  for  that  work,  only 
to  said  Baker  or  his  authorked  agent. 

Upon  the  ascertainment  of  the  balance  due  on  Baker's 
contract,  in  June,  1852,  the  common  council  passed  a  resolu- 
tion directing  an  order  to  be  drawn  for  that  balance  in  favor 
of  Baker,  upon  the  geperal  ftmd ;  and  the  city  clerk  accord- 
ingly drew  such  an  order  for  the  $1,003.26,  and  delivered  it 
to  the  city  clerk.  After  this.  Baker  commenced  an  action 
*  against  the  city  on  the  contract,  and  obtained  judgment  for 
the  above  mentioned  balance,  which  judgment  was  paid 
\j  the  city.  None  of  the  persons  holding  auy  of  the  orders 
were  made  parties  to  that  action. 

The  referee  decided  that  the  city  of  Buffalo  was  liable  to 
pay  the  aforesaid  balance  with  the  interest  thereon  from  the 
time  of  the  adjustment,  and  he  proceeded  to  distribute 
the  same  among  the  several  holders  of  the  drafts  according 
to  what  he  considered  their  respective  rights  and  interests  in 
the  fund.  It  appearing  that  after  the  whole  balance  was 
applied.  Baker  would  be  indebted  to  Bose,  upon  the  orders, 
in  $269.43,  judgment  was  rendered  in  favor  of  Bose  against 
Baker  for  that  sum.  The  plaintiflb  were  awarded  their  costs 
against  the  city. 

On  an  appeal  taken  by  the  city  corporation  to  the  General 
Term  the  judgment  was  there  affirmed,  upon  which  the  city 
appealed  here. 

jSTX.  Outting,  for  the  appellant. 

a 

Hi  O.  Day^  for  the  respondent. 

Denio,  Ch.  J.  It  is  not  surprising  that  the  common 
council  of  the  city  should  have  declined  the  task  of  settling 
the  rights  of  the  claimants  to  the  moneys  which  Baker  had 
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earned,  and  should  have  preferred  to  out  the  knot,  whidb.  it 
had  become  difficult  to  untie,  by  acting  upon  Baker's  revoca^ 
tion  of  the  orders  which  he  had  given,  and  paying  the  money 
directly  to  him.  They  seem  to  have  made  that  election  by 
directing  a  draft  on  the  treasury,  for  the  balance,  to  be  given 
him.  It  is  not  apparent  why  the  draft  was  not  paid  without 
a  suit.  If  it  was  thought  that  a  judgment  in  his  favor  would 
protect  the  city  against  the  demands  of  the  parties  holding 
the  orders,  it  was  a  mistake.^  If  these  parties  had  acquired 
claims  on  the  funds  which  the  city  was  bound  to  recognize, 
that  obligation  could  not  be  discharged  by  any  judgment 
resulting  from  a  litigation  to  which  ^ey  were  not  partiesv 
The  case  therefore  is  the  same  as  though  they  had  voluntarily 
paid  the  money  to  Baker,  in  total  disregard  of  the  orders 
which  he  had  given. 

The  evidence  is  quite  satisfactory  to  chaise  the  city  with 
notice  of  the  existence  of  these  orders.  They  were  actually 
lodged  with  the  comptroller  soon  after  they  were  drawn,  and 
this  was  in  pursuance  of  a  practice  prevailing  in  that  office. 
The  special  duties  of  the  comptroller  are  not  prescribed  by 
the  charter,  further  than  by  declaring  that  any  financial 
power  or  duty  confided  to  any  city  officer  may  be  vested 
exclusively  in  him.  (Laws  1843,  p.  120,. §  12.)  This  author^ 
ity,  together  with  the  custom  found  by  the  referee,  was  suffix 
cient,  prima  faciSy  to  cast  the  onus  upon  the  city' of 
showing  by  their  by-laws  that  his  duties  did  not  embrace  the 
subject  of  the  city  indebtedness.  A  corporation  consists  of 
officers  and  agents,  some  of  whom  must  represent  the  corpor- 
ate body  in  such  a  sense  as  to  render  him  a  proper  party  to 
receive  such  a  notice.'  Baker's  revocation  of  the  orders  Y^as 
served  upon  the  comptroller,  and  as  the  common  council 
acted  upon  that  revocation,  the  presumption  is  inevitable  that 
the  revocation  came  to  its  knowledge,  and  as  it  pre-€np- 
posed  the  existence  of  orders,  it  was  sufficient  at  least  to  put 
it  upon  inquiry.  I  do  not  say  that  what  was  done  by  the 
comptroller  amounted  to  a  contmct  with  the  holders  of  the 
orders  in  the  nature  of  an  acceptance  or  an  engageipiant  to 
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pay  them.  It  was  aufllicietit  to  charge  the  city  with  notice 
of  the  orderft  and  of  their  contents. 

The  question  then  is  whether  the  ol^ders,  they  having  been 
giveii  for  yalne,  amounted  to  an  assignment  or  appropriation 
of  portions  of  the  indebtedness  which  was  accruing  in 
Baker's  favor  against  the  city,  to  their  benefit  respectively. 
I  do  not  suppose  that  any  privity  of  contract  is  established 
between  the  city  and  the  holders  of  the  orders.  It  is  suf- 
ficient if  these  holders,  by  their  transactions  with  Baker  and 
the  notice  to  the  eorporation,  had  acquired  an  equitable 
interest  in  the  fund.  If  that  be  established,  it  follows  that 
the  city,  as  the  holder  of  the  fond,'  was  the  trustee  of  the 
parties  interested  in  it,  and  could  not  equitably  do  anything 
to  prejudice  the  interest  of  these  parties.  That  the  holders 
•  of  the  t>rderB  had  acquired  suqh  an  interest  seems  to  me  well 
establiflhed  by  authority.  In  Bow  v.  Dmoaon  (1  Yes.,  Sr., 
831)  it  appeared  that  one  Gibson  had  lent  money  to  parties 
imder  whom  the  defendant  claimed,  and  gave  them  an  order 
on  Swinburne,  the  deputy  of  Horace  Walpole,  who  was  an 
officer  of  the  exchequer,  for  the  payment  out  of  the  moneys 
due  to  him  trbm  Walpole,  out  of  the  exchequer,  of  £400  to 
ome  of  the  persons,  and  £200  to  the  other,  "  value  received.'' 
The  question'  was  whethey  the  representatives  of  these  per 
sons  were  entitled  to  a  specific  lien  upon  the  moneys  due 
frem  the  exchequer  to  the  estate  of  Gibson,  he  having  become 
s  banknipt,  and  it  was  held  that  they  were  entitled  to  such 
fiem  Lord  HabdwiOsx  stid :  ^  This  draft,  which  amounts  |;o 
aa  assignment,  is  deposited  with  the  officer,  Swinburne,  and 
therefore  is  attached  immediately  upon  it,  so  that  Swinburne 
eevld  not  have  paid  the  money  to  Gibson,  supposing  he  had 
not  been  bankrupt;  without  making  himself  liable  to  the 
defendants,  because  he  would  have  paid  it  with  ftill  notice 
of  the  assignment  for  'a  valuable  consideration." 

bk  Yeatee  v.  Orav^  (1  Ves.,  Sr.,  280),  the  facts  were  that 
Dawson  owiad  Yfttfes  and  Brown  £450,  fbr  which  they  held  his 
itote.  By  an  arrangement  between  Dawson  and  Graves  and 
Dickinson,  the  latter  was  to  purchase  a  dwelling-house  of 
Dawson.    Yates  and  Brown  pressed  Dawson  for  payment  on 


198  Haix  v.  The  City  of  Buffalo.  [Sept., 

Opinion  of  the  Court)  per  Dbkio,  Ch.  J. 

the  note,  and  he  gave  them  an  order  on  GravoB  and  Dickin- 
Bon  for  the  amount  of  the  note  out  of  the  pnrchafie-money  of 
the  honse  "  for  value  received"  and  the  note  was  given  up. 
The  order  was  not  accepted,  but  Graves  and  Dickinson 
verbally  agreed  that  when  the  purchase-money  was  to  be  paid 
Brown  should  receive  notice  to  attend.  Dawson  after- 
ward became  bankrupt;  Lord  Chancellor  Thxjelow  said, 
^^  this  is  nothing  but  a  direction  by  a  man  to  pay  part  of  his 
money  to  another  for  a  foregone  valuable  consideration.  If 
he  could  transfer  he  has  done  it ;  and,  it  being  his  own  money, 
he  could  transfer.  The  transfer  was  actually  made.  They 
were  in  the  right  not  to  accept,  as  it  was  not  a  bill  of 
exchange.  It  is  not  an  inchoate  business.  The  order  fixed 
the  money  the  moment  it  was  shown  to  Graves  and  Dickiii- 
son ;"  and  he  made  a  decree  accordingly. 

Passing  over  a  considerable  period  of  time  we  come  to 
ZeU  V.  Meries  (4  Lewinz,  607),  where  a  builder,  who  was 
erecting  a  house  under  a  contract,  gave  an  order  to  one  who 
had  furnished  him  with  lumber,  for  certain  sums  out  of  moneys 
which  would  become  payable  to  him  on  the  contract.  It  waft 
held  a  good  equitable  assignment,  and  so  much  of  these 
moneys  as  the  orders  called  for  was  decreed  to  be  paid  to  the 
holder  of  the  order.  See  also,  to  the  same  general  purport, 
£ii/m  V.  Carvalho  (4  Mylne  &  Craig,  690),  and  Rodeck  v. 
GwnddU  (15  Eng.  Law  and  £q.,  22).  In  the  first  of  these 
cases  Lord  Chancellor  Coldenham  laid  down  the  equitable 
principle  in  these  words :  "  In  equity,  an  order  given  by  a 
didbtor  to  his  creditor  upon  a  third  person  having  funds  of 
the  debtor  to  pay  the  creditor  out  of  such  funds,  is  a  binding 
equitable  assignment  of  so  much  of  the  fund."  He  quotes 
the  dictum  of  Lord  Eldok  in  ex  parte  Zonth  (3  Levinz,  293)^ 
as  follows :  ^'  It  has  been  decided  in  bankruptcy  that  if  a 
creditor  gives  an  order  on  his  debtor  to  pay  a  sum  in  dis- 
charge of  his  debt,  and  that  order  is  shown  to  the  debtcn*,  U 
hinds  Kvm.  On  the  other  hand,  this  doctrine  is  brought  into 
doubt  by  some  decisions  in  courts  of  law  which  require  that 
the  party  receiving  the  order  should  in  some  way  enter  into 
a  contract.    Tha^  has  been  the  course  of  ihevr  decisions ;  but 
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it  certainly  is  not  the  doctrine  of  this  court.''  Lord  Golden- 
HAM  adds,  that  ^  it  is  upon  this  principle  that  assignments  of 
future  freight,  and  of  non-existing  but  expected  funds 
have  been  enforced  in  equity." 

The  principle  of  these  cases  has  been  adopted  and  frequently 
act^d  on  in  this  country.  (2  Story's  Eq.,  1044;  Peyton  v. 
ffaOet,  1  Gaines,  363 ;  Waters  v.  Barker,  12  Johns.,  276 ; 
Bradley  v.  Booty  5  Paige,  362 ;  Marim  v.  Naylor^  1  Hill, 
583.)  Many  other  cases  of  a  similar  character  are  referred 
to  in  those  which  have  been  cited.  In  Field  v.  The  Mayor , 
etc.,  of  Jfew  York  (2  Seld.,  179),  a  similar  question  came 
before  this  court.  One  who  had  contracts  with  the  corpora- 
tion of  the  city  of  New  York  for  printing,  for  a  valuable 
consideration,  assigned,  to  a  party  under  whom  the  plaintiff 
claimed,  his  bills  against  the  corporation,  to  the  amount  of 
$1,500,  to  be  paid  after  two  prior  assignments  had  been 
satisfied.  The  only  notice  given  to  the  city  was  a  letter  to 
tJie  comptroller,  accompanied  with  a  copv  of  the  assignment. 
It  was  held  that  the  assignment  was  a  transfer  enforceable  in 
equity,  and  that  the  plaintiff  was  entitled  to  a  decree  against 
the  city.  (See  also  Zowery  v.  Steioardy  25  N.  Y.,  239.) 

The  orders  in  these  cases  were  not  bills  of  exchange.  They 
were  payable  out  of  a  particular  fund,  and  that  fund  was  to 
arise  and  be  made  available  subsequently  to  the  drawing  of  the 
orders,  and  there  is  some  doubt  whether  they  could  be  consid- 
ered as  payable  in  money.  The  judgment  which  it  is  pro- 
posed to  give  will  not  be  in  any  respect  hostile  to  the  cases  which 
hold  that  the  drawee  of  a  proper  bill  is  liable  to  the  holder 
only  upon  an  acceptance  of  the  bill.  (Luf  v.  Pcfpe^  5  Hill, 
417 ;  Harrie  v.  Clark,  3  Gomst.,  93  ;  MandeviUe  v.  Welch,  5 
Wheat.,  277.)  The  point  decided  in  the  last  case  was  that 
the  drawing  by  a  creditor  of  a  bill  upon  his  debtor  in  favor 
of  a  third  person,  with  some  other  slight  circumstances,  did 
not  amount  to  an  assignment  of  the  debt.  Stress  waa  laid 
by  the  counsel,  who  argued  against  the  position,  that  it 
was  an  assignment,  upon  this  circimistauce,  that  the  bill  wag 
general  and  not  payable  out  of  a  particular  fund.  What 
was  said  by  Judge  Stobt,  in  giving  the  reasons  of  the 
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court,  of  the  impoBsibility  of  deciding  a  demand  by  an 
Bseignment  of  a  portion  of  it,  was  probably  correct  in  the 
application  which  he  made  of  the  principle,  but  if  it  was  in- 
tended to  Btate  that  equity  would  not  protect  an  assignment 
of  part  of  a  demand,  the  dictum  is  hostile  to  nearly  all  the 
cases  I  have  referred  to,  and  especially  to  the  one  in  this 
court  which  distinctly  pressented  that  feature. 

The  orders  in  tliis  case  were  not  expressed  to  be  for  value 
received,  as  in  some  of  the  cases  cited.  It  was,  however, 
proved  and  found  that  they  were  given  for  value.  I  do  not 
think  it  was  nec^essary  for  the  city  to  have  had  specific  notice 
of  that  circumstance.  The  drawing  of  the  first  class  of 
orders,  and  the  transfer  by  Kbse  of  the  interest  which 
they  were  supposed  to  create,  was  sufficient  evidence  to  put 
the  city  upon  inquiry,  and  to  show  conclusively  that  Kose 
was  not  the  mere  agent  of  Baker.  A  proper  inquiry  would 
liave  disclosed  the  fact'  that  they  were  given  for  a  valuable 
consideration.        # 

The  appeal  being  On  behalf  of  the  city  alone,  no  question 
is  presented  respecting  the  distribution  of  the  money  among 
the  different  claimants.  The  recovery  was  for  the  precise 
amoimt  which  the  city  would  have  owed  Baker  if  he  had  not 
parted  with  his  claim;  The  orders  which  he  had  given  to 
"Rose  exceeded  the  whole  balance  in  his  favor.  It  cannot, 
therefore,  be  said  that  injustice  has  been  done  to  the  city, 
even  should  the  disposition  of  the  moneys  be  inaccurate,  of 
which  I  have  found  no  evidence. 

It  is  objected  that  it  was  not  proved  that  Baker  was 
insolvent ;  atid  that  is  true,  though  this  contest  among  his 
creditors  leads  to  a  strong  inference  that  such  was  the  fact.  I 
do  not  see,  however;  that  it  was  essential  to  establish  that 
&ct.  If,  as  has  been  held,  the  drawing  of  the  orders  was^a 
transfer  jpro  tcmto  of  the  debt,  the  holders  were  entitled  to 
resort  in  the  first  instance  to  the  city  to  enforce  their  demands, 
and  it  would  have  been  no  answer  for  the  city  to  say  that 
they  might  have  had  a  remedy  against  Baker. 

It  is  readily  seen  that  the  principle  which  we  feel  bound 
to  act  upon  may  operate  inconveniently  upon  parties  owing 
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demands  of  this  character,  by  obliging  them  to  arrange  with 
flerecal  parties  iclaiming  under  the  one  with  whom  they  had 
contracted.  Bat  the  same  difficnlty  frequently  arises  where 
a  creditor  has  parted,  by  mere  formal  transfers,  with  the 
whole  or  portions  of  the  debt.  The  law  affords  the  debtor  & 
remedy  in  the  nature  of  a  suit  of  interpleader,  so  that  it  is 
his  own  fitnlt  if  he  pays  to  a  person  not  aiti^ed.  If  the  rule 
would  still  operate  inoonveniently  to  municipal  corporations, 
who  are,  perhaps,  more  exposed  than  others  to  be  embarrassed 
with  conflicting  claims,  it  is  for  the  legielature  to  protect 
them.  They  might  also*  povide  by  express  agreement  that 
they  should  not  be  obliged  to  recognize  derivatiTe  claims 
arising  out  of  a  contract  for  a  public  improvement. 
I  am  in  &Tar  of  affirming  the  judgment  appealed  from. 

lM0RAfiA]f,  J.  The  indebtedness  of  the  city  of  Buffalo  for 
the  amount  claimed  by  Baker  as  due  him  is  admitted,  it 
bemg  alleged  in  the  complaint  and  not  denied  in  the  answer. 
The  only  allegations  denied  in  the  answer  of  the  appellants 
are;  1.  As  to  the  drawing  of  the  orders  by  Baker;  2. 
The  iacceptance  of  the  Orders  by  the  6ity ;  and,  3.  Whether 
the  assignment  of  the  orders  set  forth  in  th^  complaint  were 
executed.  The  first  and  third  of  these  defenses  were  proved 
on  the  trial  and  were  found  by  the  referee  against  the  defend- 
ants. I  do  not  understand  the  appe&ants  as  insisting  on 
these  defenses.  The  only  remaining  one  set  up  in  the  answer 
is  to  the  aceeptance  by  the  defendants  of  the  orders,'  so  as  to 
bind  the  city  to  the  payment. 

The  referee  finds  that  Baker  drew  five  orders  on  the  eomp« 
troller  in  favor  of  Bose  for  the  Sum,  in  all,  of  $1,189.79. 
That  Bose  delivered  the  orders  to  the  comptroller,  who 
annexed  them  to  the  contract  of  Baker.  The  amount  due 
Bose  was  subsequently  reduced  somewhat  by  repayment. 
Afterward  the  amount  due  Baker  from  the  city  was  adjusted 
and  an  order  for  that  amount  was  directed  by  the  council  to 
be  drawn  in  favor  of  Baker. 

There  can  be  no  doubt  that  the  assignees  of  such  a  claim 
might  give  notice  of  the  assignment  to  them  and  recover 
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the  Bame  without  an  actual  acceptance  by  the  debtor  of  the 
order  or  promise  to  pay  to  the  assignee.  This  was  held  in 
Morton  v.  Nwylor^  1  Hill,  683.  Cowen,  J.,  says : — "  The 
order  was  an  equitable  assignment  of  the  rent  in  question, 
with  notice  to  Morton  who  was  bound  to  pay  it  according  to 
the  order  whether  he  had  accepted  it  or  not."  ( Wheder  v. 
Wheder^  9  Cowen,  34.)  Nor  is  it  any  objection  to  a  recovery 
under  such  an  order  or  assignment  that  it  is  not  for  the  whole 
of  the  balance  due.  (Taylor  v.  Baie%^  5  Cowen,  376 ;  PaUi- 
son  V.  JBTtrfZ,  9  id.,  747;  Mdd  v.  The  Mwyor^  etc.^  of  New 
Yorky  2  Seld.,  179.)  Whether  there  was  or  not  any  valid 
defense  in  the  matters  relied  on  by  the  appellants  of  a  pay- 
ment to  Baker  is  unnecessary  to  be  decided  in  this  action. 
No  such  defense  was  set  up  in  the  answer  and  the  appellants 
have  no  right  to  avail  themselves  of  the  finding  of  the  referee 
which  may  have  been  necessary  under  the  issues  raised  by 
the  other  defendants. 

The  objection  that  notice  to  the  comptroller  was  not  notice 
to  the  city  of  Buffalo  is  taken  by  the  appellants.  In  Field  v. 
The  MayoTy  etc.^  of  New  YorJc^  ewpra^  the  same  objection 
was  taken  and  overruled.  The  court  say  the  notice  of  the 
respondent's  claims  was  served  upon  the  comptroller  whUe 
in  his  office,  engaged  in  the  duties  thereof,  and  was  beyond 
all  doubt  sufficient. 

I  think  the  judgment  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 
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ICaltbt  G.  Lane,  Appellant,  v  Stephen  Ltttz,  Fbanggds 
Doll,  Johk  Gebmann,  Anthont  Lambbboht,  and  Merwin 
B.  Bbbweb,  Bespondents. 

In  an  equitable  prooeeding,  the  court  will  not  direct  the  receiver  to  sell  property 

without  first  giving  a  party  daiming  title  thereto,  a  hearing. 
As  affecting  the  rights  of  parties,  it  is  not  essential  that  a  chattel  mortgage 

should  have  been  on  file  at  the  commencement  of  an  action  in  which  the 

existence  of  the  mortgage  is  recognized. 
The  statute  declaring  that  a  chattel  mortgage  shall  be  absolutely  void  as  against 

tiie  creditors  of  the  mortgagor,  when  the  property  is  left  in  his  possession, 

unless  filed,  does  not  indude  creditors  at  large. 
!Ihe  creditor  must  have  attached  the  mortgaged  property  and  have  acquired  a 

lien  upon  it  in  some  legal  way  before  the  question  can  be  raised. 

This  action,  in  the  nature  of  a  creditor's  bill,  was  brought 
by  plaintiff,  as  assignee  of  a  judgment  obtained  by  David 
Lane,  James  G.  Carpenter,  and  Henry  W.  Miller,  against 
Lutz,  Doll  &  Germann,  upon  the  return,  of  an  execution 
unsatisfied,  to  set  aside  a  sale  made  by  them  in  May,  1854, 
of  the  ^' ManhattanviUe  line"  of  stages,  horses,  etc.,  to  the 
drfendant,  Lambrecht ;  and  also  to  set  aside  an  assignment, 
made  at  the  same  time,  by  Lutz,  Doll,  and  Gemiann,  to 
Brewer. 

Hnsson  was  not  a  party  to  the  suit,  but  held  a  chattel 
mortgage  on  the  property  sold  to  Lambrecht,  which  mort- 
gage is  mentioned  in  the  complaint  and  its  validity  is  nowhere 
questioned  by  the  pleadings. 

The  case  was  tried  in  April,  1865,  before  Judge  Mttohisll, 
in  the  first  district,  who  decided  and  adjudged  the  sale  and 
assignment  void,  and  directed  the  appointment  of  a  receiver, 
to  sell  the  whole  property  ^^  subfect  to  the  same  incunJbranoeB 
to  foAioh  it  VHU  UabU  wJim  I/mbr€ckt  took  ity 

The  principal  of  these  incumbrances  were  chattel  mortgages, 
of  which  Joseph  Husson,  the  respondent  in  this  appeal,  was 
assignee,  from  Benjamin  Moore,  to  whom  they  were  originally 
given.  Moore  originally  owned  the  stage  line  and  the  prop- 
erty connected  with  it,  and  as  early  as  1852  sold  the  same  to 


804  Lams  v.  Lute.  [June, 


SUteaiant  of  ease. 


LutZy  Doll  &  Germann,  fronl  whom  he  took  a  chattel  mort- 
gage thereon,  to  secure  $11,000  a  part  of  the  purchase-monej. 
In  February,  1853,  a  portion  of  the  mortgage  having  been 
paid,  a  new  mortgage  for  the  balance  of  $8,600  was  executed 
bj^Lutz,  I>oll  &  Germabn,  to  Moore,  leaving  the  first  mort- 
gage uncanceled,  and  reciting  that  it  covered  a  part  of  the 
,amount  due  thereon.  This.  lojortgage  waa  filed  March  SSd, 
1853,  having  been  previously,  on  the  19th  day  of  the  same 
month,  assigned  by  Moore  to  Husson  the  respondent. 

In  February,  1854,  a  further  assignment  having  been  made, 
a  new  mortgage  for  the  balance,  $6,200,  was  given  by  Lutz, 
Doll  &  Germann,  to  Huaaon,  leaving  the  previous  mcirt- 
gage  uncanceled,  and  reciting  that  it  covered  a  part  of  the 
amount  due  thereon.  This  mortgage  was  not  filed  till  the 
35th  day  of  January  1855,  after  the  commencement  of  this 
action,  which  was  on  &e  20th  day  of  October  1854.  The 
cale  by  Lutz,  Doll  &  Oermann,  to  Lambrecht,  which  it  was 
the  object,  in  paH;,  of  .this  suit  to  set  aside,  wae  made  on 
the  31st  of  May  1854^  and  was  in  terms  subject  to  the  chattel 
mortgage  last  mentioned,  which  was  assign^  by  Latnbrecht, 
and  on  which  he  made  some  payments,  and  on  the  33d  of 
February,  1865  he  gave  a  new  itiortgage  to  Husson  fof  $8,800, 
the  balance  remaining  due  on  the  previoua  mortgage.  This 
last  mortgage  was  filed  on  the  day  of  its  date,  February  33d 
1866,  but  several  months  aft^r  the  commencement  of  Ihis 
action.  '  • 

The  plaintiff's  debt  :  against  Lutz,  DoH  &  Oermann, 
accrued  in  1853  and  1854,  while  the  latter  :were  owing  the 
4sh«ttd  tnortgages  in  question,  of  which  the  plaintiff  had 
•Botioer-^TConstructive  notice  of^  and  by  its  having  beto'^fileA 
and  actual  notice  of  both,-in  April,  and  May,  1854,  three 
iznontha  before^  they  obtained  the  judgmeiit  by  confession 
against  Lutz,  Doll  db^Jermann^  which  operated  as  the  founda- 
tion of  this  action.  That  judgment  was  con^BBsed  August 
17ih,  1854;  exeoution  was  issued  and  rbtumed  unsatisfiM 
tfafireon  on  the  s«me>  day;  It.  is  probable  the  plaintiff  wae 
AOt  infonned,  imtil  after  the  commencement  of  this  action;  of 
<the  &ot  that  Hufisonfs  mortgage  was  not  filed/ 
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0»  the  11th  day  of  Oetober,  18M,  David  Lane  &  Co.^ 
assigned  the  judgment  to  plaintiff. 

On  &e  14th  Ootober,  1854,  plaintiff  oonimenoed  this  action, 
''to  set  aside  the  sale  of  1h.e  'stage  liste  and  the  property 
belonging  thereto,  and  that  the  deed  of  said  lots  above 
described,  and  said  assignment,  be  set  aside,  and  ihe  whole 
of  said  property  belonging  to  said  stage  line,  as  well  as  said 
six  lots  and  bailding&  there<m,  or  so  mnoh  thereof  as  shall  be 
necessary,  be  applied  on  the  payment  of  the  plaintiff's  said 
judgment." 

(The  complaint  admits  the  existence  of  HuMn's  ehattd 
Biortgage.  No  fraud  is  alleged  respiting  it^  and  Susson^  is 
not  made  «  ^arty.) 

The  suit  was  tried  before  Judge  MnroHBLi^  at  Speoial 
Term,  who  decided,  April  21, 1865,  the  sale  and  assignment 
void^  and  directed  the  appointment  of  a  receiver .''  to  sell  the 
whole  property,  subjeet  to  the  same-incumbranoes  to  whieh. 
it  was  liable  when  Lambreoht  took  it."    :  r 

Plaintiff  never  appealed  from  thid  finding,  or*  attempted  to 
ilter  or  modify  it^    < 

A  receiver  was  appointed  April ,25, 1855,.who' advertised 
and  sold  the  property.  May  5, 1855,  and  subsequent  days. 
The  handbiUs  of  sale  {»repared  by  the  receivetr  and  plaintiff ''b' 
attorney,  say :  "  If  sold  together,  the  present  property  -will 
be  sold  subject  to  two  chattel  mortgages,  btit  if  sold  in  parw 
eels  it  will  be  free  from  incumbrances."  Huflson's  mortgage 
b^mg  one  of  them.  •  ^ 

An  attempt  was  twice  made  to  sell  in  bulk*  on  the  5th  of 
May,  but  no  bids  being  made,  it  wae,  sold  in  parcels,,  under: 
the  understanding  and  agreement  on  the  part  of  the  plain* 
tiff  and  Husson,  that  his  mortgage  should  be  first  paid  from 
the  proceeds  of  sale.  This  was  Husson's  first  connection 
with  this  suit 

Previous  to  the  sale  by  the  receiver^  both  plaintiff  and  his 
brother  David  Lane  saw  themortgagesin  Husson's  office,  and 
David  (who  was  one  of  the  plaintiffl  in  the  original  salt, 
and  who  is  charged  to  be  the  real  plaistiff  in  interest  in  this 
suit)  offered  to  pay  Husson  an  inatallment  of  $200,  then  due 
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and  owing  bj  Lambrecht,  to  prevent  a  forecloBure  of  his 
chattel  mortgage. 

The  property  was  sold  in  parcek,  and  notwithstanding  the 
understanding  and  agreement  made  by  plaintijBT  with  Hosson, 
the  fonds  were  brought  into  court  by  the  receiver. 

By  this  agreement  made  with  the  plaintiff,  previous  to  the 
sale,  HusBon  permitted  the  sale  to  be  made  free  from  his 
mortgage,  and  the  articles  to  be  separated,  expecting  to  be 
first  paid. 

An  order  was  entered,  October  23,  1855,  referring  the 
accounts  of  the  receiver  to  a  referee  for  examination,  to  take 
proof  of  and  pay  the  liens,  if  any ;  upon  this  order,  served 
upon  Husson,  he  was  brought  in  to  prove  his  claim,  but  was 
never  otherwise  made  a  party  thereto. 

The  funds  in  receiver's  hands  proving  insufficient  to  pay 
the  liens,  a  question  is  now  raised  by  the  plaintiff  that  Hud- 
son's mortgage  not  having  been  filed,  it  is  void  as  against  him 
and  that  he,  and  not  Husson,  is  entitled  to  the  frmd  in  court. 

Husson  produced  before  the  referee  the  several  mortgages 
and  assignment  held  oy  him,  proved  the  facts  above  stated, 
that  the  original  mortgage  to  Moore  was  for  part  of  the  pur- 
chase-money, that  it  had  been  reduced  by  payments  and  the 
subsequent  mortgages  given  in  renewal,  to  show  the  true 
amount  due,  and  that  Lutz,  Doll  &  G^rmann,  and  Lam- 
brecht  never  claimed,  except  subject  to  Husson's  mortgages. 

The  referee  reported  November  1,  1856,  after  a  year's  liti- 
gation before  him,  that  there  was  due  to  Husson  $4,024.90, 
and  that  the  net  proceeds  of  sale  of  the  articles  mortgaged  to 
him  amounted  to  $3,609«70,  which  amount  he  ordered  the 
said  receiver  to  pay  to  Husson,  and  annexed  to  his  said 
report  the  questions  of  law  and  fact,  as  decided  and  found  by 
him. 

On  appeal  to  the  Special  Term,  the  referee's  report  was 
confirmed,  and  on  further  appeal  to  the  General  Term  the 
judgment  of  the  Special  Term  was  affirmed,  no  opinion 
being  delivered  by  the  latter  court. 

The  reasons  assigned  by  the  referee  and  by  th(3  Special 
Term  in  support  of  the  conclusions  at  which  they  arrived 
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were  Bubstantially  these:  1.  That  although  the  statute 
(3  B.  8.,  186)  declares  that  the  mortgage,  unless  filed,  shall 
be  absolutely  void  as  against  the  creditors  of  the  mortgagee, 
and  subsequent  purchasers  and  mortgagees  in  good  faith,  yet 
the  creditor  may  waive  this  right,  and  treat  the  mortgage  as 
▼alid,  and  be  estopped  by  his  acts  from  insisting  upon  its 
invalidity.  3.  That  although  the  plaintiff  might  perhaps 
have  treated  the  mortgage  as  a  nullity,  and  sold  the  property 
under  his  execution  irrespective  of  it,  or  filed  a  bill  for  the 
single  purpose  of  removing  out  of  the  way  of  his  execution 
the  fraudulent  obstruction  interposed  by  the  mortgage,  yet 
he  has  done  neither  of  these  things,  but  causing  his  execu- 
tion to  be  returned  unsatisfied,  has  filed  a  bill  in  the  nature 
of  a  creditor's  bill  to  reach  the  equitable  interests  of  his 
debtor,  and  charged  those  interests  to  be  the  property,  real 
and  personal,  connected  with  this  stage  route,  subject  to  the 
mortgage  now  in  question,  seeking  to  apply  that  property 
thus  subject  to,  and  not  regardless  or  independent  of  that 
mortgage,  to  the  satisfaction  of  his  debt.  3.  That  the  Special 
Term,  on  the  hearing  of  that  case,  to  which  Husson  was  in  no 
wise  a  party,  in  conformity  with  the  aspect  of  it  presented 
by  the  plaintiff,  pronounces  the  sale  to  Lambrecht  and  the 
assignment  to  Brewer  fraudulent  and  void,  and  directs  the 
receiver  to  sell  the  property,  subject  to  the  same  incumbrances 
to  which  it  was  liable  when  Lambrecht  took  it,  the  mort-  ^ 
gage  to  Husson  being  one  of  these ;  that  the  plaintiff  sub- 
submitted  to  this  order  and  acted  upon  it ;  that  under  it  the 
receiver  took  and  could  sell  no  more  than  the  interest  of 
the  mortgagors  subject  to  the  mortgage.  4.  That  the  adver- 
tisements of  sale,  the  understanding  and  conversations  of 
the  parties  interested  therein,  and  the  sale  itself,  were  in 
conformity  with  those  views,  and  showed  the  concurrent 
construction  put  by  all  of  them  upon  the  order  of  the  court 
to  be,  that  it  was  the  proceeds  of  the  sale  subject  to  the 
mortgages,  or  the  net  proceeds  after  deducting  the  mort- 
'gages,  to  which  the  plaintiff  was  entitled  under  the  judgment 
of  the  court,  and  nothing  more,  and  that,  therefore,  when 
the  plaintiff  and  Husson  agreed  that  if  the  property  was  sold 
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ia  parcels  it  waB.to  be  free  from  incnmbranee, Ihey  intended, 
and,  indeed,  expressly  agreed,  tibatSuascm's  mortgage  should 
bfd  first  paid  out  of  the  proceeds,  of  the. sale.:  &  Thi4  Kcieh 
also  was  the  equitable,  aspect  of  thexsase;  that  the  Husson. 
mortgage  was  given  for  the  balance  of  the  pnrchaae^money^ 
that  in  eqnitj  Lntz,  Doll  &  Gkomann  never  owned  the  entire 
interest  in  the  property,  and  that. so  much  as  waa  notipaid 
for  equitably  belonged  to:  Moore,  («  Hnsson,  his  aasignea.' 

From  the  judgment  of  the  General  Term  the  plaintiff  haa 
appealed  to  this  court 

Sotomon  Z.  SuU^  for  the  appellant, 

Marshall  S.  BidweU^  for  the  respond^it. 

i 

IIoGBBOoM,  J.  The  reasons  rendered  by  the  jreferee.at 
the  special  term  for  the  disposition  of  the  case  made  in  the 
court  below  appear  to  me  to  be  cogent  and  conclusive,  and 
I  do  not  deem  it  necessary  to  enlarge  upon  them.  I  content 
myself  with  a  brief  reference  to  some  of  the  propoeitiona 
advanced  by  the  counsel  for  the  appellant. 

1.  It  is  said  that  the  commenc^nent  of  this  action  opera? 
ted  to  confer  upon  the  plaintiff  a  specific  lien  upon  the 
property  in  question,  and  that  the  mortgage  of  Husson  was 
entirely  inoperative  against  the  plaintiff  because  it  waa  not 
filed. 

It  is  not  necessary  to  discuss  either  of  these  propositionB, 
because  the  decision  in  favor  of  Husson  is  placed  upon  a 
ground  entirely  distinct  and  independent  of  these  and  con- 
sistent with  the  assumption  that  both  of  these  propoeitiona 
may  be  entirely  correct. 

2.  It  is  said  that  Husson's  mortgage  being  thus  entirely 
void  he  was  not  in  any  way  prejudiced  by  the  sale.  But,  as 
to  this,  it  must  be  observed :  First,  that  Husson  was  not  a 
party  to  the  action,  and  has  had  no  opportunity  to  set  up.bv 
answer  or  fuUy  to  establish  by  proof  what  facts  he  might 
wish  to  present  by  way  of  obviating  the  necessity  for  filing  hia 
mortgage;  second,  Husson  was  undoubtedly  prqudiced  by 
the  sale  if  it  was  not  carried  out  in  conformity  with  the  stip-. 
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Illation  to  which  he  was  a  party,  and  on  which  he  relied  for 
the  protection  of  his  interests. 

8.  It  is  said  that  the  alleged  agreement,  that  Hnsson  was 
to  be  paid  out  of  the  proceeds  of  the  sale,  was  void  as  being 
withont  consideration,  and  being  void  could  not  operate  as 
an  estoppel  against  the  plaintiff.  First,  this  assumes  what 
Hnsson  has  not  had  an  opportunity  folly  to  controvert,  to 
wit,  the  invalidity  of  his  mortgage.  Second,  the  agree- 
ment was  not  withont  consideration.  Hnsson  at  all  events 
made  a  claim  under  his  mortgage,  and  the  claim  was  sufSh 
ciently  plausible  and  colorable  to  operate  as  the  founda- 
tion of  a  8.ufficient  consideration  to  make  some  equitable 
arrangement  in  regard  to  it.  The  plaintiff  had  not-  treated 
it  as  invalid,  nor  made  Husson  a  party  to  a  suit  to  set  it 
adde,  and  the  court  had  expressly  directed  a  sale  subject  to 
it  The  bounden  duty  of  the  receiver  was  to  conform  to  the 
order  of  the  court,  from  which  plaintiff  had  taken  no  appeal, 
and  the  latter  was  not  therefore  in  a  situation  to  attack  the 
mortgage  of  Husson.  But,  apprehending  that  the  mortgage 
of  Husson  might  embarrass  the  sale  and  cause  a  sacrifice  of 
the  property  if  sold  in  parcels,  the  plaintiff  made  an  explicit 
arrangement  with  Husson,  which  the  plaintiff  expected  to 
be  advantageous  to  hun,  but  which  he  now  wishes  to  repu- 
diate, that  the  property  should  be  sold,  discharged  of  the 
incumbrances  which  were  to  be  paid  out  of  the  proceeds.  I 
think  the  plaintiff  is  precluded  from  receding  from  his  agree* 
ment  by  every  consideration  which  enters  into  the  idea  of  an' 
equitable  estoppel. 

4.  It  is  said  that  the  plaintiff  acted  in  ignorance  of  the 
hd  that  the  mortgage  was  not  filed,  and  therefore  should  not 
be  bound  by  the  course  of  proceeding  to.  which  he  assented. 
First,  it  is  probably  true,  though  it  does  not  appear  to  be 
expressly  proved,  that  plaintiff  was  ignorant  of  the  filing  of 
the  mortgage,  but  there  is  no  pretense  or  proof  that  Husson 
fraudulently  concealed  that  fact  from  him.  The  plaintiff  had 
an  opportunity  and  was  bound  to  acquaint  himself  with  the 
fiMst,  and  his  neglect  to  do  so  was  his  own  misfortune.  He 
Binst  be  bound  by  his  agreement  if  he  was  not  inequitably  sur- 
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prised  or  fraudalentlj  entrapped  into  it  by  HusBon.  Second, 
there  is  no  certainty  that  he  would  not  have  made  precisely 
the  agreement  that  he  did  if  he  had  been  aware  of  the  non- 
jBling  of  the  mortgage.  He  does  not  say  that  he  would  not. 
He  had  instituted  proceedings  without  making  Husson  a 
party,  having  entirely  a  different  aspect,  which  disabled  him 
from  setting  aside  that  mortgage  without  entirely  revolution- 
izing the  framework  of  his  proceedings.  The  court  had  made 
an  order  upon  the  assumption  that  Husson's  mortgage  was 
to  be  paid.  The  plaintiff  had  practically  adopted  that  order, 
and  if  he  had  then  ascertained  tor  the  first  the  non-filing  of 
the  mortgage  he  might  perhaps  have  very  rationally  con- 
cluded that  it  was  better  to  go  on  and  take  his  chances  for 
ultimate  compensation  out  of  the  proceeds  of  a  sale  subject 
to  the  mortgage,  which  he  probably  supposed  would  protect 
his  debt  as  well  as  tha  mortgage,  than  to  retrace  his  steps, 
pay  the  costs,  begin  anew,  make  Husson  a  party  to  the  new 
proceedings,  charge  the  invalidity  of  the  mortgage,  with  the 
chances  of  possible,  if  not  probable  discomfiture. 

In  every  aspect  in  which  I  have  been  able  to  consider  the 
ease  I  think  the  order  of  the  court  below  was  right  and 
should  be  affinned. 

Wbight,  J.  The  appeal  is  by  the  plaintiff  from  so  much 
of  the  judgment  as  declares  Husson  to  be  entitled,  as  the 
holder  of  a  chattel  mortgage  upon  the  property,  to  be  paid 
out  of  the  fund  arising  from  a  sale  of  such  property  under 
the  order  of  the  court.  The  action  was  by  the  plaintiff  a 
judgment  creditor  of  the  defendants  Lutz,  Doll  and  Gbr- 
mann  to  set  aside  what  was  claimed  to  be,  a  fraudulent  trans- 
fer of  the  property  by  them  to  the  defendant  Lambrecht,  and 
to  have  the  same  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  his  judgment.  Husson,  who  held  a  chattel'  mortgage 
on  it,  for  a  part  of  the  purchase-money  (the  existence  of 
which  mortgage  the  assignees  of  the  plaintiff  had  knowledge 
of,  before  obtaining  a  confession  of  the  judgment),  was  not 
made  a  party.  The  court  decided  the  sale  and  assignment  to 
Lambrecht  to  be  void,  and  instead  of  simply  setting  aside  the 
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conveyance,  and  allowing  the  plaintiff  to  ifisne  a  new  ezecn* 
tion,  directed  a  receiver  to  be  appointed  to  sell  the  property, 
Babject  to  the  same  incmnbrancea  to  which  it  was  liable  when 
tranfiferred  to  Lambrecht.  This  was  the  only  direction  that 
could  rightly  have  been  given.  At  the  time  Lambrecht 
took  the  property,  it  was  subject  to  Husson's  mortgage, 
which  had  been  given  to  Lnts,  Doll  and  Germann  for  an  un- 
paid portion  of  the  purchase-money.  Husson,  not  being  a 
party,  his  rights  could  not  be  affected  by  any  proceeding  in 
ihe  soit ;  and  the  court  having  set  aside  the  fraudulent  con- 
veyance to  Lambrecht,  and  taken  the  property  into  its  own 
hands,  could  not  equitably  make  any  other  disposition  of  the 
case.  The  only  question  involved  was  as  to  what  passed  to 
Lambrecht  by  the  conveyance  from  Luts  &  Co.,  which  was 
adjudged  to  be  void ;  and  this  was  the  property  which  Luts 
&  Go.  held,  subject  to  the  Husson  mortgage.  This  mortgage 
was  a  valid  lien  as  against  them  when  the  conveyaQce  was 
made  to  Lambrecht ;  and  the  plaintiff,  while  admitting  this, 
did  not  make  Husson  a  party  to  the  suit,  or  suggest  that  his 
mortgage  was  invalid,  or  ask  any  relief  other  than  the  pre- 
tended transfer  to  Lambrecht  might  be  set  aside.  All  that 
the  receiver  could  rightly  take  under  the  order,  or  could  sell, 
was  the  property,  subject  to  Husson's  mortgage.  The  court 
might  have  directed  the  mere  title  of  Lutz,  Doll  &  Germann 
to  be  sold,  without  giving  Husson  an  opportunity  to  be  heard ; 
but  in  an  equitable  proceeding  no  court  orders  a  receiver  to 
sell  the  thing  itself,  without  giving  a  party  claiming  title  to 
it,  a  hearing.  The  plaintiff  acquiesced  in  the  decision  appoint- 
ing a  receiver  to  make  sale  of  the  property  itself,  subject  to 
the  incumbrance  to  which  it  was  liable,  when  transferr^  to 
Lambrecht;.  making  no  attempt  to  alter  or  modify  it,  but 
consenting  thereto.  His  attorney  subsequently,  in  concert 
with  the  receiver,  prepared  notices  qf  the  sale  of  the  property, 
in  wluch  it  was  stated,  that  if  sold  in  bulk,  the  sale  would 
be  subject  to  two  chattel  mortgages  (Husson's  mortgage 
being  one  of  them),  but  if  sold  in  parcels,  the  sale  would  be 
free  from  incumbrances;  and  afterward,  and  on  the  day  of. 
sale  (the  plaintiff  Husson,  and  other  parties  interested  in  the. 
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property,  being  pres^it),  an  attempt  waB  twice  made  to  sell 
in  bnlk^  bat  no  bid  being  made^  it  waB  sold  in  parcele,  and 
as  the  evidence  clearly  shows,  in  pnrsaance  of  an  nnder- 
standing  and  agreement  between  the  plaintiff  and  Hnsson, 
that  the  mortgage  of  the  latter  should  be  first  paid  from  the 
proceeds  of  the  sale.  Having  this  agreement  with  the  plain- 
tiff, HoBson  permitted  the  sale  to  be  made  free  from  his  mort- 
gage, and  the  articles  to  be  separated,  expecting  to  be  first 
paid ;  but,  in  disregard  of  the  agreement,  the  entire  proceeds 
were  brought  into  court  by  the  receiver.  Subsequently  a  refer- 
ence was  ordered  to  examine  the  accounts  of  the  receiver,  and 
to  take  proof  of,  and  pay  Vens,  if  any ;  a  copy  of  the  order  and 
notice  of  the  reference  being  directed  to  be  served  on  Husson* 
At  this  point  of  time  Husson  first  appeared  as  a  party  to  the 
litigation,  and,  very  plainly,  thus  informally  drawn  in,  if 
not  on  the  plaintiff's  own  motion,  at  least  by  his  consent. 
Tip  to  this  time,  it  seems  all  the  parties  interested  seem  to  have 
agreed,  that  it  was  the  net  proceeds  of  the  property,  after 
payment  of  all  the  incumbrances,  including  Husson's  mort- 
gage, that  the  plaintiff  was  entitled  to  under  the  decision 
and  judgment  of  the  court,  and  nothing  more.  It  had  been 
supposed  that  the  whole  property  of  the  Hanhattanville  line 
would  sell  for  a  sufficient  sum  to  meet  the  incumbrances  and 
pay  the  plaintiff's  judgment ; '  and  on  this  supposition  the 
plaintiff  acted,  in  concert  with  Husson^  up  to  the  time  of  the 
sale.  In  this  there  was  a  disappointment ;  the  proceeds 
thereof  being  insufficient  to  meet  the  liens.  Accordingly,  on 
Hxe  reference  the  plaintiff  endeavored  to  avoid  them  entirely. 
The  objection  uiged  before  the  referee  against  considering 
Husson's  mortgage  a  Uen  upon  the  proceeds  of  the  sale  was, 
that  such  mortgage  was  not  filed  at  the  time  the  plaintiff's 
action  was  commenced.  I  do  not  think  the  objection  valid. 
It  was  not  important,  as.  affecting  the  rights  of  the  parties, 
that  the  mortgage  should  have  been  on  file  when  the  suit  was 
instituted.  As  the  statute  declares,  in  terms,  that  an 
unfiled  chattel  mortgage  shall  be  void  as  against  the  creditors 
of  the  mortgagor,  it  is  probable  (although  the  mortgage  in 
this  case  was  but  a  continuance  of  A  smes  of  moitgages  for 
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the  unpaid 'balaneeB  of  the  original  pnTehase-money  for  the 
propertj  dne  from  Lntz^  Ca,  and  the  plaintiff  had  actual 
notice  thereof),  that  had  the  plaintiff,  on  obtaining  his  judg- 
ment against  the  m6rt|j(agors,  iaaulBd  his  execution  and  sold 
the  property  then  in  the  hands  of  Lambrecht,  he  could  not 
haye  been  held  as  a  trespasser  at  the  suit  of  Husson,  the 
mortgagee.  But  an  essentially  different  oonrse  was  punned. 
Whiki  the  mortgage  was  confessedly  valid  as  against  the 
mortgagors  without  filing,  and  could  have  beeU'  made  so  at 
once  as  against  their  creditors,  an  action  to  reach  the  equit* 
able  interest  of  the  mortgagees  in  the  property  was  com- 
mmeed.  Lambrecht  was,  at  the  time,' in  possession  of  the 
property  as  owner,  by  virtue  of  a  transfer  from  the  mortga- 
gors, and  r^cogmzmg  the  Husson  mortgage  as  a  valid  lien, 
the  only  relief  prayed'  for  was  to  set  aside  the  transfer  to 
Lambreeht.  All  tiiat  was  attempted  to  be  reached,  and 
indeed  all  that  could  be  reached,  was  the  interest  whidi 
Lutt,  Doll  &  Germann  had  in  the  property  in  the  hands  of 
Lambreeht;  and  this  interest  was  their  equity  of  redemp-' 
tion,  or  right  to  any  surplus  beyond  the  mortgage.  To 
enable  the  plaintiff  to  reach  the  interest  of  Lutz,  Doll  & 
€termann  in  the  property^  it  was  sought  to  have  the  transfer 
to  Lambreeht  set  aside,  wliich  was  a  transfer  subject  to  the 
mortgage.  Procuring  this^  transfer  to  be  set  aside  did  not 
entitle  the  plaintiff  to  reach  an  interest  whidi  Luta,  Doll  & 
Germann  never  conveyed. )  As  between  Lut2  &  Oo.  and 
Hnsaon,  Aere  i»  no  pretoise  t^t  Ae  mortgage  can  be 
impeached,  and  the  court'  did  not,  and  equitably  could  not 
(Hussen  not  being  a  party  to  the  suit)  give  the  jdaintiff 
greater  rights  than  the  extent  of  Lutz,  Doll  A  Germann's' 
interest.  This  was  all  liiat  waa  done,  and  the  plaintiff : 
sidmiitted  to  a  judgment,  'limited  to  setting  aside  the 
sale  to  Lambreeht,  as  to  him,  and  directing,  not  a  sale 
of  Lutz  A  Oo.'s  interest  in  the  property,  bat  a  sale  of 
the 'property  itself  subjeet  to  the  same  incumbrances  to 
which  it  was  liable  when  transferred  to  Lambreeht  The 
judgment  obtained  by  the  plainti£^  under  such  oircmn^ 
stances,  does  not  entitle  him  to  payment  of.  it  in  prefer- 
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ence  to  Hnsaon's  mortgage.  The  lien  acquired  bj  the  filing 
of  the  complaint  ^as  not  a  specific  lien  upon  the  pro- 
perty in  question,  but  only  on  the  equitable  assets  of  Luts^ 
Doll  &  Gennann,  in  the  hands  of  £kmbrecht.  It  extaided 
only  to  such  estate  as  Lutz,  Doll  &  Germann  had  in  the 
property,  and  to  that  extent  and  no  further,  the  filing  of 
the  complaint  operated  as  an  equitable  attachment.  It 
could  not  effect  the  prior  title  to  or  lien  of  a  person  not  made 
a  party  to  the  action.  The  case  wodld  have  been  different 
had  the  plaintiff,  after  obtaining  his- judgment,  issued  an 
execution  and  levied  upon  the  property  itself.  That  virould 
have  been  the  case  of  a  judgment  creditor  levying  an  execu- 
tion upon  specific  property,  of  his  debtor,  and  raising  the 
question  affecting  the  title  or  right  of  a  third  person  to  or 
in  the  thing  itself.  There  was,  therefore,  no  lien  acquired  in 
this  case  upon  the  property  by  the  filing  of  the  complaint 
in  October,  1854,  and  when  the  Husson  mortgage  was  off  the 
files  in  the  register's  office.  It  was  entirely  immaterial  in 
this  equitable  proceeding  to  reach  the  assets  of  Lutz,  Doll  is 
Germann,  as  affecting  the  rights  of  Husson,  whether  or  not 
his  mortgage  was  on  file  when  the  suit  was  commenced* 
The  statute,  it  is  true,  declares  that  a  chattel  mortgage  shall 
be  absolutely  void  as  against  the  creditors  of  the  mortgagor 
when  the  property  is  left  in  his  possession,  unless  filed.  This 
does  not  mean  creditors  at  large. 

The  creditor  must  have  attached  the  mortgaged  property 
and  acquired  a  Hen  on  it  in  some  legal  way  belbre  the  ques- 
tion can  be  raised.  If  it  be  a  judgment  creditor,  as  in  this 
casie,  his  execution  must  be  levied.  Here  there  was  no  levy. 
Lambrecht  was^  at  the  time  the  execution  was  returned  un- 
satisfied, the  owner  of  the  chattels  and  in  possession,  subject 
to  HuBSon's  mortgage.  By  instituting  an  equitable  pro- 
ceeding to  collect  his  debt  the  plaintiff  acquired  no  lien,  nor 
was  he  in  a  position  of  a  creditor  entitled  to  all^e  that 
Husson's  mortgage,  from  not  being  filed  when  he  com- 
menced the  proceeding,  was  absolutely  void  as  against  him* 
If,  however,  he  was  in  a  situation  to  raise  the  question  of  the 
invalidity  of  Husson's   mortgage  as  against  him,   on  the 
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ground  that  it  was  not  filed  in  October,  1854,  it  is  dear  to 
my  mind  that  a  creditor,  as  in  this  case,  with  full  notice  of 
a  prior  mortgage,  seeking  to  collect  his  debt  out  of  specific 
property,  by  a  proceeding  in  equity,  stands  in  the  same  posi- 
tion as  a  subsequent  purchaser  or  mortgagee.  He  takes  only 
the  equities  of  his  debtor. 

There  is,  however,  another  reason  why  the  plaintiff  is  not 
entitled  to  haye  the  proceeds  of  the  sale  applied  in  payment 
of  his  judgment  in  preference  to  Husson's  mortgage.  On 
the  face  of  his  complaint  it  had  been  shown  that  the  transfer 
to  Lambrecht  was  made  subject  to  Husson's  mortgage,  the 
validity  of  which  was  nowhere  questioned,  Husson  not  being 
a  party.'  The  court  must  either  have  given  a  judgment 
simply  setting  aside  the  conveyance,  or  do,  what  it  undoubt- 
edly possessed  the  power  of  doing,  set  it  aside  and  take  the 
property  and  dispose  of  it  equitably.  Accordingly,  a  judg- 
ment was  given  declaring  the  conveyance  to  Lambrecht  to 
be  void,  *and  ordering  the  appointment  of  a  receiver  to  take 
and  sell  the  property,  subject  to  the  incumbrances  upon  it  at 
the  time  of  the  transfer — ^Husson's  mortgage  being  the  only 
lien.  In  this  judgment  the  plaintiff  acquiesced  and  has  never 
appealed  from  it.  If 'he  had  appealed  he  could  not  have 
altered  it,  as  Husson,  the  mortgagee,  was  not  a  party.  Hus- 
son's  right  to  be  paid  his  mortgage  is,  therefore,  ree  ndjudi^ 

There  is  yet  another  reason  for  postponing  the  payment 
of  the  plaintiff's  judgment  to  that  of  the  mortgage  of  Husson. 
The  order  of  the  court  was  to  sell  the  property,  subject  to 
the  incumbrances,  including*  this  mortgage,  and  if  Husson 
had  not  consented  it  could  not  have  been  sold  in  any  other 
way.  To  have  effected  a  sale  of  it,  subject  to  incumbrances, 
would  have  required  it  to  have  been  sold  in  bulk.  Before 
the  sale  the  plaintiff,  Husson  and  others  interested,  fixed  a 
price  at  which  it  was  to  be  sold  in  bidk,  and  if  so  sold  it  was 
agreed  that  the  Husson  mortgage  was  to  remain ;  but  if  the 
sale  was  in  parcels,  and  the  property  scattered,  the  mort- 
gage was  to  be  first  paid  from  the  proceeds  of  sales.  An 
ineffectual  att^npt  was  made  to  sell  in  bulk,  there  being  no 
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bidders^  when  it  was  sold  in  parcels  under  this  understanding 
and  agreement  I  think  the  plaintiff  is  estopped  by  iho 
agreement  from  insisting  that  Hnsson's  mortgage  is  not 
entitled  to  priority  of  payment  ont  of  the  proceeds  of  the 
sale.  To  allow  him,  after  the  sale  has  taken  place,  on  the  faith 
of  the  agreement,  to  repudiate  it,  and  when  Husson  oannot 
be  put  in  the  same  position  he  was  in  before  the  sale,  would 
be  unreasonable  and  unjust.  It  would  enable  the  plaintiff 
to  perpetrate  a  wrong  and  a  fraud  upon  him.  It  is  to  be 
remembered  that  had  Husson  not  consented,  the  sale  must 
have  been  subject  to  his  mortgage.  It  is  immaterial  whether 
the  plaintiff  knew  that  the  mortgage  had  not  been  filed. 
There  wiEw  no  fraud  on  Husson's  part,  and  the  plaintiff  knew 
the  law  on  the  subject  as  much  as  if  he  had  been  expressly 
told  what  it  was,  and  was  bound  to  make  inquiry  or  seareh 
if  he  thought  it  important.  At  all  eyents,  it  was  too  late  to 
object  after  Husson  had  allowed  the  sale  to  take  plaoe  undoor 
the  agreement,  and  could  not  be  replaced  in  his  fonner 
position. 

The  judgment  should  be  affirmed. 

Affirmed. 
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Jameb  K.  Oasball  t^.  Chables  Fnnr. 

Thomas  W.  Lookwood  v.  Chablbs  Fniiir. 

Tdcotrt  MAim,  Sakubl  Kendbiok,  2dy  and  John  P.  MAinsr 

V.  Chables  Finn. 

Undsr  Mctian  383  of  th»  Oode  of  Prooedure  it  in  ^noufi^  that  the  n«taro 

and  ooDflideratioa  of  the  debt  confessed,  the  time  in  which  it  oocurred,  and  that 

it  is  due  and  unpaid  b^  oonciselj  stated. 
It  la  uttneeeasafj^that  the  statement  should  be  as  precise  and  particular  as  a  bill 

of  paitiealan. 
TheraqoiremeBta  of  the  Oode  in  this  partioular  are  not  to  be  measured  bj  th« 

requirements  of  the  act  of  1818.  (La?ni  1818,  ch.  269,  §  6.) 

Appbal  from  an  order  Betting  aaidie  the  judgment  in  the 
fleoond  above  entitled  action. 

The  facts  were  theee :  On  the  11th  Jnne,  1855,  James  R« 
Oandall^  the  plaintiff,  in  the  first  above  entitled  action, 
recovered  a  judgmdbt  in  the  Supreme  CJonrt,  by  confession 
against  the  defendant,  Charles  Finn,  for  $1,506.50 ;  which 
was  on  that  day  docketed  in  the  o£Sce  of  the  clerk  of  the 
oonnty  of  Washington, 

On  the  14th  December,  1855,  Thomas  W.  Lockwood,  the 
plaintiff  in  the  second  above  entitled  action,  recovered  against 
Finn  a  judgment  in  the  Supreme  Court,  by  confession,  for 
$1,709.74 ;  which  was  docketed  on  that  day  in  the  ofiice  of 
the  derk  of  Washington  county. 

On  the  14th  December,  1855,  Mann,  Kendrick  &  Maim, 
the  plaintiff  in  the  third  above  entitled  action,  recovered  a 
judgment  against  Finn  in  the  Supreme  Court,  by  confession, 
for  $270.59 ;  which  was  docketed  the  same  day  in  the  Wash- 
ington county  clerk's  o£Sce.  Executions  on  both  of  the  last 
mentioned  judgments  were,  on  the  14th  December,  1855, 
issued  to  the  sheriff  of  Washington  county,  and  levy  made  on 
Finn's  store  of  goods  on  that  day ;  and  the  following  day  an 
execution  was  issued  on  the  Gandall  judgment. 

On  the  17th  April,  1856,  Gandall  commienoed  an  action  in 
the  Supreme  Court  by  summons  and  complaint,  and  on  the 
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19th  May,  1856,  recovered  a  jadgment  againBt  him  for 
$1  J?25 ;  which  waa  duly  docketed  on  that  day. 

At  a  Special  Term,  in  September,  1856,  Gandall  moved 
to  set  aside  the  jadgment  in  favor  of  Lockwood,  and  also 
the  judgment  in  favor  of  Mann  &  Co.,  on  the  ground  that 
the  confessions  of  judgment  do  not  state  the  &ct8  out  of 
which  the  indebtedness,  for  which  said  judgments  w^re 
entered,  arose. 

An  order  was  made  at  Special  Term  setting  aside  both 
judgments,  and  the  executions  issued  therein,  as  against 
Gandall's  judgment  and  execution,  and  directing  the  sheriff 
of  Washington  county,  to  first  pay,  from  the  proceeds  of 
the  sales  under  the  executions,  the  Gandall  execution,  issued 
on  his.  judgment  of  January,  1855. 

From  this  order  Lockwood  appealed  to  the  Qeneral  Term 
of  the  Supreme  Court,  where  the  same  was  afiirmed.  lUbamy 
Kendrick  &  ]^ann  did  not  appeal. 

Lockwood  then  appealed  to  this  court.  The  confession  in 
the  Lockwood  judgment  is  as  foUows :    • 

SUPREME  COURT, 
Thomas  W.  Locokwood  v.  Chablbs  Finn. 

I,  Charles  Finn,  defendant,  hereby  confess  myself  indebted 
to  Thomas  W.  Lockwood,  plaintifi^  in  the  sum  of  seventeen 
hundred  and  two  dollars  and  eighty-seven  cents,  and  hereby 
authorize  him,  or  his  executors,  administrators,  attorney  or 
assigns  to  enter  a  judgment  against  me  for  that  amount. 

The  above  indebtedness  arose  on  an  account  of  goods, 
wares  and  merchandise,  sold  and  delivered  by  said  plaintiff 
to  me,  since  the  first  day  of  January,  1855,  and  for  which  I 
have  not  paid. 

And  I  hereby  state  that  the  sum  above  by  me  confessed  is 

justly  due  to  the  said  plaintiff  without  any  fraud  whatever. 

CHARLES  FINN. 
Dated  the  14th  December,  1855. 

W.  A.  Beachj  for  the  appellant,  Lockwood. 

Hughes  <6  Jfarthrup^  for  the  respondent,  GkndalL 
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Wbioht,  J.  There  is  but  a  single  question  involved  in 
the  appeal,  viz. :  as  to  the  sufficiency  of  the  statement  in  the 
confession  of  judgment  in  favor  of  the  appellant,  Lockwood. 
The  Code  provides  that  the  statement,  if  the  debt  be  for 
money  due  or  to  become  due,  must  set  forth  '^  concisely  the 
fiusts  out  of  which  it  arose,  and  must  show  that  the  sum 
confessed  therefor  is  justly  past  due  or  to  become  due." 
(Code,  §  883.)  It  is  urged,  that  in  the  Lockwood  judgment, 
the  statement  does  not  set  forth  the  facts  out  of  which  the 
indebtedness  arose^  nor  show  the  sum  confessed  to  be  justly 
due,  Mrithin  the  meaning  of  the  statute ;  and  this  appears  to 
have  been  the  judgment  of  both  the  lower  courts. 

I  am  not  able  to  see  such  a  non-conformity  with  the 
requirements  of  the  statute,  as  to  demand  that  the  judg- 
ment should  be  set  aside,  at  the  instance  of  another  judgment 
ereditor.  Unless  we  are  prepared  to  hold  that  the  statement, 
under  the  Code,  is  required  to  be  as  special  and  precise,  aa 
that  under  the  act  of  1818,  (Laws  of  1818,  ch.  259,  §  6), 
the  one  questioned  in  the  present  case,  is  good.  But  as  was 
^id  by  Seldkn,  J.  in  Dtmham  v.  Waterman.  (17  N.  T.,  9), 
'^  there  is  a  wide  difference  in  phraseology  between  the 
act  of  1818  and  the  section  of  the  Code  in  question.  The 
former  required  a  'particular'  Btatement  and  specification 
of  ^  the  nature  and  consideration '  of  the  debt  or  demand ; 
and  when  the  demand  arose  upon  a  note,  bond  or  other 
specialty,  the  ^  origin  and  consideration '  of  the  same  was 
required  to  be  ^particularly  set  forth;'  while  the  Code  in 
terms  simply  requires  a  statement  ^  of  the  facts  out  of  which 
the  indebtedness  arose.' "  In  Lawless  v.  Hachett  (10  Johns., 
149),  a  case  which  arose  under  the  act  of  1818,  the 
Supreme  Court  said,  ^^a  statement  as  general  as  the  com- 
mon counts  in  a  declaration  is  not  sufficient.  It  ought  to  bo 
as  special  and  precise  as  a  bill  of  particulars."  Neither,  how- 
ever, in  Ihmhwm,  v.  Waierman^  or  in  any  other  subsequent 
case,  has  this  court  gone  the  length  of  holding  that  the  Code 
requires  the  precision  of  a  bill  of  particulars.  It  is  enough 
that  the  nature  and  consideration  of  the  debt  confessed,  the 
time  in  which  it  acchied,  and  that  it  is  due  and  unpaid,  is 


iKfid  Gaitdall  v.  FtHK.  [  Jun^ 

OpLnion  of  the  Court^  per  WBiasT,  J. 

"concisely"  stated.  {Zaninff  y.  Carpenter^  30  H.  T., 
447 ;  PtAi^h  v.  Brinks  22  id.,  418 ;  Neu^um  v.  i^n,  24 
K.  T.,  325;  Hopkins  y.  Ndsm^  24  id.,  518.)  In  the 
present  case,  tlie  nature  of  the  debt,  the  amount  thereof, 
within  what  time  it  accrued,  and  that  it  is  unpaid,  is 
stated.  The  transaction  set  forth  is  a  sale  and  deliyery  by 
Lockwood  to  Finn,  of  goods,  wares  and  merchandise,  between 
January  and  December,  1855,  of  the  value  of  $1,702. 87^ 
which  Finn  has  not  paid  for.  It  is  true,  the  kind  of  mer* 
chandise  is  not  specified,  nor  at  what  particular  time,  between 
January  and  December,  the  sale  and  delivery  was  made,  if 
sold  and  delivered  in  parcels;  but  the  statement  was  not 
defective  for  this  reason,  unless  the  law  as  it  now  is,  requires 
all  the  minuteness  of  a  bill  of  particulars.  It  clearly  does 
not  require  the  statement  to  contain  a  minute  description 
of  the  goods  sold,  or  of  the  time  and  place,  and  terms  of 
sale  of  each  particular  parcel. 

But  it  is  said  that  merely  stating  the  facts  out  of  which 
the  indebtedness  arose  is  not  sufficient ;  the  facts  must  show 
that  the  sum  confessed  is  justly  due,  and  that  no  &ct  is 
stated  from  which  the  court  can  say  that  the  amount  of  the 
judgment  is  justly  due.  In  I/ming  v.  Carpenter  (20  N. 
Y.,  447),  the  confession  (unlike  the  present  one)  did  not 
state  in  terms  that  the  sum  for  which  the  judgment  was 
authorized  to  be  entered  was  justly  due ;  and  the  point  then 
taken  was  that  the  statute  required  it  to  be  stated  in  terms ; 
but  the  court  thought  otherwise,  and  that  the  sum  due  must 
appear  from  the  statement.  "The  particular  fad;s,"  says 
Judge'  CoMSTocK,  "  must  be  set  forth  in  such  a  manner  as  to 
show  not  only  a  just  debt,  but  the  amount  thereqf."  That 
being  done,  an  additional  averment,  in  general  terms,  of  the 
justice  of  the  debt  and  the  amount  thereof,  is  not  required. 
It  is  true  that,  although  the  facts  stated  may  show,  with  all 
the  requisite  certainty  and  detail,  the  creation  of  a  debt,  yet 
it  may  have  been  paid.  So,  also,  it  may  have  been  released 
or  discharged  by  bankruptcy,  insolvency,  or  in  some  other 
manner.  But  it  is  not  required  to  negative  all  the  conceiv- 
able possibilities  of  the  case.    The  confession  n6w  in  ques* 
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tion  contained  an  avormont,  in  general  terms,  that  the  debt 
oonfesaed  waB  justlj  dae ;  but  it  went  farther.  The  Btate- 
ment  also  showed  it  The  facts  stated  not  only  showed  the 
creation  of  the  debt,  but  n^atived  the  possibility  of  its  hav- 
ing been  paid.  After  showing,  with  requisite  certainty,  the 
creation  of  the  debt  and  the  amount  thereof^  it  is  averred 
distinctly  that  the  debt  is  unpaid. 

I  am  of  the  opinion  therefore,  that  the  order,  so  far  as  it 
affiftcts  the  judgment  of  the  appellant  Lockwood,  should  be 
reversed.  It  would  be  di£Scult,  I  think,  to  distinguish 
between  the  minuteness  necessary  in  a  bill  of  particulars,  and 
the  "  concise  statement"  which  the  learned  judge  at  Special 
Term  supposed  would  now  only  satisfy  the  requirements  of  the 
law.  In  Freligh  v.  Brink  (22  N.  Y.,  418),  the  confession 
waa  held  good  when  it  described  the  note,  and  added  ^Hhat 
amount  of  money  being  had  by  the  defendant  of  the  plain- 
tiff." So  also  in  Nmalavm  v.  Keim  (24  N.  T.,  325),  a 
statement  was  held  sufficient  which  stated  that  the  plaintiff 
had  sold  and  delivered  large  quantities  of  meat  to  the  defend- 
ant at  various  times  during  the  years  1864  and  1855,  and  that 
there  was  justly  due  him  upon  such  sales  a  balance  of  $2,114. 
In  neither  of  these  cases,  were  the  &cts  set  forth  with  mord 
certainty  and  detail  to  show  a  just  debt  and  the  amount 
thereof,  than  in  the  present  one. 

The  order  of  the  Supreme  Court  so  far  as  it  affects  Lock- 
wood^A  judgment  and  execution,  should  be  reversed  with  costs 
of  this  appeal,  and  his  execution  declared  entitled  to  be  paid 
out  of  the  proceeds  of  sales  made  upon  the  executions,  in  pref- 
erence to  that  of  the  respondent  GandaUL 

Judgment  affirmed. 
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JoBiAH  W.  E[abtlet  V.  Benjajch  Tathak. 

The  anignee  of  a  mortgage  taken  subject  to  all  the  equities  of  the  debtor  as 
against  the  assignor;  and  anj  demand  which  the  debtor  might  apply  or  set 
off  as  agAinst  the  assignor,  maj  be  so  applied  or  set  off  as  against  the 
assignee. 

A  tender  of  what  is  due  upon  a  mortgage — and  if  proceedings  hare  been 
ocMnmenced  to  foreclose  the  mortgage — of  the  costs  accrued  up  to  the  time 
of  making  the  tender,  extinguishes  the  lien  of  the  mortgage. 

'  AcmoK  to  foredoBe  a  mortgage,  brought  in  the  Superior 
Court  of  the  city  of  New  York. 

Michael  Cunningham,  one  of  the  defendants,  in  May, 
1861,  executed  and  delivered  his  bond  and  mortgage,  for  the 
payment  of  the  sum  of  fifteen  hundred  dollars,  to  Samuel 
W.  Dunscomb,  or  his  assigns.  Dunscomb  on  the  13th  day  of 
May,  1862,  assigued  and  transferred  the  bond  and  mortgage 
to  the  plaintiff,  who  on  the  16th  day.  of  June,  1862,  com- 
menced this  action  to  foreclose  the  mortgage.  In  1861,  one 
Alfred  A.  Arment,  by  the  consent  of  Dunscomb,  and  also  by 
an  agreement  with  him,  became  entitled  to  a  conveyance  of 
the  mortgaged  premises  when  certain  plumbing  work  should 
be  completed.  In  the  fall  of  1861,  and  while  Dunscomb 
was  the  owner  of  the  mortgage  in  question,  he  agreed  with 
Arment,  that  he  should  do  certain  plumbing  in  Beekman 
Hill  Chapel,  to  be  paid  therefor  by  being  deducted  from  said 
mortgage.  The  plumbing  work  was  done,  and  amounted 
to  $490.08.  Arment  caused  the  premises  to  be  conveyed  to 
Tatham,  and  assigned  his  claim  against  Dunscomb,  etc.,  to 
Tatham.  This  was  on  the  3d  day  of  May,  1862,  and  ten 
days  before  Dunscomb  conveyed  the  bond  and  mort- 
gage to  plaintiff.  On  the  9th  day  of  July,  1862,  the  said 
Tatham  tendered  to  the  plaintiff  the  sum  of  one  thousand 
two  hundred  and  seven  dollars  and  fifty-four  cents,  the  whole 
amount  due  thereon,  including  costs  in  the  action  then  pend* 
ing — after  deducting  the  said  $490.03,  for  the  work  done 
under  the  agreement  between  Dunscomb  and  Arment.  The 
plaintiff  refused  to  accept  the  tender  in  discharge  of  the 
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bond  and  mortgage.  The  conrt  found,  as  a  condnflion  of  law, 
that  the  $490.03  was  a  valid  payment  upon  the  mortgage 
according  to  the  agreement  of  Dunscomb  and  Arment,  and 
consequently,  that  the  tender  made  by  Tatham  as  above  was 
sufficient,  and  extinguished  the  lien  of  the  mortgage — and 
judgment  was  rendered  accordingly.  An  appeal  was  taken 
to  the  General  Term  where  the  judgment  of  the  Special 
Term  was  affirmed,  and  an  appeal  therefrom  is  taken  to  this 
court.  • 

Denio,  Ch.  J.  I  assent  to  the  conclusion  of  the  Supreme 
Court  that  the  $490.03  ought  to  be  allowed  as  a  payment  on 
account  of  the  interest  due,  and  so  much  of  the  principal  as  it 
would  extinguish.  It  follows  from  this  conq^usion,  that  there 
was  no  interest  in  arrear  when  the  action  was  commenced,  and 
hence  also,  that  the  plaintiff  had  no  right  to  elect  to  consider 
the  whole  principal  immediately  payable.  The  complaint 
does  indeed  set  forth  such  an  election,  but  it  was  based  upon 
the  actual  denial  of  the  payment,  and  upon  the  allegation 
that  a  year's  interest  was  in  arrears.  The  plaintiff's  case  was 
that  the  whole  principal  and  interest  had  become  payable  in 
consequence  of  the  default  in  the  payment  of  interest. 
When  it  was  determined  that  there  was  no  interest  in  arrear, 
the  case  made  by  the  complaint  was  disproved,  and  there  was 
then  no  foundation  for  the  claim  of  the  whole  under  the  spe- 
cial clause  in  the  bond  and  mortgage.  I  think,  therefore,  the 
defendant  had  no  right  to  tender  the  whole  principal  without 
admitting  a  default  in  the  payment  of  interest.  It  was 
an  offer  which  the  plaintiff  was  at  liberty  to  reject  or  to 
accept.  He  rejected  it,  as  he  had  a  right  to  do.  As  the 
debtor  was  not  bound  by  the  election  of  the  creditor,  because 
the  fact  which  authorized  that  election  had  not  arisen, 
80  the  plaintiff  ought  not  to  be  bound  by  it,  because  he  has 
fiuled  to  establish  the  existence  of  the  fact  which  alone  gave 
him  the  right  to  make  any  election,  and  upon  which  alone 
he  claimed  that  right.  It  is  not  like  the  case  where  one  who 
is  entitled  to  an  advantage  proposes  to  waive  it,  and  the 
other  party  acts  upon  the  waiver — there  the  person  mak- 
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lug  the  offer  ought  to  be  bound  hj  it.  The  plaintiff  here 
claimed  the  whole  $1,500  of  principal  and  the  entire  interest 
or  that  Bum,  from  the  date  of  the  mortgage,  grounding  that 
claim  upon  the  alleged  default  in  paying  interest.  If  th« 
defendant  had  acceded  to  this  view,  and  had  paid  or  tendered 
the  whole  principal  and  interest,  the  plaintiff  might  have  been 
obliged  to  take  it,  and  his  refusal  of  a  full  tender  would  pro* 
bably  have  extinguished  the  lien.  But  the  defendant  did  no 
such  thing.  He  denied  that  there  was  anjtnterest  in  arrear, 
and,  virtually  claimed  that  no  occasion  had  arisen  enabling 
the  plaintiff  to  accelerate  the  payment  of  principal  at  his 
option ;  but  he  at  the  same  time  wished  to  hold  the  plaintiff 
to  his  offer,  so  far  as  it  embraced  the  idea  that  the  whole 
principal  was  payable,  and  accordingly  tenders  the  balance, 
and  it  being  refused,  he  claims  that  he  is  discharged  from 
any  obligation  to  pay  anything.  This  is  a  very  different 
thing  from  accepting  an  offer  in  the  terms  or  spirit  in  which 
it  is  made. 

It  is  not  probable  that  the  plaintiff  refused  the  tender  on 
the  ground  that  he  would  prefer  to  keep  his  money  upon 
interest  until  the  expiration  of  the  original  time  of  credit ;  no 
doubt  he  refused  it  because  he  believed  the  alleged  payment 
was  a  matter  by  which  he  was  not  bound,  and  because  the 
whole  principal  and  interest  were  not  tendered. .  But  that  is 
no  consequence.  It  is  very  plain  that  the  defendant  had  no 
right  to  tender  an  amount  of  principal  which  had  not  become 
payable,  and  the  plaintiff  was  under  no  obligation  to  give 
any  reason  for  revising  it.  It  is  hard  enough  for  a  mortgage 
creditor  to  lose  his  debt  because  he  has  been  mistaken  as  to 
the  effect  of  a  payment  of  a  small  part  of  the  amount,  and 
has  refused  a  tender  of  what  the  debtor  claimed,  and  has 
been  enabled  to  establish,  was  the  full  sum  due.  He  should 
not,  in  my  opinion,  incur  this  forfeiture  in  a  case  in  which 
the  debt  tendered  had  not  fallen  due.  The  plaintiff  is 
sufficiently  punished  for  his  mistake,  or  the  mistake  of  his 
legal  advisers,  when  he  is  turned  out  of  court  with  costs, 
for  insisting  upon  a  case  which  he  could  not  sustain.  .The 
court  had  no  right  to  go  further  and  pronounce  a  forfeiture 
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of  the  debt  confessedly  owing,  and  which  would  not  become 
payable  in  nearly  a  year  from  the  time  of  the  tender.  Hence, 
I  am  in  favor  of  modifying  the  judgment  appealed  from  by 
striking  out  all  that  portion  thereof  which  follows  the  award 
of  costs  against  the  plaintiff,  and  of  inserting  in  the  place 
thereof,  as  follows :  "  But  it  is  further  adjudged  that  the 
tender,  mentioned  in  the  answer  and  in  the  proof,  did  not 
have  the  effect  to  extinguish  the  lien  of  the  said  mortgage 
as  to  the  refusal  of  the  moneys  secured  thereby,  over  and 
above  the  sum  of  $490.03,  found  by  the  Supreme  Court  to 
have  been  paid  thereon,  and  that  the  said  bond  and  mortgage 
remains  in  full  force  as  to  the  paid  residue  of  the  said  mort- 
gage debt." 

If  this  modification  is  agreed  to  by  the  judges,  there  ought 
to  be  no  costs  against  eilner  party  in  this  appeal. 

Johnson,  J.  Upon  the  facts  established  by  the  findings, 
this  appears  to  be  a  very,  plain  case.  The  plaintiff  became 
the  owner  of  the  bond  and  mortgage  in  question  on  the  13th 
of  May  1862,  by  assignment  from  the  mortgagee.  As  assignee 
he  took  subject  to  all  equities  existing  at  the  time  of  the 
assignment,  in  favor  of  the  debtor  against  his  assignor.  Any 
demand  which  the  debtor  might  then  have  applied  or  set  off 
against  the  assignor,  he  may  have  applied  or  set  off  against 
the  assignee.  This  principal  is  so  well  settled  that  it  would 
be  a  waste  of  time  and  labor  to  cite  authorities  in  its  support. 
At  the  date  of  the  assignment,  the  defendant  Tatham,  was, 
in  equity  if  not  in  law,  in  respect  to  this  bond  and  mortgage, 
the  principal  debtor,  he  having  on  the  26th  day  of  January 
previous  taken  a  conveyance  of  the  mortgaged  premises,  sub- 
ject.to  the  same  mortgage.  This  conveyance  was  made  to 
the  defendant  Tatliam,  at  the  instance  and  for  the  benefit  of 
Alfred  A.  Armeiit  wlio  was  the  equitable  though  not  the 
l^al  owner  of  the  premises,  and  who  had  as  such  become 
liable  to  pay  said  bond  and  mortgage.  The  fall  previous  to 
this,  Arment  made  an  agreement  with  the  plaintiff's  assignor 
to  do  certain  work  for  the  latter  in  the  Beekman  Hill  Chapel, 
which  was  then  being  built  on  the  grounds  of  such  assignor, 

29 


226  H-A.BTLEY  V.  Tathah.  [June, 

_J — 

Opinion  of  the  Court,  per  Johnson,  J. 

and  that  the  amount  of  such  work   and  labor  should  be 
applied  in  payment  upon,  and  deducted  from  the  amount  of 
said  bond  and  mortgage.    This  labor  had  been  performed 
and  the  amount  and  value,  $490.03,  agreed  upon  betweea 
Arment  and  the  assignor,  and  the  account  < with  right  of 
application  assigned  to  the  defendant   Tatham,  before  the 
assignment  to  the  plaintiff  of  the  bond  and  mortgage.     This 
account  Arment  had  agreed  to  assign  to  Tatham  at  the  time 
the  conveyance  was  made  to  the  latter,  and  the  assignment 
was  actually  made  on  the  3d  .of  May  1862,  ten  days  before 
the  assignment  of  the  bond  and  mortgage  to  the  plaintiff. 
It  will  be  seen  therefore,  that  before  the  bond  and  mortgage 
had  been  assigned  to  the  plaintiff,  the  right  of  the  defendant 
Tatham  to  have  this  amount  of  $49p,03  applied  in  payment 
and  satisfaction  of  the  mortgage  debt  had  become  fixed  and 
vested.     The  payment  had  been  made  in  labor  performed 
upon  an  agreement  that  it  should  apply  in  that  way,  and 
nothing  remained  to  be  done  to  complete  it,  except  perhaps 
to  indorse  the  amount  and  receipt  it  as  a  payment.     As  the 
amount  has  actually  been  paid  in  services  rendered,  equity 
will  regard  it  as  actually  applied  according  to  the  agreement. 
It  will  hold  it  to  have  been  a  payment  ^<?  tanid  in  fulfillment 
of  the  agreement  and  the  intention.     I  am  of  the  opinion 
also  that  the  moment  the  work  was  completed  under  the  agree- 
ment and  the  amount  ascertained  and  agreed  upon,  the  law 
would  make  the  application  as  a  payment  and  satisfaction 
pro  tanto.  {Davis  v.  Spencer,  24  N.  Y.,  386,  891.)    This 
amount  of  $490,03  was  not  a  latent  equity  in  the  hands  of  a 
third  person,  either  at  the  time  of  the  assignment  to  the  plaintiff, 
or  at  any  other  time,  and  no  such  question  arises  in  the  case. 
In  any  view  of  the  case  it  is  entirely  clear  tKat  the  plaintiff 
could  only  enforce  the  bond  and  mortgage  for  the  amount 
due  over  and  libove  this  $490.03  as  against  the  defendant, 
Tatham,  who  insisted  upon  its  application  as  a  payment. 
Consequently  it  was  only  necessary  for  him  to  tender  the 
balance  over  and  above  this  sum,  with  the  costs  which  had 
then  accrued.     The  plaintiff  had  elected  to  consider  the 
whole  debt  due,  as  he  had  the  right  to  do,  upon  the  mere 
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payment  of  interest  for  the  period  specified.  '  The  tender  or 
offer  of  payment  of  the  whole  amount  remaining  due,  and 
for  which  the  moi'tgage  could  be  enforced,  discharged  the 
lien  of  the  mortgage  and  operated  to  defeat  the  action  to 
foreclose.  {KariHgkt  v.  Cody,  21  N.  T.,  343.) 

It  is  strenuously  contended  by  the  appellant's  counsel  that 
the  defendant,  Tatham,  is  estopped  by  his  deed  from  insisting 
upon  the  application  pf  this  amount  for  the  wcrk  and  labor 
to  the  mortgage  debt.  It  is  argued  that  having  taken  his 
deed  subject  to  the  mortgage  ho  can  set  up  nothing  against 
it,  but  must  pay  the  full  amount  for  which  it  was  given. 
JBut  no  case  has  been  cited,  and  I  think  none  can  be  found 
making  any  such  application  of  the  principle  of  estoppel  by 
deed.  By  taking  the  conveyance  of  the  premises  subject  to 
a  mortgage  the  grantee  is  pi*echided  from  setting  up  the 
defense  of  usury  against  the  mortgage  {Sands  v.  Chwrchy 
6  N.  Y.,  347 ;  Shufdt  v.  Shufelt,  9  Paige,  137) ;  and 
such  a  grantee  would,  I  suppose  be  estopped  from  denying 
the  fact  of  the  existence  of  sucii  a  mortgage  as  against  the 
grantor  and  his  assignees  and  representatives.  {Torrey  v. 
BanJi  of  Orleans^  9  Paige,  649  ;■  J)enn  v.  Cornell^  3  Johns. 
Cases,  174.)  But  no  such  question  arises  here.  The  existence 
of  the  mortgage  is  conceded,  and  its  validity,  to  the  extent 
of  the  amount  justly  due  upon  it.  And  there  is  nothing, 
either  in  the  terms  of  the  grant  or  in  the  principles  of  equity, 
to  estop  the  grantee  from  showing  what  amount  has  been 
paid  and  what  amount  still  remains  due.  Certainly  he  was 
not  estopped  as  against  Dunscomb,  and  should  not  be  as 
against  his  assignee,  whose  duty  it  was  to  ascertain  before 
taking  the  mortgage  what  claims  there  were  existing  against 
it.  He  was  bound  to  inquire,  and  the  law  will  hold  him  to 
the  knowledge  he  should  have  acquired. 

The  judgment  is  right  and  should  be  affirmed. 

All  concur  except  Weight,  J. 

Judgment  affirmed. 
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JoNAB  GoNKLiNG  and  Theodobb  H.  OoNKLiKa  V.  James  B. 
GandjlLL  impleaded  with  Gsobge  L.  Bubdiok  and  Ohas. 
Finn. 

The  mere  fact  of  indoraement  of  negotiable  paper  g^ves  no  right  of  action  against 
the  indorser.  His  contract  is  oonditional,  and  depends  on  facts  outside  the 
written  instrument 

His  promise  to  pay  is  con^tioned  that  the  holder  shall  present  the  note  for  pay- 
ment; and  if  payment  is  refused,  notice  shall  be  giyen  to  him  at  the  time  and 
in  the  manner  required  by  law. 

Facts  necessary  to  be  proved  to  sustain  an  action,  must  be  stated  in  the  oom-. 
plaint  as  giving  a  cause  of  action. 

The  meaning  of  section  162  of  the  Code  commented  upon  by  Wbioht,  J. 

Appeal  from  judgment  of  Supreme  Court.  The  action 
was  against  Burdick,  Finn  and  Gandall.  The  complaint 
averred  that  the  defendants,  Burdick  and  Finn,  made  their 
certain  copartnership  promissory  note  in  the  words  and 
figures  following,  that  is  to  say : 

«  Fort  Edward,  July  11th,  1858. 
"  $256.58.    Four  months  after  date,  for  value  received,  we 
promise  to  pay  to  the  order  of  J.  K.  Gandall,  two  hundred 
aad  fifty-six  dollars  and  fifty-eight  cents,  at  the  Bank  of  Fort 
Edward,  with  interest.  BUKDICK  &  FEOT." 

The  said  note  was  indorsed  as  follows : 
"  J.  E.  Gandall,  Salem,  Washington  Co.,  K  T." 
That  such  indorsement  was  so  made  by  the  above  named 
defendant,  James  K.  Gandall. 

That  the  said  plaintifi^  are  now  the  owners  and  holders  of 
the  said  promissory  note,  and  that  the  whole  amount  thereof, 
with  interest,  is  due  &om  the  said  defendants  thereupon. 
Wherefore  the  said  plaintiffe  demand  judgment,  etc. 

The  defendants,  Burdick  and  Finn,  did  not  appear  in  the 
action.  The  defendant,  Gandall,  demurred  to  the  complaint 
on  the  grounds : 

1.  Defect  of  parties  defendant,  in  that  Gandall  is  im- 
properly made  a  party  defendant.  2.  The  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
3.  The  complaint  does  not  aver  presentment  of  said  note  for 
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payment,  demand  of  refusal,  or  protest,  or  notice  to  defen- 
dant Gandall. 

The  Special  Term  overruled  the  demurrer,  with  leave  for 
the  defendant  to  answer  on  payment  of  costs.  Gandall 
appealed  to  the  General  Term  from  the  order,  where  the 
same  waa  affirmed.  Judgment  having  been  entered  against 
him,  he  appeals  to  this  court. 

O,  L.  Stewwrtj  for  the  plaintiffs. 

Z.  JS.  Norihrwp^  for  the  defendant  Gandall. 

Wmght,  J.  This  judgment^  I  think,  cannot  be  sustained. 
A  complaint,  under  the  Code,  must  contain  "  a  plain  and 
concise  statement  of  the  facts  constituting  a  cause  of  action'^ 
(Code,  §  142),  and  it  may  be  demurred  to  if  it  does  not. 
(§  144.)  No  cause  of  action  was  stated  against  the  defend- 
ant Gandall.  The  only  allegation  affecting  him  is,  that  he 
indorsed  a  promissory  note  for  $256.58,  made  by  the  firm  of 
Burdick  &  Finn,  payable  to  his  order  at  the  bank  of  Fort 
Edward,  four  months  after  date,  which  the  plaintiff  own  and 
hold.  This  is  not  stating  a  cause  of  action  against  an 
indbrser.  The  mere  fact  of  indorsement  of  a  negotiable 
promissory  note  gives  no  right  of  action  or  entitles  the  holder 
to  recover  against  the  indorser.  Withoilt  resorting  to  the 
contr^  of  the  indorser,  which  the  law  implies,  the  indorse- 
ment of  fiuch  a  note  is  nothing  but  an  order  upon  the  maker 
to  pay  its  contents  to  the  lawful  holder.  Such  a  note, 
although  indorsed,  contains  no  promise  to  pay  on  the  part 
of  the  person  indorsing  it.  His  contract  is  conditional,  not 
absolute,  and  depends  on  facts  outside  of  the  written  instru- 
ment. He  promises  to  pay  only  on  condition  that  the  holder 
shall  present  the  note  for  payment,  and  if  payment  is  refused 
notice  shall  be  given  to  him  at  the  time  and  in  the  manner 
required  by  law.  This  demand  of  payment  and  notice  of 
dishonor,  or  facts  by  which  they  are  excused,-  ni^st  be  proved 
on  the  trial  to  establish  his  liability,  and  facts  thus  necessary 
to  be  proved,  as  they  constitute  in  part  the  cause  of  action, 
must  be  averred  in  the  complaint. 


280  CoNKLiNG  V. .  Gakdall.  [ Juno, 

OpuioQ  of  the  Court,  per  Wbioht,  J. 


The  complaint,  thereforQ,  as  against  the  appellant  Gandall, 
was  insufficient  and  bad  on  demurrer,  unless  the  requirements 
of  section  162  are  dispensed  with  hj  another  section  of  the 
Code. 

It  is  provided  in  section  162,  chapter  5,  of  the  Code  entitled 
"  General  rules  of  pleading"  that  "  in  an  action  or  defense, 
founded  upon  an  instrument  for  the  payment  of  money  only, 
it  shall  be  sufficient  for  the  party  to  give  a  copy  of  the 
instrument,  and  to  state  that  there  is  due  to  him  thereon  from 
the  adverse  party,  a  specified  sum  which  he  claims."  The 
precise  intention  of  the  legislature,  or  the  framers  of  the 
Code  by  this  provision,  is  not  clear,  but  certainly  it  was  not 
meant  that  a  complaint  should  be  good,  that  merely  set 
forth  a  copy  of  the  instrument,  with  a  statement  that  there 
was  due  to  the  plaintiff  thereon,  from  the  person  named  as 
a  defendant,  a  specific  sum,  without  averring  that  the  de- 
fendant executed  or  delivered  the  instrument,  or  that  it 
belonged  to  the  plaintiff  or  in  any  way  averring  the  defend- 
ant's liability  or  the  plaintiff's  title.  Such  a  mode  of  pleading 
would  be  so  loose,  vague  and  indefinite,  that  it  is  not  to  be 
assumed  that  the  legislature  intended  to  sanction  it.  This, 
however,  would  follow  if  the  clause  is  not  to  be  read  in 
connection  with  section  142  but  construed  alone  and  strictly. 
How  are  issues  td  be  formed  under  such  a  complaint  or  one 
dispensing  with  the  requirements  of  section  1422  Take 
the  present  case.  The  instrument  is  a  promissory  note; 
three  parties  are  impleaded  as  defendants ;  a  copy  of  the 
instrument  is  given  accompanied  by  a  statement  that  there 
is  due  thereon,  from  the  persons  named  as  defendants,  a  spe- 
cified sum  which  the  plaintiff  claims,  and  there  is  nothing 
more.  The  defendants  may  interpose  by  answer  a  denial, 
but  what  issue  or  issues  will  be  thereby  framed  ?  There  is 
but  a  single  fact  alleged  and  that  in  the  most  general  form 
upon  which  an  issue  can  be  taken,  viz.,  that  there  is  due  from 
the  defendai^  to  the  plaintiffs,  upon  the  instrument  the  sum 
named.  By  denying  this  would  it  put  in  issue  the  making 
of  the  note  by  Burdick  and  Finn  as  copartners  and  the  plain- 
tiff's title  to  it }  Manifestly  not.    ISor  did  the  pleader  in  this 


^ 


1864.]  CoNKUKG  V,  Gandall,  281 


Opinion  of  the  Court,  per  Wmoht,  J. 


case' BO  understand  it.  It  is  averred  that  Burdick  and  Finn 
made  the  note  as  copartners,  a  copy  of  which  is  set  out ;  that 
the  defendant  Gandall  indorsed  it,  and  that  the  plaintifib  are 
the  owners  and  holders ;  all  of  which  was  unnecessary  if  the 
provisions  of  section  142  are  dispensed  with  by  section  162, 
where  the  "action  is  founded  upon  an  instrument  for  the 
payment  of  money  only."  Although  the  intended  purpose 
of  the  last  clause  of  section  162  is  not  clear,  I  am  inclined  to 
the  opinion  that  it  was  meant  that  where  the  action  or 
defense  was  founded  upon  an  instrument  for  the  payment 
of  money  only,  instead  of  setting  forth  the  instnmient 
according  to  its  legal  effect  in  the  body  of  the  complaint 
or  answer,  it  should  be  sufiScient  for  the  party  to  give  a 
copy  of  it.  Be  this,  however,  as  it  may,  it  is  too  improbable 
to  suppose  that  it  was  intended  in  any  class  of  actions,  that 
a  complaint  should  be  good,  that  did  not  upon  its  face  either 
by  direct  averment,  or  by  giving  a  copy  of  the  instrument 
upon  which  the  action  was  founded,  with  allegations  con- 
necting the  parties  with  it  or  unitedly  showing  a  cause  of 
action ;  or  which  did  not  contain  material  allegations  to 
that  end,  or  upon  which  issues  might  be  taken ;  or  if  not 
taken,  judgment  would  legally  pass  against  the  impleaded 
parties  by  default.  In  this  case  the  instrument  (a  copy  of 
which  is  given)  purports  to  be  for  the  payment  of  money, 
but  without  the  averment  that  it  was  made  by  Burdick 
and  Finn,  named  as  defendants,  as  co-partners,  and  the 
plaintiffs'  title  to  it  appears  in  some  way  (neither  of  which 
facts  is  to  be  implied  from  the  instrument  itself)  there  would 
be  no  statement  of  a  cause  of  action  by  the  plaintiff  against 
them.  There  is  certainly  no  cause  of  action  shown,  where 
the  facts  upon  which  a  plaintiff  grounds  his  right  to  recover 
against  ^  party,  whom  he  may  choose  to  implead  as  a  defend- 
ant, do  not  affirmatively,  or  by  implication,  appear  upon  the 
face  of  the  pleadings. 

Beyond  question,  the  complaint  we  are  considering  was 
sufficient  against  the  defendants,  Burdick  and  Finn.  Their 
liability  and  the  plaintiff's  title  appear  affirmatively  or  by 
implication  in  the  pleading.    It  is  alleged  that  as  copartners 
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they  made  a  certain  promissory  note,  of  whicli  a  copy  is 
given,  instead  of  stating  the  legal' effect  of  the  instrument ; 
and  that  the  plaintiffs  are  the  owners  and  holders  thereof,  and 
that  the  whole  amomit  is  due.  Nothing  more  was  required. 
The  instrument  itself  declares  the  liability  of  its  makers.  It 
contains  an  absolute  promise  of  the  makcro  to  pay  a  sum  of 
money,  to  its  lawftd  holder,  at  tlie  time  specified.  There  are 
no  conditions  to  the  promise.  The  instmment  is  evidence 
of  the  amount  of  the  debt,  and  the  effluxion  of  time  by  its 
terms  fixes  their  liability.  If  the  plaintiffs  have  title  to  the 
note  at  its  maturity  fhey  are  the  parties  to  whom  the  obli- 
gation of  absolute  payment  is  due.  By  proof  on  the  trial 
of  the  making  of  the  note  by  the  firm,  and  the  plaintiflfe'  title 
to  !t,  their  right  to  recover  as  against  the  makers  is  estab- 
lished. But  it  is  not  so  as  against  the  defendant  Gandall. 
Alleging  and  proving  simply  that  he  indorsed  a  note  pay- 
able to  his  order  would  create  no  liability  on  his  part  to  the 
holder.  The  law  implies  no  contract  to  pay  absolutely  from 
the  mere  indoreement  of  a  negotiable  promissory  note. 
Gandall's  indorsement  is  averred  in  this  complaint,  and 
nothing  more  affecting  him.  If  this  fact  had  been  put  in 
issue  and  proved  on  the  trial  the  plaintiffs  would  not  have 
been  entitled  to  recover  against  him.  His  promise  is  con- 
ditional, and  his  liability  depends  upon  facts  outside  of  the 
instrument  on  which  his  indorsement  is  made.  An  action 
as  against  him  is  founded  on  something  more  than  an  instru- 
ment for  the  payment  of  money  only,  even  though  it  should 
be  considered  that  section  162  of  the  Code  would  embrace 
the  case  of  the  makers  of  a  promissory  note,  whose  promise 
is  contained  in  civil  contract  evidenced  by  the  instrument 
itself.  Payment  of  the  note  must  be  first  properly  demanded 
by  the  makers,  and  due  notice  given  to  the  indorser  before 
any  legal  liability  attaches  to  the  latter.  A  complaint  that 
does  not  aver  facts,  entitling  the  plaintiff  to  recover  against 
a  party,  and  they  do  not  appear  in  the  instrument  set  forth 
or  to  be  implied  therefrom,  must  be  defective.  If  it  be 
necessary  as  against  an  indorser  (which  it  unquestionably  is) 
to  establish  his  liability,  to  prove  a  demand  of  payment  and 
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notice  of  diahonor  of  the  note,  it  is  incumbent  i^pon  the 
pleader  to  state  these  facts,  otherwise  the  cause  of  action  is 
defectively  stated. 

Whaterer,  therefore,  may  have  been  the  legislative  pur- 
pose in  the  enactment  of  section  162,  it  was  not  intended  to 
inclnde  the  case  of  a  party  whose  liability  was  not  absolutely 
fixed  by  and  expressed  in  the  instrument,  but  depended  for  its 
ever  attaching  on  conditions  precedent.  Nor  do  I  think  in 
any  case,  even  in  that  of  the  makers  of  a  promissory  note, 
the  efiect  of  the  section  is  to  dispense  with  the  requirements 
of  section  142.  A  complaint  that  did  not  cover  the  making  of 
a  promissory  note,  of  which  a  copy  was  given  by  the  persons 
sought  to  be  charged  as  makers,  nor  showed  that  the  plaintiff 
was  the  owner  and  holder,  would  in  my  judgment  be  bad  on 
demurrer.  If  this  were  not  so,  the  system  of  pleading  inau- 
gurated by  this  Code  would  be  immeasurably  more  vague 
and  indefinite  than  that  which  it  assumed  to  supplant. 

The  judgment  should  be  reversed. 

Inobaham,  J.  Since  the  case  of  KeteUas  v.  Myers  (19 
K.  Y.,  231),  I  have  considered  the  law  as  settled,  that  in  an 
action  upon  a  promissory  note  or  other  instrument  for  the 
payment  of  money  solely,  it  was  sufficient  in  the  complaint 
to  give  a  copy  of  the  note,  and  state  that  there  is  due  to  the 
plaintiff,  from  any  party  to  the  note,  the  sum  due  thereon. 
To  answer  this  complaint,  a  simple  denial  of  indebtedness 
would  be  sufiicient  to  put  in  issue  everything  connected  with 
the  note  and  claim,  unless,  perhaps,  the  execution  of  the  note. 

The  case  of  PrindU  v.  CarutheTs  (15  N.  Y.,  425)  held 
this  doctrine  upon  an  instrument  for  the  payment  of  money 
other  than  a  note.  In  that  case  no  cause  of  action  under 
the  ordinary  rules  of  pleading,  was  stated  in  the  complaint. 
The  court  say,  '^  The  complaint  implies  that  the  plaintiff  owns 
the  instrument  in  some  legal  way,  and  that  the  event  has 
happened  on  which  the  payment  depends."  The  same  rule, 
applied  to  this  case,  would  imply  that  the  defendant  indorsed 
the  note,  that  the  note  had  become  payable,  and  had  been 
duly  protested  by  which  the  defendant  became  indebted  upon 
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the  note,  bo  that  the  event  has  happened  upon  which  the  paj- 
■lent  depends.  I  see  no  more  necessity  of  averring  demand 
of  payment,  and  notice  to  an  indorser  nnder  this  section  of 
the  Code,  than  to  aver  a  demand  of  payment  at  a  bank 
where  the  note  is  so  payable,  to  charge  the  maker.  Such  a 
demand,  in  both  cases  >  would  be  necessarily  averred  in  an 
ordinary  pleading. 

The  necessity  for  such  a  mode  of  pleading  in  regard  to  lia- 
bility of  indorsers  upon  notes  had  been  dispensed  with  before 
the  Code,  and  quite  as  loose  a  style  of  pleading  introduced 
when  a  plaintiff  was  allowed  to  sue  makers  and  indorsers 
together  under  the  money  counts,  and  indorse  a  copy  of  the 
note  upon  the  pleadings. 
X  It  was  never  held  or  suggested  then  that  there  must  be  an 
averment  of  demand  and  notice  to  hold  an  indorser  liable 
under  such  a  pleading.  That  statute  provided  that  the 
plaintiff  in  any  action  on  promissory  notes  may  deduce  upon 
the  money  counts  alone,  and  the  note  be  given  in  evidence 
where  a  copy  had  been  served  as  to  all  the  parties.  (2  B.  S., 
p.  276,  2d  ed.) 

The  evident  intent  of  the  authors  of  the  Code  was  to  apply 
the  same  rules  of  pleading  to  actions  upon  notes  brought 
under  the  Code,  excepting  that  in  lieu  of  allowing  the  money 
counts  to  be  used,  as  that  system  of  pleading  was  abolished, 
they  substituting  a  more  simple  allegation  of  indebtedness 
with  a  copy  of  the  note,  to  be  substituted  for  it.  This  mode 
of  pleading  is  just  as  appropriate  to  an  indorser  as  a  maker, 
and  there  is  no  more  reason  why  an  indorser  should  not  be 
sued  in  this  way  than  the  maker.  I  do  not  see  l^ow  any 
force  can  be  given  to  that  section  of  the  Code,  except  by 
applying  it  to  all  the  parties  to  a  note  with  the  same  effect. 

The  judgment  should  be  afiSrmed. 

Judgment  reversed. 
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JoHKSoK  LriTLE,  Administrator,  etc.,  Appellant,  v.  Alfbed 

Denk,  Eespondent. 

Tbe  question  of  a  right  of  way,  either  public  or  private  is  a  question  of  title  to 
real  estate  which  a  justice  of  the  peace  has  no  jurisdiction  to  try:  per  John- 
son, J. 

Where  the  plaintiff  sues  before  a  justice  for  an  obstruction  of  the  highway,  if  the 
defendant  desires  to  raise  the  question  of  title,  or  right  of  way,  he  should, 
at  the  time  of  answering,  have  delivered  to  the  justice  the  undertaking  pre- 
scribed by  section  56  of  the  Code.  Having  failed  to  do  that^  he  cannot 
afterward  question  the  existence  of  the  highway. 

But  the  defendant  may,  by  proper  evidence,  show  the  established  boundaries  of 
the  highway,  for  the  purpose  of  showing  that  the  alleged  obstruction  was  not 
within  such  boundaries.  To  entitle  the  plaintiff  to  recover  in  such  action, 
he  must  prove  the  existence  of  the  highway  by  other  evidence  than  the  mere 
user  by  the  public  for  the  term  of  one  year. 

The  question  of  encroachment  upon  the  highway,  may  be  determined  without 
involving  the  question  of  title — ^it  may  be  simply  a  question  of  boundary. 

The  action  was  Iironght  in  a  justice's  court  by  the  plaintiff 
as  commissioner  of  highways  of  the  town  of  Baldwin,  in  the 
county  of  Chemung,  to  recover  a  penalty  of  five  dollars  for 
obstructing  a  highway,  under  1  K.  S.,  521,  §  202.  The 
complaint  alleged  that  the  highway  was  duly  laid  out  in  the 
year  1852,  and  that  after  it  was  laid  out,  opened,  marked, 
used,  and  traveled,  the  deponent,  on  or  about  the  years 
1856  and  1857  built  a  fence  across  it  and  entirely  obstructed 
it,  and  that  he  kept  up  and  continued  such  obstruction.  The 
defendant  denied  each  and  every  allegation  of  the  complaint, 
and  denied  that  any  road  was  ever  laid  out  or  marked,  and 
alleged  that  if  any  steps  had  been  taken  to  lay  out  a  road 
they  were  irregular  and  void  and  contrary  to  the  statute. 
He  also  alleged,  in  his  answer,  that  the  road  alleged  by 
the  plaintiff  to  have  been  laid  out,  opened  and  used  was 
afterward  altered  by  the  commissioner  of  highways,  so  as  to 
authorize  the  location  of  the  defendant's  fence  as  it  was 
located.  The  defendant  did  not  give  or  offer  any  security  as 
required  by  section  56  of  the  Code,  where  title  to  real  property 
comes  in  question  in  the  afbtion.    Issue  was  joined  on  the  30th 
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of  August,  1858,  and  the  cause  was  tried  before  the  justice 
and  a  jury  on  the  24th  of  September,  1858.  On  the  trial,  the 
plaintiff  proved  by  one  witness  that  there  was  a  road  running 
on  the  line  between  the  defendant's  farm  and  the  adjoining 
farm,  part  of  the  way,  and  part  of  the  way  wholly  on  the 
defendant's  farm,  which  was  traveled  by  the  public,  and 
while  it  was  so  being  used  by  the  public,  he  was  ordered  by 
the  defendant  to  haul  logs  into  it^  and  did  so,  and  the 
defendant  built  a  fence  across  the  road  so  as  entirely  to 
obstruct  the  travel,  which  obstruction  still  remained.  Ott 
his  cross-examination,  the  witness  testified,  that  it  had  been 
traveled  about  a  year  before  it  was  fenced  up  by  the  defend- 
ant, and  was  fenced  up  the  next  fall  after  it  was  cut  open. 
It  appeared  that  this  road  had  been  opened  through  the 
woods,  and  the  defendant  cleared  up  to  it  and  fenced  across 
it.  The  plaintiff  offered  no  evidence  that  it  had  ever  been 
laid  out  as  a  highway,  and  there  was  no  evidence  to  show 
that  it  had  been  used  by  the  public  over  one  year,  when  it 
was  obstructed  by  the  defendant.  When  the  plaintiff  rested 
the  defendant  moved  for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  not  shown  the  existence  of  any  highway,  either 
by  user  or  any  act  of  public  authority. 

The  motion  was  denied,  and  the  defendant  excepted. 

The  defendant  then  offered  in  evidence  the  order  of  the 
commissioner  of  highways,  laying  out  the  road  in  question 
for  the  purpose  of  showing  that  by  the  courses  and  distances 
and  location,  the  obstruction  complained  of  was  not  in  any 
part  of  the  highway.  This  was  objected  to  by  the  plaintiff 
on  the  grounds :  1.  That  such  proof  raises  and  draws  in  ques- 
tion the  title  to  land.  2.  That  the  court  could  not  try  the 
question  whether  the  road  was  or  was  not  laid  out  by  the  com- 
missioneri,  but  only  the  question  whether  the  road  was  used 
as  a  highway.  3.  That  the  defendant  had  admitted  the 
existence  of  the  highway  as  alleged,  by  not  pleading  title- 
4.  That  the  evidence  offered  was  immaterial.  The  justice 
sustained  the  objection  and  excluded  the  evidence,  and  the 
defendant  excepted.  The  defendant  then  offered  the  mak- 
ing and  filing  of  an  order  laying  f>ut  said  highway,  for  the 
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pnrpofie  of  Bhowing  that  it  was  a  laid  out  highway,  and  not 
one  established  by  public  nse  merely ;  and  also  for  the  pur- 
pose of  showing  that  it  was  void,  for  the  reason  that  no 
courses  and  distances  were  contained  in  it.  This  was  objected 
to  for  the  same  reason  as  the  other,  and  was  excluded. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff.  On 
appeal  by  the  defendant,  to  the  county  court  of  Chemung 
county,  the  judgment  in  the  justice's  court  was  reversed. 
The  plaintiff  thereupon  appealed  to  the  Supreme  Court, 
where  the  judgment  of  the  county  court  was  affirmed,  and 
he  now  brings  his  appeal  to  this  court.  The  case  here  is 
submitted  on  printed  brie&  and  points. 

E.  H.  Benn^  for  the  appellant. 

J.  Herron^  for  the  respondent. 

Johnson,  J.  It  is  well  settled  that  the  question  of  a  right 
of  way,  either  public  or  private,  is  .a  question  of  title  to  real 
property  which  a  justice  of  the  peace  has  no  jurisdiction  to 
try.  {HandaU  v.  CrcmdaJl^  1  Hill,  342,  and  cases  cited.) 
There  is  no  question  in  respect  to  the  jurisdiction  of  the 
justice  to  try  and  determine  the  action.  If  the  defendant 
had  wished  to  raise  that  question  he  should,  at  the  time  of 
answering,  have  delivered  to  the  justice  the  written  under- 
taking prescribed  by  section  56  of  the  Code.  Not  having 
done  so,  he  was  precluded  from  drawing  the  title,  or  right  of 
way,  in  question  in  his  defense.  (Code,  §  58.)  Unless  it  was 
made  to  appear  by  the  plaintiff's  own  showing  that  the  right 
and  title  of  the  public  to  the  highway  was  in  question,  it 
was  the  duty  of  the  justice  to  proceed  with  and  render  judg- 
ment. The  plaintiff  proved  that  there  was  a  road  along  the 
line  of  the  plaintiff's  premises,  and  part  of  the  way  across 
them,  which  was  opened  and  used  by  the  public,  and  that 
the  defendant  built  a  fence  entirely  across  it,  so  as  to  shut 
out  completely  all  travel.  Upon  the  cross-examination  of 
the  plaintiff's  witness  by  the  defendant,  it  appeared  that  the 
road  had  only  been  opened  and  traveled  about  a  year  when 
it  was  thus  obstructed.    Was  this,  imder  the  circumstances, 
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sufficient  eyidence  to  prove  that  the  defendant  had  obstructed 
a  highway!  The  public  were  then  using  it  as  a  highway, 
and  the  defendant  was  precluded  from  raising  the  question 
of  right  to  a  highway  on  his  premises  if  the  evidence  was 
sufficient  to  establish  the  public  right  prima  fade.  The 
defendant  had  not  admitted  either  that  it  was  a  highway,  or 
that  he  had  obstructed  it,  by  omitting  to  deliver  the  under- 
taking. But  he  was  not  at  liberty  to  raise  any  question  in 
regard  to  the  public  right  if  the  plaintiff  gave  any  evidence 
tending  to  show  that  it  was  a  highway.  The  plaintiff, 
undoubtedly,  to  entitle  himself  to  recover,  was  obliged  to 
give  evidence  not  only  of  the  obstruction,  but  that  it  was  in 
a  highway  also.  And  this,  it  is  claimed,  he  did,primafaciej 
when  he  showed  that  it  was  a  road  the  public  had  used  as  a 
highway  a  year  or  more.  But  this  did  not  prove  that  it  was 
a  highway  by  user,  nor  tend  to  prove  it.  The  right  by  user  is 
only  made  out  by  evidence  of  use  and  occupation  twenty 
years  or  more.  Nothing  short  of  that  will  answer,  and,  as 
the  plaintiff  gave  no  evidence  of  its  being  a  laid  out  highway 
under  the  statute,  there  was  nothing  to  show  that  any  public 
right  had  been  encroached  upon,  and  the  plaintiff  should,  I 
think,  have  been  nonsuited. 

But  conceding  that  the  evidence  was,  prima  facie^  suffi- 
cient to  establish  some  right  in  the  public,  the  defendant 
moet  clearly  was  entitled  to  show  in  what  manner  it  was 
acquired,  and  if  it  was  by  proceedings  under  the  statute,  to 
introduce  the  order  laying  out  the  highway  in  question,  for 
the  purpose  of  showing  that  the  alleged  obstruction  was  not 
within  the  bounds  of  the  highway.  That  was  the  only  pur- 
pose for  which  it  was  offered  by  the  first  offer.  I  do  not  see 
why  the  evidence  was  not  competent  for  that  purpose.  In 
that  view  and  for  that  purpose  the  order  did  not  draw  the 
title  of  the  public  in  question  but  conceded  it,  and  merely 
raised  the  question  of  boundary.  In  actions  of  this  kind 
there  can  be  no  doubt,  I  think,  that  the  question  whether 
the  alleged  obstruction  is  within  the  bounds  of  the  highway, 
is  always  open  to  proof  by  the  defendant.  It  is  a  question 
which  does  not  properly  involve  title,  but  is  entirely  distinct 
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and  separate  from  it.  It  admits  title  and  seeks  only  to  define 
and  fix  the  boundaries.  This  was  so  held  in  JFleet  v.  Y<nmg8 
(7  Wend.,  291,  299).  The  court  say  the  question  of 
encroachment  may  be  determmed  without  an  investigation 
of  the  title,  "  the  question  was,  where  was  the  boundary  of  the 
road,  not  who  owned  the  land."  The  road  was  shown  to 
have  been  upon  the  defendant's  land,  and  it  would  be  strange 
indeed  if  he  could  be  rightfully  precluded  fix)m  showing  its 
limits  and  boundaries.  The  law  is  not  so  unreasonable  as  to 
presume  that  a  public  highway  is  without  definite  bound- 
aries, or  that  it  embraces  an  entire  farm,  and  in  a  case  where 
he  cannot  dispute  the  right  to  a  highway,  will  allow  the 
owner  of  the  land,  for  his  own  protection,  to  show  where 
the  right  is  located  by  way  of  defense.  The  plaintiff  might 
clearly  have  introduced  the  order  in  evidence  and  that  would 
have  shown  where  the  highway  was  located  through  the 
defendant's  land.  But  he  preferred  to  resort  to,  and  rest 
upon,  other  evidence  of  an  inferior  character.  But  this  did 
not  affect  the  rights  of  the  defendant  when  he  entered  upon 
his  defense.  He  was  then  entitled  to  show,  if  he  could,  where 
the  highway,  to  which  the  people  had  an  xmdisputed  right, 
was,  and  that  he  had  not  obstructed  it,  but  had  built  the 
fence  alleged  to  be  an  obstruction  on^some  other  part  of  his 
land.  This  question  the  justice  was  clearly  competent  to  try, 
being  a  question  of  boundary  lines  merely,  and  not  one  of  title 
to  land.  I  am  of  the  opinion,  therefore,  that  the  judgment 
of  the  Supreme  Court  was  right  and  should  be  affinned. 
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Janb  Stbbbins  and  another  v.  Matthias  Howell. 

Where  defendamt  by  fraudulent  representation  procured  plaintiffa  to  release 
their  mortgage  lien  upon  certain  premises,  and  before  discovery  of  the  fraud 
i\fe  titie  to  said  premises  had  been  so  conveyed  that  the  lien  could  not  be 
restored,  the  plaintiff^  will  be  entitled  to  judgment  against  the  defendant  for 
the  amount  of  the  lien  so  released. 

The  plaintiffi  held  a  mortgage  given  in  February,  1856, 
for  $5,500^  on  two  building  lots  in  the  city  of  New  York. 
In  March,  1857,  certain  parties  who  had  become  owners 
in  fee  of  the  mortgaged  premises  contracted  to  sell  the  lots 
to  the  defendant,  Howell,  he  agreeing  to  erect  a  dwelling- 
house  on  each  lot,  of  a  description  given  in  such  agreement 
and  to  complete  the  same  by  the  1st  day  of  Marcli,  1858. 
Howell  was  entitled  to  a  deed  of  the  premises  when  the 
houses  were  inclosed  on  paying  the  piu'chasc-monoy  less 
the  plaintiffs'  mortgage ;  and  the  deed  was  to  contain  a  clause 
binding  and  subjecting  Howell  to  the  payment  of  the  incum- 
brance. Howell  commenced  immediately  to  build  the 
houses  under  the  agreement.  In  August  1857,  while  the  houses 
were  in  process  of  construction,  and  had  become  inclosed, 
Howell,  by  representing  to  the  plaintiffi  that  he  was  the 
owner  of  these  lots,  and  that  he  desired  to  have  them 
release  the  mortgage  lien  on  one  of  these  lots  and  loan  him 
the  further  sum  of  $1,000  on  the  remaining  lot,  he  procured 
them  to  release  the  said  mortgage  lien  on  one  of  the  lots, 
and  after  obtaining  said  release  and  procuring  the  same  to 
be  recorded,  he  refused  to  take  the  loan  and  give  the 
security  promised.  The  representations  of  the  said  Howell 
in  respect  to  his  ownership  of  the  said  lots  was  false,  and  he 
acted  in  bad  faith  in  procuring  the  release  of  the  mortgage 
lien  upon  said  lot.  The  plaintiffs  on  discovering  the  fraud 
of  Howell,  commenced  their  action  against  him,  setting  forth 
in  their  complaint  the  above  facts,  and  also,  that  the  said 
Howell  was  not  the  owner  in  fee  of  either  of  said  lots,  but 
only  the  holder  of  an  agreenient  for  the  purchase  and  sale  of 
the  same.    That  the  fee  in  'the  remaining  lot  was  in  one 
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Browning,  subject  to  the  agreement  for  porohase^  held  bj 
Howell;  the'  said  Browning  wa&  made  s  party  defendant. 
That  the  interest  of  Browning  in  said  lot  was  ftbont  $1,600. 
That  plaintiffs  had  applied  to  Browning  forrhis  consent  in 
writing  to  have  the'  whole  *  atikonnt  doe  on 'the  mortgage 
chained  npon  said  lot,  the  fee  of  whidi  waa  in  him.  But  he 
refused  to  consent  to  the  same.  The  plainti£&,  among  other 
things,  pray  for  an  injuiiction  against  Howell  «nd  Browning 
and  each  of  them,  restraining  them  from  coiiTeying,  or  in 
any  manner  kieumbering  the.said  lots  of  ground  or  any  por- 
tion thereof.  The-plainti^  also  prayed  tlmt  Howell  should 
be  directed  to  restore  the  said  mortgage  lien  upon  said  lot; 
or  that  he  should  be  desired  to  pay  to  the  plaintiffs  the  sum 
of  $3,750  and  interei^t,  aa  the  consideration  of  the  Telease  of 
the  mortgage  lien,  thus  fraudulently  obtained  by  him.  The 
prayer  for  injunction  Was  granted^ 

At  the  Special  Term  of  the  Supreme  Court  in  the  first 
district,  held  in  June,  1868^  the  judge  found  the  abore  facts 
as  to  the  rights  of  the  plaintifib,  and  the  fraudulent  conduct 
of  the  defendant,  Howell,  and  found  as  a  conclusion  of  law, 
that  the  plaintiffs  were  entitled  to  payment  hy  the  defendant 
Howell,  of  the  sum  of  $d,750^  being  one-half  the  amount 
due  upon  said  mortgage,  with  interest  from  the  26th  Septem- 
ber, 1857,  and  judgment  was  rendered  for  the  same  'and  for 
costs  against  the  defendant  Howell.  Howell  appealed  to 
die  General  Term  where  the  judgment  of  the  Special  Term 
was  affirmed,  and  he  now  appeals  to  this  court. 

John  P.  Crosby ^  for  the  respondents.  . 

Saloman  Z.  Hutt^  for  the  appellant. 

WBiGHt,  J.  The  case  is  this.  The  plaintiffi  held  a  mortgage, 
given  in  February,  1856,  for  $5,500,'  on  two  building  lots  in 
tfie  city  of  New  Yoi^i  In  March^  1857)-  certain  parties  who 
had  became  the  owners  in  fee  of  the  mortgaged-  premises  con- 
tracted-to  sell  the  lots  to  the  defendant  Ho^ril,  he  agreeing 
to  erect  a  dwelling-house  on  oach  lot,  of  a  definite  description, 

fmd  complete  the  same  hf  the  first  of  MaMah,  1653i  '  Howell 

di 
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was  to  be  entitled  to  a  deed  of  the  premises  when  the  houses 
were  inclosed  on  paying  the  purchase-monej,  leas  the  plain- 
tifis'  mortgage;  and  the  deed  was  to  contain  a  clause  sub- 
jecting and  binding  him  to  the  payment  of  the  incumbrance. 
Howell  commenced  forthwith  to  build  the  houses  under  the 
agreement.  In  August,  1857,  while  the  houses  were  being 
built,  and  were  inclosed,  by  a  fraud  of  Howell  or  bad  faith 
on  his  part,  the  plaintiffs  lost  the  lien  of  their  mortgage  on 
one  of  the  lots,  and  the  other  may  or  may  not  be  ample 
security  for  the  sum  of  $5,500.  It  certainly  is  not  without 
the  building  on  it.  But  whether  it  is  or  not  is  of  no  conse- 
quence whateyer.  Howell  paid  nothing  for  the  release  of  the 
Hen  of  the  plaintiff'  mortgage,  and  never  had  any  right  to  it, 
except  upon  his  performing  in  good  faith  the  contract  in  pur- 
suance of  which  the  delivery  of  the  release  was  anticipated. 
In  August,  1857,  representing  himself  to  the  plaintiffs  to  be 
the  owner  of  both  lots,  when  in  fact,  he  had  the  title  to 
neither,  he  applied  to  them  to  release  the  mortgage  lien  on 
one  of  the  lots,  and  lend  him  an  additional  sum  on  the 
Remaining  lot.  It  was  agreed  to  release  the  lien  on  one  lot 
and  loan  him  the  further  sum  of  $1,000  which  was  after- 
ward extended  to  $1,500  on  the  ether  lot.  Of  course  the 
lease  and  the  additional  loan  were  intended  to  be  simultane- 
ous transactions ;  and  the  agreement  for  both  was  manifestly 
based  on  the  supposition  that  Howell  was  the  owner  of  the 
whole  mortgaged  premises.  Otherwise  the  release  of  one- 
half  of  the  premises  from  the  operation  of  the  mortgage  was 
without  any  consideration  whatever,  and  the  plaintiffs  were 
placed  in  jeopardy  of  a  loss  of  one-half  their  mortgage  debt. 
The  agreement  was  not  immediately  consummated,  and  in 
the  meanwhile,  under  the  pretense  that  he  would  carry  it 
out,  and  the  plaintiffi  relying  on  his  good  faith,  Howell 
obtained  the  release,  and  afterward  persistently  declined  to 
perform  on  his  part,  although  there  was  no  difficulty  in  his 
^  doing  so.  It  turned  out  that  he  had  but  an  equitable  interest 
in  the  lot  not  released,  but  was  entitled  to  a  deed  of  the  same 
on  the  payment  of  $1,500 — ^the  exact  amount  which  the  new 
loan  would  have  extinguished  had  the  agreement  been  carried 
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oat|  and  the  party  holding  the  fee  was  ready  and  willing  to 
execate  Buch  conveyance  to  him  on  receiving  that  sum.  After 
procuring  the  release,  however,  and  having  it  recorded,  he 
refoaed  to  proceed  any  further  in  consummating  the  agree- 
ment, and  giving  as  the  reason  for  non-performance  on  hia 
part,  that  the  money  was  not  forthcoming  from  the  plaiutiflii 
when  he  wanted  it ;  that  the  time  had  gone  by  for  selling  the 
houses  on  the  lots,  and  he  would  have  to  pay  the  interest  and 
taxes  on  the  lot  not  released  from  the  lien  of  the  mortgage, 
which,  ai^  between  him  and  the  person  holding  the  title,  the 
latter  ought  to  pay. 

It  seems  to  me  to  require  but  a  simple  statement  of  the 
case  to  show  the  correctness  of  the  judgment  of  the  court 
below.  The  defendant,  HowoU,  having  obtained  the  release, 
if  not  under  false  pretenses  and  misrepresentations,  or  con- 
oealment  of  the  trnth,  yet  without  any  consideration,  and 
without  carrying  out  the  arrrangement  into  which  he  had 
expressly  entered,  should  be  compelled  to  restore  the  plainti£h 
to  their  former  conditions  as  to  the  security.  It  is  no  answer 
whatever  to  him  that,  as  that  part  of  the  mortgaged  premises 
with  tlie  building  thereon  is  worth  double  the  sutn  secured 
by  the  plaintiffs^  mortgage,  no  damage  could  result  to  them 
by  his  surreptitiously  obtaining  a  release  of  one-half  tlie 
mortgaged  premises.  The  value  of  their  security  is  lessened 
one-half,  and  to  that  extent  by  the  defendant's  fraud  or  bad 
faith  they  are  put  in  jeopardy  of  loss.  As  the  release  could 
not  be  recalled,  and  that  part  of  the  mortgaged  premises 
released  was  of  equal  value  with  what  remains  subject  to  the 
lien,  the  only  equitable  mode  of  restoring  the  plaintiflfs^  to 
their  original  condition  as  their  security,  was  that  adopted* 

The  judgment  should  be  affirmed. 

Concurring,  MiHyLiN,  Johnson,  Davies  and  Inobaham,  JJ. 

HooEBouM,  J.,  read  for  modification.  Dbnio,  Ch.  J.,  did 
not  vote. 

Judgment  affirmed. 

UooEBooM,  J.  On  the  17th  day  of  July,  1857,  the  plain- 
ti£b  were  the  owners  of  a  bond  and  mortgage  made  by 
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Elkanah  laaaes,  dated  Febrnar;  26th,  1856,  on  which  tilere 
was  remaining  due  the  enm  of  |d)600. 

This  mortgage  was  the  first  lien  on  two  lots  in  Eleventh 
street,  in  the  city  of  New  Toric,  numbered  4  and  6  on  the 
diagram  on  page  12  of  the  case.  The  defendant,  Howell, 
erected  on  each  of  said  lots,  houses ;  and,  pursuant  to  the 
agreement  proved  in  the  case,  was  entitled  to  a  convejimce 
of  No.  4  from  Richard  Lawrence,  who  held  the  fee ;  and  was 
entitled  to  a  conveyance  of  No.  6  from  Theodore  Browning, 
on  paying  $1,500  to  said  Browning. 

The  house  and  lot  No.  5  was  worth,  as  the  court  below 
found,  at  least  $14,000.  The  plaintiift  about  the  8th  of 
August,  1857,  at  defendant's  (Howell),  request,  to  release 
the  house  >  and  lot  No.  4  from  their  .mortgage  and  hold  the 
whole  amount  thereof  against  No.  5 ;  and,  in  addition,  to 
loan  thereon  the  further  sum  of  $1,000  which  was  afterward 
agreed  should  be  $1,500  instead  of  $1,000  ;  thus  making,  if 
the  arrangement  was  carried  out,  plaintiffs'  mortgages  ou 
No.  5,  $7,000. 

The  plaintiffs  executed  and  delivered  to  defendant,  Howell, 
the  release  of  No.  4  from  said  mortgage,  and  thereupon 
Howell  immediately  executed  and  delivered  to  the  Besolute 
Fire  Insurance  Company  a  mortgage  npon  the  house  and  lot 
so  released  to  secure  the  payment  of  $6,500  loaned  by  them. 
At  the  time  of  executing  and  delivering  said  release,  the 
plaintiffs  supposed  said  Howell  held  the  fee  of  both  No.  4 
and  No.  5,  they  never  having  had  any  notice  to  the  contrary. 

As  a  matter  of  fact,  the  fee  of  No.  4  was  then  held  by  said 
Lawrenee,  and  the  fee  of  No.  5  was  held  by  said  Browning, 
subject  to  said  Howell's  right  to  receive  a  conveyance  aa 
above  mentioned.  And  at  the  time  of  receiving  the  release, 
said  Howell  transferred  to  plaintiffs  a  policy  of  insurance  on 
bouse  and  lot  No.  5,  for  $5,000,  as  security  for  their  mort- 
gage. 

According  to  the  findings  of  fact  by  the  court,  the  addi- 
tional loan  of  $1,500  was  never  consummated,  by  reason  of  the 
non-performance  on  the  part  of  said  HoWell  of  his  agree- 
ment, and  he  refused  to  take  the  money.  ' 
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This  led  to  an  iiivestigation  of  the  title  hy  the  plaintifib, 
iend  it  was  ascertained  that  Howell  never  had  the  legal  title 
to  the  property  in  question.  The  plainti&.then  commenced 
this  action,  asking  a  cancellation  of  the  release,  a  restoration 
of  tiie  lien  of  the  mortgage  over  both  lots  (4  and  5)  by  the 
removal  of  the  mortgage  of  the  Resolute  Fire  Insurance  Com- 
pany, or  the  payment  by  Howell  to  the  plaintiffs  of  $2,750, 
and  interest,  as  the  consideration  of  said  release,  being  the 
portion  of  plaintiffia'  mortgage  which  Howell  assumed  to 
pay  isk  his  purdiase  from  Lawrence  of  lot  No«  4,  or  that  in 
d^Gudt  thereof  the  interest  of  Howell  in  the  Lawrence  lot 
be  s<^  and  the  proceeds  applied  to  the  payment  of  said  sum 
of  $2,750  and  interest,  and  if  insufficient  then  that  the 
Browning  lot  be  sold,  and  out  of  the  proceeds,  the  aforesaid 
deficiency  and  the  amount  due  Browning  be  paid,  the  said 
sale  to  be  subject  to  the  payment  of  the  remaining  $2,750 
and  interest,  due  on  the  plaintiff'  mortgage.  The  cause 
was  tried  at  Special  Term  in  the  city  of  New  York,  and  that 
court  gave  judgment  for  $2,750  with  interest  and  costs 
against  the  defendant,  Howell  (without  other  relief).  On 
appeal  by  Howell  to  the  General  Term,  the  judgment  was 
affirmed,  and,  thereupon,  the  defendant,  Howell,  appealed  to 
this  court 

The  object  of  this  suit  seems  to  be  to  cancel  a  release 
executed  by  the  plainti&  to  the  defendant  Howell,  dis- 
charging lot  No.  4,  described  in  the  pleadings,  from  the 
operation  of  a  mortgage  held  by  the  plaintiffi  to  the  amount 
of  $5,500,  and  covering  lots  Nos.  4  and  5,  and  to  restore 
the  >tien  of  said  mortgage  over  both  of  said  lots,  or^that  said 
Howf^U  pay  to  the  plaintiff  $2,750,  one-half  of  said  mort- 
gage, being  the  amount  of  said  mortgage  which  said  Howell 
agreed  to  assume  oi^pay  when  he  contracted  to  purchase 
said  ,lot  No.  4  from  £ichard  Lawrence,  the  then  owner 
thereof;  and  this  last  branch  of  the  relief  sought,  to  wit, 
the  payment  of  the  said  $2,750  and  interest,  is  the  relief 
granted  by  the  court  which  tried  the  cause,  and  whose 
judgment  was  affirmed  at  the  General  Term. 
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The  gronnd  upon  which  the  plaintiffs  founded  thdr  claim 
to  this  relief  appears  to  be  that  holding  tliis  mortgage  upon 
these  two  lots,  executed  by  one  Isaacs,  a  fonner  owner  thereof^ 
they  were  applied  to  by  Howell,  whom  they  supposed  to  be 
the  then  owner  of  these  lots,  to  release  one  of  them  (No.  4) 
from  the  operation  of  the  mortgage,  and  to  make  an  additional 
loan  of  $1,000,  afterward  increased  to  (1,500  on  the  remain* 
ing  lot  (No.  5),  for  which,  with  the  dwelling-house  erected 
thereon  by  Howell,  it  was  claimed  to  be  good  security ;  that 
the  plaintiffi  consented  to  make  this  loan,  and  subsequently 
applied  to  Howell  for  the  fulfillment  of  the  contract,  which 
he  declined  to  make,  and  refused  to  take  the  money,  and  the 
plaintiffs  thereupon  instituting  inquiries  as  to  the  state  of 
the  title,  for  the  first  time  ascertained  that  Howell  had, 
not  the  legal  title  thereto,  but  only  a  contract  for  the  pur- 
chase thereof  from  Browning,  the  other  defendant,  to  whom 
there  was  owing  some  $1,500  of  unpaid  purchase-money, 
which  was  to  be  paid  before  he  could  be  compelled  to  trans* 
fer  the  title  to  said  lot.  The  plaintifis  allege  that  at  the 
time  of  soliciting  said  release  Howell  represented  himself  aa 
the  (nxmer  of  said  lots,  which  Howell  denies.  The  finding 
of  th^  court  upon  this  subject  is  '^  that  when  said  release  was 
delivered  by  said  plaintiffs  to  said  defendants  they  were 
ignorant  of  the  fact  that  the  fee  of  said  lot  No.  5,  was  held  . 
by  said  Browning,  and  had  no  notice  of  such  fact  from 
Howell,  and  were  led  to  suppose  by  his  silence,  and  by 
other  acts,  that  he  was  the  owner  thereof."  Immediately  on 
receiving  the  release  of  the  IcH:  (No.  4)  from  the  mortgage, 
Howell  eisecuted  and  delivered  to  the  Resolute  Insurance 
Company  a  mortgage  thereon  for  $6,500,  and  there  seems 
to  be  no  attempt  to  dispute  the  validity  or  &(>na./^  character 
of  this  lien,  or  its  right  to  a  preference*  over  one-half  of  the 
plaintiffs'  mortgage.  ^  At  the  «ame  time,  Howell  executed  and 
delivered  to  the  plaintifis  a  policy  of  insurance  on  the  house 
upon  the  remaining  lot  (No.  5)  for  the  sum  of  $5,000.  This 
house  and  lot  (No.  6)  are  found  by  the  court  to  be  worth  at 
least  $14,000/and  to  be  ample  security  for  the  loan  of  $8,500. 
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Tho  plaintiff,  therefore,  claim  that  the  release  was 
obtained  from  them  by  fraud,  or  indirection,  or  false  repre- 
sentations, and  without  consideration  and  that  they  are 
consequently  entitled  to  the  relief  prayed  for  in  the  com- 
plaint. They  cannot  obtain  that  branch  of  the  relief  which 
seeks  the  cancellation  of  the  release  and  the  restoration  of 
the  mortgage,  at  least  not  to  the  extent  prayed  for  in  the 
complaint,  because  they  have  not  made  the  Besolute  Insur-* 
ance  Company  a  party  to  this  action,  nor  sought  to  assail  the 
apparent  bona  Jlde  priority  which  they  have  obtained  by 
loaning  their  money  after  the  execution  and  probably  upon 
the  strength  of  the  release,  and  they  have  therefore  sought 
and  obtained  from  the  court  below  the  other  branch  of  relief 
prayed  for,  to  wit,  the  payment  of  $2,750,  with  interest. 
There  is  some  difficulty  in  saying  that  such  relief  is  apposite 
to  the  casa  We  must  assume,  no  doubt,  for  the  comt  has  so 
found,  that  the  defendant  Howell  has  violated  his  contract  in 
not  accepting  the  additional  sum  of  $1,500  agreed  to  be 
loaned,  and  yet  upon  the  theory  now  propo8e4  by  the  plain- 
tiffs they  would  have  been  in  a  worse  situation  by  just  that 
amount  if  they  had  in  fact  loaned  to  the  defendant  that  sunu 
In  another  particular,  according  to  the  finding  of  the  court 
below,  the  defendant  Howell  was  in  fault,  to  wit,  in  procur- 
ing the  release  of  the  lot  in  question  from  the  mortgage  and 
confining  the  lien  of  the  mortgage  to  the  remaining  lot  upon 
the  fiuth  of  Howell's  ownei'ship  of  that  property.  It  would 
seem,  so  far  as  I  can  understand  the  testimony,  tliat  t)ie 
plaintifib  were  willing  to  take  security  upon  lot  No.  5  to 
the  whole  amount  of  the  $5,500  mortgage,  and  the  additional 
$1,500  which  they  proposed  to  loan  to  the  defendant  Howell, 
provided  Howell  was  the  owner  thereof,  which  Howell  led 
them  to  believe,  if  he  did  not  actually  represent  that  he  was. 

It  turned  out  that  he  was  not  the  owner,  or,  if  the  equita- 
ble owner,  that  there  was  an  equitable  lien  in  favor  of 
Browning  which  intervened  between  one  half  in  amount  of 
this  mortgage  ($2,750)  and  the  remaining  half  and  said  sum 
of  $1,500,  and  the  question  is  to  what  relief,  if  any,  are  the 
plaintiffs  entitled.      They  have  lost  their  remiedy  against 
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the  property  released,  or  nt  least  it  is  to  be  postponed  to  the 
mortgage  of  the  Kesolnte  Insurance  Company,  and  perhape 
this  fact,  more  than  any  other,  giTes  the  cine  to  the  relief  to 
which  the  plaintiffs  are  entitled.  They  are  entitled  to  pre- 
serve the  lien  of  their  mortgage  intact  against  the  lot  not 
released  (No.  5),  that  is,  if  it  has  not  been  impaired  by  the 
release  of  lot  No.  4,  which  is  a  question  as  to  the  extent  of 
contribution  between  the  plainti£&  and  Browning,  which 
does  not  appear  to  be  raised  in  the  case,  at  least  not  on  this 
appeal,  .  They  are  entitled  to  have  the  lien  of  their  mortgage 
restored  upon  lot  No.  4  except  as  against  the  mortgage  of  the 
Besolute  Insurance  Company,  and  to  have  such  interest  ag 
Howell  had  in  the  premises  after  the  lien  of  such  mortgage, 
sold  on  a  foreclosure  of  their  own  mortgage,  and  if,  on  the 
foreclosure  of  mortgage  of  the  plaintifls,  the  mortgaged 
premises  shall  prove  insufficient  to  pay  the  mortgage,  I  do 
not  see  why  they  would  not  be  entitled  to  a  decree  against 
Howell  for  the  deficiency,  on  the  ground  that  this  waa  the 
l^itimate  and  accurate  measure  of  the  damages  they  had 
sustained  by  the  act  of  Howell  in  improperly  procuring  the 
release  in  question.  And  this  seems  to  me  the  extent  of 
the  relief  to  which  the  plaintiffs  are  entitled.  This  is  not  an 
action  for  the  foreclosure  of  the  plainti£&'  mortgage.  Indeed, 
the  terms  of  it  are  not  set  forth  so  as  to  enable  us  to  ascertain 
whether  it  is  yet  due.  The  relief,  therefore,  which  the 
plaintiffl  obtained  at  Special  Term  was  not  germane  to 
the  case  and  should  be  nM>dified,  I  think,  in  accordance 
with  the  above  suggestions.  As  the  defendant  was  £d  fault, 
and  denied  altogeUier  the  plaintiffs'  title  to .  any  relief,  he 
was  perhaps  rightfully  subjected  to  the  costs  of  the  original 
judgment.  It  is  true  the  plaintiffs  might  have  postponed 
their  action  against  Howell,  until  their  mortgage  became  due, 
and  sought  the  relief  for  which  they  now  apply  in  that  action. 
But  that  course  would  have  exposed  the  plaintiff  to  the 
danger  of  losing  their  lien  on  lot  No.  4  by  a  sale  of  those 
premises  by  Howell  to  a  lona  fide  purchaser  having  no 
knowledge  of  plaintifb'  claim.  I  incline  to  think,  therefore, 
he  was  justified  in  instituting  an  action  to  restore  the  lien 
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of  his  mortgago  and  at  the  same  time  to  prevent,  by  injuno- 
tion,  the  transfer  or  incumbering  of  the  property  until  such 
lion  was  re-instated,  and  this  is  a  portion  of  the  relief  in  fact 
claimed  by  them  in  the  complaint  in  this  action. 

I  am  for  a  modification  of  tlie  judgment  in  accordance 
witli  these  views. 

82 
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Statemenk  of  caie. 


Ella.  E.  B.  WiiHbkamp  v.  Jambs  S.  Willktt,  AdminiBtra- 
trator  of  James  S.  WiLLBrr,  deceased,  Sheriff,  etc. 

Where  the  husband  and  wife  are  parties  to  an  action,  the  statute  in  terms  makea 
them  competent  witnesses  in  their  own  behalf,  or  in  behalf  of  any  other 
party. 

Ap  such  witnesses  thej  are  subject  to  the  same  rules  of  examination,  except  thejr 
are  protected  from  being  required  to  make  disclosures  of  oommunications 
between  themselves. 

The  only  proper  inquiry,  on  the  direct  examination  of  a  witness,  as  to  the 
character  of  another,  is  as  to  the  general  moral  character  of  the  latter,  and 
his  public  reputation  as  a  truthful  or  untruthful  person.  It  is  not  permissi- 
ble for  the  assail! ug  party  to  show  specific  acts  of  immorality  or  misconduct^ 
with  the  view  of  inpeaching  or  discrediting  a  person  as  a  witness. 

Appeal  from  a  judgment  of  New  York  Common  Pleas. 
The  action  was  brought  by  the  plaintiff,  a  married  woman, 
to  recover  the  possession  of  certain  personal  property  in  car- 
pets and  paintings,  alleged  to  belong  to  her,  which  was 
taken  by  the  defendant's  intestate,  as  sheriff  of  the  city  and 
county  of  New  York,  under  an  execution  issued  upon  a  judg- 
ment recovered  in  favor  of  one  William  L.  Martine  against 
her  husband.  < 

The  case  was  tried  in  the  New  York  C!ommon  Pleas, 
before  his  honor,  Judge  Bbady,  in  April,  1861,  and  the  plain 
tiff  had  a  verdict,  the  jury  assessing  the  value  of  the  property 
at  $690.  The  sole  question  in  issue  was  whether  the  plain- 
tiff was  the  owner  of  the  property,  or  whether  the  same 
belonged  to  her  husband.  The  proof  tended  to  establish 
ownership  in  the  plaintiff;  and  there  was  no  fact  shown 
leading  to  a  contrary  conclusion  except  that,  at  the  time  the 
property  was  taken  and  sold,  the  plaintiff  and  her  husband 
were  living  together  as  man  and  wife.  The  defense  mainly 
consisted  in  an  attempt  to  impeach  the  character  and  credi- 
bility of  the  plaintiff,  who  was  sworn  as  a  witness,  and  in 
showing  that  before  her  marriage,  in  September,  1854,  and 
prior  to  her  coming  to  this  country,  in  1853,  from  Denmark, 
of  which  she  was  a  native,  she  was  a  woman  of  poor  parent- 
age and  of  immoral  habits. 


1864.]  WbHBK^MP  V,  WiLLBTT.  251 

■     '    '  '■"  ■  III  I  -      *i  .1     ■    ,.■        ,  ,  I  ,  ,1, 

Opinioa  of  the  Court,  per  Wtaaan,  J. 

At  the  cloee  of  the*plaintiff'B  testimony,  the  defendant 
moved  for  a  nonsuit,  which  was  refused  and  an  exception 
taken.  But  this  exception  is  not  now  urged.  There  was  no 
exception  to  the  charge  of  the  judge,  except  in  a.  single 
unimportant  particular ;  and  any  exceptions  open  to  review 
here  related  to  the  ruling,  on  the  trial,  as  to  the  admission  or 
exclusion  of  evidence.  The  exceptions  were  numerous,  but 
most  of  them  palpably  frivolous.  Those  insisted  upon  aa 
having  any  merit  are  to  be  noticed  in  the  opinions. 

A.  a.  Dyetty  for  the  appellant. 

f7.  Bainhridge  Smithy  for  the  respondent. 

Wbioht,  J.  The  plaintiff  was  sworn  as  a  witness  in  her 
own  behalf;  the  defendant  objecting  to  her  examination,  as 
the  case  states,  on  the  ground  that  the  action  being  under 
the  sheriff's  claim  against  the  husband,  it  was  substantially 
against  him,  and  she  could  not  be  examined  because  her  hus- 
band was  so  far  interested  in  the  case.  The  point  of  the 
objection  is  not  clear,  but  if  it  has  ahy  meaning  it  is  this, 
that  the  sheriff  having  taken  and  sold  property  under  an 
execution  against  the  plaintiff's  husband,  an  action  to  test 
the  title  to  such  property  is  one  substantially  against  him, 
and  in  which  he  is  interested,  and  the  law  forbids  husband 
and  wife  to  testify  either  for  or  against  each  other.  Regard- 
ing tlxis  as  the  substance  of  the  objection  there  is  no  force  in  it. 

The  rule  of  the  common  law  did  not  prohibit  husband 
and  wife  from  testifying  in  a  civil  action,  unless  one  or 
the  other,  or  both  were  parties,  or  directly  interested  in 
the  subject  of  the  action.  Here  the  husband  was  not  a 
party,  nor  had  he  any  such  interest  as  would  have  dis- 
qualified the  wife  by  strict  conmcion  law  rules.  The 
action  was  in  no  proper  sense  against  him.  He  made 
no  claim  to  the  property  taken  and  sold  by  the  defend- 
ant, and  had  no  interest  in  the  litigation,  unless,  indeed, 
to  have  his  debts  paid  from  property  to  which  he  laid 
no  claim.  There  was  no  conflict  of  interest  between  hus- 
band and  wife;  the  latter  claiming  the  property  as  her 
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own,  and  the  former  not  disputing  or  .gaineaying  her  r^lits 
to  it.  Bnt  had  the  husband  been  a  partj  to  the  action,  hav-* 
ing  any  interest  in  the  result,  the  plaintiff's  competency: 
would  have  been  affected.  The  Code  provides  that  a. party 
to  an  action  may  be  examined  as  a  witness  in  his  own  behalf^ 
or  in  behalf  of  any  other  party  in  the  same  manner,  aiid 
subject  to  the  same  rules  of  examination  as  any  other  witness, 
except  that  neither  husband  nor  wife  shall  be  required  todis. 
close  any  eommunieation  made  by  one  to  the  other.  (Oode 
§  399,  as  amended  in  1860 ;  Laws  of  1860,  Chap.  469.)  The 
letter  of  the  statutes  certainly  extends  to  married  persons 
when  they  are  partks,  not  having  conflicting,  interest,  and 
the  exception  is  a  plain  indication  of  the  legislative  intention 
to  change  or  modify  the  common  law  rule  as  to  the  admissi- 
bility of  husband  and  wife  as  witnesses.  The  reason  of  the 
latter  rule  for  not  admitting  husband  and  wifb  as  witnesses  for 
each  other  was  because  of  an  identity  of  interest ;  nor  against . 
each  other,  because  contrary  to  the  legal  policy  of  marriage. 
Husband  and  wife,  says  Blackstone,  ^'  are  not  allowed  to  be 
evidence  for  or  against  each  other,  partly  because  it  is  impos^ 
sible  that  their  testimony  should  be  indifferent,  but  principally 
because  of  the  union  of  persons,  and,  therefore,  if  they  were 
admitted  to  be  witnesses,  for  each  other,  they  would  contra- 
dict our  maxim  of  law,  no  one  shall  be  a  witness  in  his  own 
cause;  and  if  against  each  other,  they  would  contradict 
another  maxim,  no  one  is  obliged  to  convict  himself.''* 
(1  Bl.  Com.,  443.)  "  If  they"  (husband  and  wife),  says  Baron 
Gilbert,  in  his  work  on  evidence  (page  652),  "  swear  for  each 
other,  they  are  not  believed,  because  their  interests  are  abso- 
lutely the  same,  and,  therefore,  they  can  give  no  more  credit 
when  they  attest  for  each  other,  than  when  a  man  attests  for 
himself,  and  it  would  be  very  hard  if  a  wife  should  be  allowed 
as  evidence  agai^^st  her  husband,  when  she  cannot  attest  for 
him.  Such  a  law  would  occa^on  implacable  quarrels  and 
divisions,  and  destroy  the  very  l^al  policy  of  marriage.*^ 
But  of  late  years,  in-  this  State,  material  ai:id  radical  changes 
have  been  made  in  the  law  of  husband  and  wife,  and  in  ^e 
law  of  evidence,  and  the  competency  and  admissibility  of 
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witnedsefi,  imdermimng  in  a  great  degree  the  tifiefi  of,  and 
.practically  abrogating  the  common  law  THle.- 

The  wife  has  been  admitted  to  sepiarate  rights  of  property, 
and  to  fieparate  right?  of  action,  even  aa  against  the  hnsband 
faimaelf.  Interest  m  the  event  of  the  action  is  no  l<mger  a 
-gronnd  for  exclnding  a  witnesft^  and  the  parties  theraoQlves  may 
be  witnessed  in  their  own  behalf,  or  witnesses  in  their  own 
^anse.  Parties,  with  certain  exceptions,  are  plaoed  npon  the 
same  footing  and' snbjeot  to  the  same  rules  of  examination 
as  any  other  witnesses.  There  is  no  longer  any  reason  for 
excluding  husband  and  .wife  as  witnesses  for  or  against 
eaich  other  on  the  ground  of  interest,  for  as  parties  to  an 
action  they  may  be  witnesses  for  themselves;  and  it  was 
this  ground  of  union  of  interest  and  privilege  between  lim- 
band  and  wife  that  mainly  gave  rise  to  the  common  law  rule, 
excluding  them  from  testifying  for  or  against  each  other. 
Se  this,  however,  as  it  may,  the  tendency  and  effect  of  legis- 
lation has  been  to  abrogate  the  common  law  distinctions 
growing  out  of  the  marital  relation  in  respect  to  the  com- 
petency of  witnesses ;  whetiier  husband  or  wife  are  parties  to, 
or  interested  in  an  action,  tliey  may  be  examined  in  the  same 
manner  and  subject  to  the  same  rules  of  exaJniniation  as  any 
other  witness,  except  that  they  shall  not  be  required  to  dia- 
dose  any  confidential  communication  made  to  each  other 
daring  marriage.  If'  husband  and  wife  are  parties  to-  an 
action,  the  statute  in  terms  makes  them  competent  witnesses 
in  their  own  behalf,  or  in  behalf  of  any  other  party,  and 
subjects  them  to*  the  same  rules  of  examination  as  otlier 
witnesses,  except  protecting  either  from  a  disclosure  of 
eommunications  made  by  one  to  the  other.  The  exception 
is  strongly  indicative  ef  the  legislative  intention  to  render 
hinband  and  wife,  when  parties^  competent  to  testify  as  to  all 
matters,  other  than  coimnunication  made  by  the  husband  to 
the  wife,  or  the  wife  to  the  husband.  In  the  present  case 
the  action  was  brought  by  the  wife  for  the  conversion  of  her 
separate  property.  As  the  plaintiif,  she  could  testify  on 
her  own  behalf,  and  had  the  controversy  been  between  her 
husband  and  a  third  peiBon  in  respect  to  the  property,  I 
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entertain  no  doubt  that  &hc  would  have  been  a  competent 
witness  to  show  title  in  herself,  and  ont  of  her  husband, 
unless  such  title  came  through  the  latter. 

The  property  consisted  of  Brussels  carpeting  and  oil  paint- 
ings, and  tlie  testimony  of  the  plaintiff,  if  credited,  clearly 
established  her  title  to  it.  Indeed,  all  the  evidence  as  to 
ownership  was  on  the  part  of  the  plaintiff,  and  her  own  state- 
ment was  materially  contradicted  by  disinterested  witnesses. 
The  defendant's  proof  was  mainly  directed  to  an  impeachment 
of  the  plaintiff  and  to  lessening  the  value  of  the  paintings. 
It  appeared  from  her  testimony  in  connection  with  the  other 
witnesses  that  she  was  a  native  of  Denmark,  and  lived  with 
her  parents  until  she  was  fourteen  years  of  age.  She  then 
went  to  live  with  her  aunt  in  Sweden,  who  was  wealthy,  and 
she  was  with  the  latter  some  six  or  seven  years.  Her  aunt 
left  her  sick  at  Hamburg,  in  Germany,  and  went  to  Paris, 
and  after  her  recovery  she  came  to  this  country.  She  brought 
with  her  $1,000  in  gold  and  nearly  $2,000  worth  of  jewelry, 
given  to  her  by  her  aunt,  and  also  three  paintings,  "  The  King 
and  Queen  of  Denmark,"  "The  Sacrifice"  and  "The 
Aurora."  She  was  supported  in  the  fact  of  gold,  costly 
jewelry  and  paintings  when,  in  1853,  she  embarked  for  this 
country,  by  a  lady  who  knew  her  at  Hamburg.  On  her 
arrival  at  New  York  she  put  up  at  the  Hotel  Constane,  and 
the  bookkeeper  of  the  establishment  testified  to  having  seen 
in  her  possession  some  $500  or  $600  in  gold,  and  also  much 
valuable  jewelry.  She  was  married  in  September,  1854,  to 
"W.  Wehrkamp,  who  was  a  bookkeeper  and  a  person  without 
means,  and  neither  at  the  time  of  marriage  or  since  had  been 
engaged  in  any  business  on  liis  own  account.  Some  tliree 
years  after  the  marriage,  the  plaintiff  and  her  husband  went 
to  Europe,  but  were  absent  but  a  short  time.  Seven  of  the 
paintings  taken  by  the  sheriff  were  purchased  by  the  plaintiff 
from  an  English  artist  after  her  marriage,  with  her  own 
means,  and  five  small  pieces  she  painted  herself.  She  kept 
an  account  in  her  own  name  in  the  Bleecker  street  savings 
bank  from  March,  1855,  to  March,  1857,  and  while  the 
account  was  running  the  teller  testified  that  she  spoke  to 
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him  of  having  paintings  and  jewelry  which  she  desired 
to  sell.  In  1856  and  1857  she  purchased  the  carpets  in 
question  from  Doughty  &  Brother,  who  only  knew  her  in  the 
transaction.  A  short  credit  was  given,  and  she  paid  for 
them  with  her  own  money.  Of  this  carpeting  there  were 
over  five  hundred  yards,  worth  at  least  one  dollar  per  yard. 
It  is  true  that  the  plaintiff  and  Wehrkamp  were  living 
t(^ether  as  husband  and  wife  when  the  property  was  seized, 
but  beyond  this  there  was  not  a  fact  or  circumstance  in  the 
case  tending  to  show  ownership  in  him  or  to  disprove 
the  plaintiff's  ownership.  Upon  this  proof  it  would  have 
been  error  to  have  granted  the  motion  to  dismiss  the  com- 
plaint on  the  ground  argued,  viz.,  that  there  was  not  suffi- 
cient evidence  that  the  property  in  question  was  the  separate 
property  of  Mrs.  Wehrkamp  to  entitle  her  to  recover. 

Many  of  the  defendant's  exceptions  occur  in  the  cross- 
examination  of  the  plaintiff.  Several  of  them  were  palpably 
frivolous,  requiring  no  notice,  and  were  not  insisted  npon  in 
the  argument,  nor  arc  any  on  which  a  point  was  made  at 
bar  tenable.  The  fact  to  which  our  attention  was  directed 
arose  in  this  way :  The  defendant's  counsel  had  got  the 
witness  to  say  that  she  recollected  that  a  Mr.  Carpenter  had 
obtained  a  judgment  against  her  husband.  The  question 
was  then  put  to  her,  "  Do  you  recollect  asking  Mr.  Carpenter 
to  loan  that  money — ^the  money  for  which  the  judgment  was 
obtained  and  the  property  taken ! "  This  was  objected  to 
and  excluded.  Two  or  three  other  questions  of  a  similar 
character  followed,  varying  only  in  phraseology,  which  were 
also  excluded.  She  was  then  inquired  of,  "  Did  yon  at  any 
time  say  to  Mr.  Cai*penter  or  in  his  presence  that  the  paint- 
ings and  cai'pets  belonged  to  you  and  your  husband  and  they 
will  pay  the  debt  ? "  This  was  allowed  and  answered.  There 
was  no  error  here.  The  questions  excluded  assumed  facts 
not  proved.  There  was  nothing  in  the  case  to  show  that  the 
property  was  taken  to  satisfy  a  judgment  obtained  by 
Carpenter  against  Wehrkamp  for  borrowed  money.  Free 
from  this  objection,  and  when  the  inquiiy  was  put  in  form 
to    throw    light    upon    the   issue   whetlier   she   was    the 
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owner  of  the  property,  it  was  allowed  and  answeredi  The 
defendant's  counsel,  however,  was  not  satisfied,  and  persisted 
in  tJie  question,  1.  ^^  Did  jon  tell  Mr.  Carpenter'  in  Kovem- 
ber,  1867,  that  your  husband  was  sick  and  wanted  some 
money  ?  ^  and,  S.  "  Do  yon  recollect  the  fact  of  your  hus- 
band borrowing  money  of  Mr.  Carpenter  in  KovOTaber, 
1857  ? "  These  were  properly  excluded.  The  feet  of  her 
husband  borrowing  money  from  Carpenter  was  wholly  im- 
materiali  At  a  subsequeut  stage  of  the  trial  the  defendant'a 
counsel  returned  to  this  course  of  irrelevant  examiiiation, 
but  with  no  better  suooess. 

The  plaintiff  testified  that  she  at  one  time  loaned  some  of  her 
money  to  a  Mr.  Jacobs,  a  friend  of  her  husband  vrho  was  thea 
in  New  York ;  she  did  not  know  his  christian  name.  The 
defendant's  counsel  then  inquired,  "  Will  you  ask  your 
husband,  who  is  here  in  court,  what  Jacobs'  first  name  was, 
and  where  he  lived,  so  that  I  may  ascertain  who  he  is  and 
where  he  lives  ?  The  court,  on  objection  excluded  the  question 
arresting  CoUogeny  with  the  witness,  and  the  d^endant 
excepted.  This  was  plainly  right.  It  would  have  been  the 
duty  of  the  court  in  the  orderly  conduct  of  the  trial,  irrespec- 
tive of  any  formal  objection,  to  have  arrested  such  a  course 
of  examination.  It  was  manifestly  trifling  with  the  dignity 
and  wasting  the  time  of  the  court  by  impertinent  and  irrel- 
evant inquiries ;  unprofessional  conduct  of  counsel. 

It  seems  that  the  action  had  been  once  tried  and  the  plain- 
tiff had  obtained  a  verdict.  A  new  trial  was  granted,  as  it 
was  alleged  by  the  defendant's  counsel,  on  the  ground  of  newly 
discovered  evidence.  The  plaintiff  stated  on  her  cross-exam- 
ination on  the  present  trial  that  she  did  not  know  the  ground 
on  which  the  new  triid  was  granted  and  that  she  did  not 
recollect  of  testifying  on  the  first  trial  that  she  obtained  credit 
from  Doughty  for  one  bill  of  carpeting  because  she  had  money 
in  the  savings  bank,  but  if  she  so  testified  she  misunderstood 
the  question.  At  the  close  of  the  defendant's  case  his  coun- 
sel offered  to  read  the  affidavits  on  which  the  motion  for  the 
new  trial  was  made  and  in  connection  tlierewith  to  prove  that 
they  were  served  on  the  plaintiff's  attorney,  and' that  no  affi' 


1864.]  Wbhrramp  v.  WiLijerr.  257 


Opinion  of  the  Court,  per  Wbiobt,  J. 


davits  were  read  on  her  part  to  contradict  therein,  with  the 
iriew,  aB  was  stated,  of  showing,  first,  that  the  plaintiff  swore 
fidsely  in  stating  that  she  was  ignorant  of  the  ground  on 
which  a  new  trial  was  granted,  and  second,  that  the  new 
trial  was  moved  for  on  the  express  ground  that  she  had  on 
the  first  trial  sworn  that  she  got  credit  from  Doughty 
on  one  hill  of  carpeting  hecause  she  had  money  in  the 
savings  bank.  When  the  newly  discovered  evidence  showed 
that  she  had  no  money  there,  and  to  argue  to  the  jury  from 
thence,  that  her  statement,  that  she  knows  nothing  of  all  this, 
and  that  she  did  not  testify  on  the  former  trial  a^  alleged,  or 
if  she  did,  she  misunderstood  the  question,  was  a  mere  pre- 
tense. Of  course  the  affidavits  used  on  the  part  of  the 
defendant  in  a  collateral  proceeding,  were  excluded,  and  prop- 
erly so.  If  it  were  at  all  material  or  important  to  contradict 
the  statement  of  the  witness  that  she  did  not  know  on  what 
ground  the  new  trial  was  granted,  it  could  not  be  done  in  this 
way,  nor  was  the  testimony  permissible  to  enable  the  coun- 
sel, as  was  averred  upon  it,  to  hinge  an  address  to  the  jury 
against  the  witness'  credibility.  The  probabilities  are,  that 
being  a  foreigner,  having  an  imperfect  knowledge  of  our 
language  or  of  the  form  and  course  of  legal  proceedings,  she 
testified  truly  that  she  was  ignorant  of  the  ground  on  which 
the  motion  for  a  new  trial  was  granted ;  but  whether  so  or 
not,  or  if  at  all  material,  her  testimony  in  this  respect  could 
not  be  fSedsified  by  showing  that  the  affidavits  of  the  defend- 
ant on  the  motion,  alleged  a  certain  ground,  and  no  affida- 
vits were  read  on  the  part  of  the  plaintiff  in  contradiction  of 
them;  nor  if  it  had  been  important  to  show  that  on  the  first 
trial  she  testified  that  she  obtained  credit  for  the  bill  of  car- 
peting bought  in  May,  1857,  because  she  had  money  in  the 
savings  bank,  when  in  fact  she  had  not,  could  it  be  shown  by 
the  affidavits  of  the  defendants  prepared  for,  and  used  in  a 
collateral  motion.  The  avowed  purpose,  however,  of  the 
offered  testimony  was  not  to  show  that  the  witness  had  testis 
fied  untruly  as  to  her  knowledge  of  the  ground  on  which  a 
new  trial  was  obtained,  or  in  respect  to  any  material  fact  on 
the  first  trial,  but  to  enable  counsel  to  argue  to  the  jury,  that 
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her  statement  that  she  knew  not  why  the  new  trial  was 
granted,  or  that  she  did  not  recollect  of  testifying  on  the  for- 
mer occasion,  that  she  was  credited  for  a  bill  of  carpeting  in 
May,  1857,  because  she  had  money  in  the  savings  bank,  or  if 
she  BO  testified  she  misunderstood  the  inquiry,  was  a  mere 
pretense.  This  was  certainly  a  novel  attempt  to  get  before 
the  jury  impertinent  and  irrelevant  testimony  on  which  to 
base  an  assault  upon  the  witness'  credibility.  The  defend- 
ant offered  no  proof  on  the  question  of  ownership  of  the  prop- 
erty,  but  the  main  effort  seems  to  have  been  to  impeach  the 
character  and  credit  of  the  plaintiff.  In  this  his  counsel  was 
indulged  by  the  court  in  a  wide  latitude  of  examination,  but 
apparently  with  indifferent  success.  None  of  her  statements 
were  shown  to  be  untrue.  Her  reputation  for  truth,  or  her 
moral  standing  for  eight  years  that  she  had  resided  in  the  city  of  , 
New  York,  was  not  questioned.  Two  witnesses  were  produced 
who  testified  to  having  known  her  and  her  parents  in  Den- 
mark;  one  of  whom  stated  that  prior  to  1850  she  was  a 
prostitute  in  Copenhagen,  and  the  other  that  he  had  danced 
with  her  many  years  ago  in  her  native  place  at  public  balls  and 
masquerades ;  that  her  general  character  or  reputation  then 
was  bad,  and  that  from  what  he  had  heard  and  knew  of  it  in 
Copenhagen,  he  would  not  believe  her  under  oath.  The  first 
of  these  witnesses  was  not  interrogated  as  to  her  general  moral 
character  in  her  native  place,  or  in  Copenhagen,  but  was 
allowed,  without  objections,  to  testify  generally  to  .  the  fact 
that  at  some  time  before  she  came  to  this  country  she  was  a 
prostitute,  and  lived  in  a  house  of  prostitution ;  although  it 
appeared  from  his  cross-examination  that  he  testified  from  no 
personal  knowledge,  never  having  met  or  6p9ken  to  her  but 
once  in  Copenhagen,  and  then  by  accident  in  the  street ; 
with  respect  to  the  other  witness,  after  stating  that  be  had 
danced  with  her  at  public  balls  and  masquerades,  the  defend- 
ant's counsel  propounded  the  question  to  him,  "What  was 
the  character  of  the  house  in  which  the  balls  and  masquer- 
ades were  given  ?"  This  was  objected  to  and  excluded,  and 
an  exception  taken.  This  was  not  error.  The  only  proper 
inquiry  on  the  direct  examination  of  the  witness  was  as  to 
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her  general,  moral  character  and  her  public  reputation  as  a 
tmthfal  or  nntmthfal  women.  It  was  not  permissible  for 
the  defendant  to  show  specified  acts  of  immorality  or  mis- 
conduct with  the  view  of  impeaching  or  discrediting  her 
as  a  witness.  The  character  of  the  houses  at  which  she 
attended  balls  and  masquerades,  was  uttertj  immaterial^ 
except  in  its  bearing  on  her  moral  reputation  and  habits. 

These  are  all  the  exceptions  supposed  on  the  ai^ument  to 
be  entitled  to  any  consideration.  Indeed,  none  of  them  were 
strenously  urged,  except  that  allowing  the  plaintifip  to  be 
examined  as  a  witness  on  her  own  behalf. 

The  judgment  of  the  Common  Pleas  should  be  affirmed. 

All  the  judges  concurring  except  Mullin,  J.,  who  was 
for  reversal  on  the  grounds  stated  in  the  following  opinion. 

MuLLiN,  J.  Had  the  verdict  of  the  jury  been  for  a  much 
less  sum  than  for  which  it  was  rendered,  I  should  feel  much 
better  satisfied  that  injustice  had  not  been  done  to  the 
defeAdant  and  those  he  represented.  But  the  court  below  has 
not  seen  fit  to  disturb  the  verdict,  and  we  cannot,  if  we 
would,  interfere  with  it,  notwithstanding  it  might  be  satisfied 
that  it  was  for  much  more  than  the  plaintiff  was  entitled  to 
recover.  If  the  ruling  on  the  trial  was  correct  the  judgment 
must  stand,  whatever  errors  may  have  been  committed  by 
the  jury. 

The  first  question  presented  for  our  consideration  is, 
whether  the  plaintiff  was  a  competent  witness  in  her  own 
behalf.  The  ground  of  the  objection  to  her  is,  that  the 
defendant  asserts  title  to  the  property  in  controversy 
through  a  judgment  recovered  against  the  plaintiff's  hus- 
band, and,  therefore,  the  husband  is  substantially  a  party, 
and  thf  wife  cannot  be  examined  as  a  witness  against  her 
husband,     r 

At  common  law,  neither  the  husband  or  the  wife  could  be 
examined  as  a  witness  for  or  against  each  other,  and  this 
rule  of  exclusion  was  adopted  because  it  was  considered  to  be 
against  public  policy  to  compel  persons  occupying  the  rela- 
tion of  husband  and  wife  to  disclose  the  acts  and  sayings  of 
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each,  or  to  finbject  either  to  the  prejudice  or  paasion  which 
would  naturally  arise  against  the  one  who  should  give  evi- 
dence injurious  to  the  interests  or  feelings  of  the  other. 
'  To  this  rule  of  exclusion  thepewas  but  one  exception,  that 
neither  might  be  a  witness  against  the  other  in  regard  to  per- 
sonal injury  done  or  threatened,  and  that  the  wife  was  a  com* 
petent  witness  against  the  husband  on  die  trial  of  an  indict- 
ment for  a  forcible  marriage,  or  for  a  conspiracy  and  fraudu- 
lent marriage.  (2  Cow.  &  Hill's  notes,  1554.)  In  all  civil 
matters  they  were  wholly  incompetent  to  testify  for  or  against 
each  other.    (Id.,  1564.) 

Hie  Code  has  changed  the  common  law  rules  of  evidence 
in  many  very  important  particulars,  among  others  by  mak- 
ing the  wife  a  competent  witness  agMust  her  husband  in 
actions  in  respect  to  her  separate  property.  By  the  act  for 
the  more  effectual  protection  of  married  women  passed, 
April  7,  1848,  a  married  women  was  permitted  to  take 
by  gift,  devise,  or  bequest  from  any  person  other  than  her 
husband,  and  hold  to  her  sole  and  separate  use,  convey,  and 
devise,  real  and  personal  property  in  the  same  manner  as  if 
she  were  unmarried. 

It  was  provided  by  "section  114  of  the  Code  of  Procedure, 
as  it  stood  when  this  action  was  commenced,  that  where  a 
married  woman  is  a  party  her  husband  must  be  joined  with 
her,  except  that  when  the  action  concerns  her  separate  prop- 
erty, she  might  sue  alone. 

Thus,  by  section  899  of  the  Code,  it  was  provided  that  a 
party  to  an  action  or  special  proccediug  may  be  examined  in 
his  own  behalf,  or  in  behalf  of  any  other  in  the  same  manner, 
and  subject  to  the  same  rules  of  examination,  as  any  other 
witnesses.  The  statute  makes  every  party  a  competent  wit- 
ness— ^tliere  is  no  exception,  and  the  CA)urts  have  no  »power 
to  create  exceptions  to  the  operations  of  statutes  unless  the 
exception  is  necessary  to  prevent  injustice,  so  obvious  with 
the  intention  of  the  legislature,  that  it  should  be  excluded. 

The  case  of  a  married  woman  owning  separate  estate  is 
not  a  ease  within  any  principle  of  exclusion.  If  it  was  wise 
and  just  that  married  women  should  have  sepai*ate  estates. 
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which  they  could  hold,  manage  and  diepose  of  as  if  they 
were  hnmarried,  and  that  they  might  sue  and  be  sned  iii  rela- 
tion  to  such  estates,  it  is  equally  just  and  right  that  they 
should  be  able  to  be  witnesses  in  tlietr  own  behalf  if  all 
other  persons  were  to  be,  or  tlie  right  to  hold  property 
separately  would  be  a  curse  rather  than  a  boon. 

The  decisions  of  the  court  have  not  been  uniform  on  this 
question,  yet  I  think  the  weight  of  authority  in  the  Supreme 
Court  is  in  favor  of  holding  the  wife  a  competent  witness. 
{Skoemdker  v.  UPKee  19  How.  Pr.,  86 ;  Mo^sh  v.  Pot^, 
80  Barb.,  506 ;  Schaffner  v.  Bmtm,  37  Barb.,  44.) 

In  this  court  there  is  no  reported  decision  on  the  question, 
that  I  have  been  able  to  find.  In  March,  1863,  the  case  of 
Jfiw«A  V.  Patter^  cited  «wpra,  was  approved  by  this  court, 
and  thus  settling  the  question  as  to  the  competency  of  the  wife. 

The  court  below  were  right,  therefore,  in  admitting  the 
plaintiff  to  testify  in  her  own  behalf. 

The  plaintiff  was  asked  by  her  counsel  and  by  the  court 
whether  she  was  acquainted  with  the  value  of  the  pictures, 
and  she  replied,  a  little.  She  was  then  asked  what  was  the 
value  of  "  The  Sacrifice,"  one  of  tlie  number.  This  question 
was  objected  to  by  the  defendant's  counsel.  The  objection 
was  overruled,  and  the  defendant's  counsel  excepted.  The 
counsel  did  not  specify  in  his  objection  the  ground  on  which 
he  desired  to  have  it  excluded,  and  the  only  ground  he  can 
now  rest  upon  is  that  a;  person  a  little  acquainted  with 
pictures,  having  painted  some  herself  and  bought  others,  was 
not  competent  to  give  an  opinion  as  to  value.  It  seems  to 
me  that  she  had  shown  herself  competent  to  express  an 
opinion  upon  the  value,  the  weight  that  opinion  was  entitled 
to  was  for  the  jury.  If  the  counsel  had  desired  to  hive  her 
capaieity  to  form  an  opinion  as  to  value  further  tested,  he 
should  have  objected  to  allowing  her  to  express  an  opinion 
nntil  her  competency  was  carefully  shown.  But  he  has 
contented  himself  with  resting  on  the  objection  that  on  her 
evidence  she  was  not  shown  capable  of  offering  an  opinion 
as  to  value,  and  as  I  have  no  doubt  she  was  competent^  his 
objection  was  properly  overruled. 
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Several  qaestions  were  put  to  this  witness  on  cros^-examina- 
tion,  by  the  defendant's  counsel,  bb  to  whether,  at  the  time 
her  husband  borrowed  of  Carpenter,  the  money  for  which  the 
judgment  was  recovered  on  as  an  examination  on  which 
the  property  in  controversy  in  the  suit  here  was  taken  by  the 
defendant  and  sold.  She  did  not  say  to  Carpenter,  pointing 
to  the  carpets  and  painting^,  ^^  these  all  belong  to  us,  and 
will  pay  for  it,  or  will  pay  you."  All  of  them  were  objected 
to  by  plaintiff's  counsel,  and  the  objections  were  sustained  by 
the  court  and  the  defendant's  counsel  excepted. 

The  plaintiff's  claim  to  a  recovery  rested  on  her  exclusive 
ownership  of  the  property  seized  and  sold  by  the  sheriff. 
She  had  sworn,  on  her  direct  examination,  that  she  was 
the  owner,  as  her  own  separate  property,  of  the  money  with 
which  the  carpets  and  some  of  the  paintings  were  paid  for, 
and  that  the  other  paintings  not  purchased  by  her  were 
given  to  her  by  her  aunt. 

It  was  competent  for  the  defendant  to  contradict  her  as  to 
the  ownership  of  the  property,  either  by  her  own  evidence, 
or  the  evidence  of  others.  If  she  had  stated,  before  suit 
brought,  when  she  had  no  intent  to  deny  her  exclusive  own- 
ership of  the  property,  and  when  she  was  called  on  to 
speak  the  truth  as  to  the  ownership  if  she  spoke  at  all,  that 
the  property  was  not  her  separate  property  but  that  of  her 
husband,  or  of  her  husband  and  herself  jointly,  it  would 
have  had  a  tendency  to  impair  the'  confidence  of  the  jury  in 
her  whole  evidence,  and  to  establish  affirmatively  as  against 
her,  an  ownership  of  the  husband  in  the  property.  Tim  was 
precisely  what  an  affirmative  answer  to  the  questions  put  to 
her  would  have  proved,  or  have  had  a  tendency  to  prove,  and 
I  confess  I  am  unable  to  conjecture  upon  what  ground  the 
evidence  was  excluded.  The  court,  however,  did  permit 
the  counsel  to  inquire  of  the  witness  whether  she  at  any 
time  said  to  Carpenter,  or  in  his  presence,  that  the  paintings 
and  carpets  belonged  to  her  and  her  husband,  and  they 
would  pay  the  debt. 

The  question  excluded  limited  the  conversation  to  the  time 
when  Carpenter  was  applied  to  for  the  loan.    The  question 
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admitted  was  not  limited  to  any  time ;  it,  therefore  cures  the 
error  committed  in  the  repetition  of  the  former  questions,  and 
gave  the  defendant  the  benefit  of  an  answer  to  substantially 
the  same  question. 

The  witness  Lowenburg  testified  on  his  direct  examina- 
that  he  would  value  the  picture  called  "  The  Sacrifice "  at 
$500.  On  his  cross-examination  he  was  asked  how  much  he 
would  give  for  that  picture.  This  question  was  objected  to 
.and  excluded,  and  the  defendant's  counsel  excepted.  He 
was  also  asked  whether  he  thought  the  picture  could  be  sold 
for  the  price  he  had  named.  This  question  was  also  objected 
to  and  excluded. 

It  must  be  considered  that  what  the  witness  would  give 
for  a  picture,  was  no  evidence  of  value ;  but  the  object  of  the 
inquiry  was  not  to  obtain  an  answer  which  would  control 
the  jury  in  the  estimate  of  value,  but  to  ascertain  whether 
the  estimate  was  not  grossly  unreasonable.  It  was  a  legiti- 
mate inquiry  on  cross-examination.  So-also  as  to  the  other 
question ;  th^  market  value  might  not  be  a  proper  estimate 
of  value,  but  it  was  a  criterion  by  which  the  jury  might  test 
the  accuracy  of  the  opinion  as  to  the  value. 

I  think  the  question  was  improperly  overruled. 

I  am  of  opinion,  however,  that  for  the  rejection  of  the 
evidence  above  mentioned,  the  judgment  of  the  court  below 
should  be  reversed  and  a  new  trial  ordered,  costs  to  abide 
the  event. 

Judgment  affirmed. 
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A  deed  appearing  to  be  of  the  age  of  thirty  years,  may  be  given  in  evidence 
without  proof  of  execution,  if  such  an  account  of  it  be  given  as  may,  under 
the  oircumatanoea,  be  reasonably  expected;  and  such  as  afTorda  the  presump- 
tion that  it  is  genuine. 

Secondary  evidence  may  be  given  of  a  document  which  has  been  accidentally 
lost  and  destroyed  without  the  fault  of  the  party  offering  it,  although  such 
document  is  one,  whicli,  from  age  or  other  circumstances,  proves  itself,  instead 
of  being'  authenticated  by  ordinaiy  proof  of  its  execution. 

Where  evidence  has  been  offered,  and  has  been  rejected  by  the  courts  it  is  to  be 
presumed  the  proposed  evidence  would  have  been  given  had  the  court  per- 
mitted it  to  have  been. 

This  is  an  appeal  by  the  defendants  from  a  judgment  in 
favor  of  the  plaintiffs,  rendered  in  an  action  of  ejeclanent, 
tried  before  Justice  Dbodatus  Wbioht  and  a  jury  at  the 
Schoharie  circuit,  in  June,  1857.  The  recovery  was  for  sixty 
acres  of  land  in  Monris  and  Coeyman's  patent,  lying  in  the 
town  and  county  of  Schoharie.  The  plainti£&.are  children 
cxf  Cathimne  and  Elizabeth  Enders,  who  were  grandchil- 
dren of  Lambert  Stembergh  (1st),  who  died  in  1765,  and 
children  of  his  son,  Adam,  who* died  in  1764.  The  latter 
left  .  three  children,  Lambert  (2d)  and  said  Elizabeth 
and  Catharine,  and  left  also  a  will,  claimed  to  cover  the 
premises  in  question,  in  which  he  devised  an  estate  for  life 
to  his  son,  Lambert  (2d),  with  remainder  over  to  his 
daughters,  Elizabeth  and  Catharine.  Under  this  will  the 
plaintif&  claim  title  to  the  premises  in  question.  Lambert 
(2d)  died  in  1829,  leaving  a  son,  Adam,  who  has  two 
sons,  John  and  Lambert,  and  the  three  latter  are  the  defend- 
ants in  the  suit. 

They  claim  title  to  the  premises  under  their  father  and 
grandfather,  Lambert  (2d),  under  an  alleged  will  of 
Lambert  (1st),  sometimes  called  the  patentee,  devising 
the  premises  in  question,  as  is  alleged,  to  his  said  grandson, 
Lambert  (2d).  The  latter  also  claimed  title  by  deed 
from  one  Adam  (sometimes  called  "  crazy  Adam ")  Stem- 
bergh, of  the  17th  May,  1785,  the  latter  being  the  eldest  son 
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of  Jacob  Stembergby  wbo  was  bimaelf  the  eldest  son  of  Li^- 
bert  (Ist).  The  defendants  claimed  that  if  their  title  failed 
under  the  will  of  Lambert  the  patentee,  they  coxdd  still  trace 
a  successful  title  to  themselves  under  the  deed  of  crazj 
Adam,  who,  it  was  claimed,  in  default  of  a  will,  was  entitled 
to  the  premises  by  descent,  under  the  laws  of  primogeniture. 
The  plaintiffs  claimed  that  there  was  no  sufficient  evidence 
of  any  seizin  in  the  premises  in  ^Lambert  (1st)  at  all,  or 
that  his  son  Adam,  the  testator,  under  whom  they  claimed, 
ever  derived  his  title  from  his  father,  Lambert  the  patentee. 
Lambert  (1st)  had  other  sons,  Abram,  the  father  of  Eliza- 
beth Enders,  one  of  the  witnesses  in  the  case,  and  Nicholas 
and  David,  executors  of  his  alleged  will;  the  latter,  David, 
also  having  children,  Henry,  Philip  and  Peter,  one  of  whom 
(Philip)  had  a  daughter,  Qhristina,  wife  of  Caleb  Carpenter, 
the  latter  being  also  a  witness  in  the  case,  and  who,  at  the 
instigation  of  his  wife  or  her  uncle,  burnt  up  (in  1844  or 
1846)  the  old  will  of  Lambert  (1st),  under  an  apprehen- 
sion  that  it  would,  if  discovered,  endanger  their  title  to  a 
portion  of  the  real  estate  of  Lambert  the  elder  of  which  they 
were  in  possession.  ' 

One  of  the  leading  questions  in  the  case  arose  upon  the 
exclusion  by  the  judge,  at  the  trial,  of  copies  of  this  will ;  one 
of  which  had  been  made  by  Carpenter  some  ten  or  twelve 
years  before  the  time  he  burned  it;  he  having  received 
from  his  wife,  and  had  in  his  possession  the  original  some 
seven  or  eight  years,  from  about  the  period  of  his*marriage. 
Another  in  the  handwriting  of  General  Gebhard  (who  was 
dead),  purporting  to  have  been  copied  27th  December,  1829.  * 
A  third  in  the  handwriting  of  Hermanns  Bouck,  who  died  in 
1831  or  1832.  A  portion  of  tliis  will,  alleged  to  embrace 
the  premises  in  question,  was  also  copied  into  the  afore^id 
deed  of  crazy  Adam  to  Lambert'Sternbergh  (2d),  which  also 
referred  to,  and  corresponded  with  the  date  of,  the  will  in 
question.  A  motion  for  nonsuit  was  made  in  the  case,  upon 
the  ground  that  the  suit  having  been  commenced  the  28th 
November,  1853,  more  than  twenty  years  had  elapsed  since 
the  death  of  Lambert  (2d),  which  took  place  in  1829,  and,, 
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therefore,  the  plaintiff'  right  was  barred  by  the  statute  of 
limitatations. 

The  plaintifb  offered  several  depoBitions  in  evidence  taken 
on  commisBion,  the  reading  of  which  was  objected  to  on  the 
ground  that  it  did  not  appear  thereby  that  the  orders  for 
the  commissions  had  been  filed  in  the  office  of  the  comity  clerk, 
or  of  the  clerk  of  this  court.  The  objections  were  overruled, 
and  the  defendants  excepted.  Certified  copies  of  these 
papers  are  now  produced  showing  that  they  were  duly  filed. 
Exceptions  were  taken  to  the  charge  of  the  judge,  and  to  his 
refusal  to  charge  in  several  particulars  which,  bo  far  as  they 
are  material,  will  be  hereafter  noticed. 

Much  evidence  was  given  on  the  part  of  the  plaintiffi  of  the 
parol  declarations  of  Lambert  (2d),  during  the  time  he  was 
in  the  possession  of  the  premises,  tending  to  show  that  he 
had  but  a  life  estate  in  the  premises  in  question,  most  of 
which  was  objected  to  by  the  defendants  as  incompetent,  and 
exceptions  were  taken  to  its  admission. 

Similar  declarations  of  the  defendants  themselves  T^ere 
also  introduced  in  evidence.  It  was  met  by  counter  testi- 
mony on  the  part  of  the  defendants  of  Lambert's  declarations, 
tending  to  show  that  he  claimed  an  absolute  title  in  fee. 
The  other  material  facts  of  the  case  sufficiently  appear  in  the 
following  opinion.  The  Supreme  Court,  at  General  Term, 
denied  a  new  trial,  and  judgment  having  «been  entered  for 
the  plaintiff,  the  defendants  appealed  therefrom  to  this 
court. 

A,  J.  Pwther^  for  the  defendants  (appellants). 

Z.  Trenuimy  for  the  plaintiflfe  (respondents). 

HooBBooM,  J.  The  nonsuit  was  properly  refused  irrespec- 
tive of  the  question  whether  the  limitation  applicable  to  the 
case  was  20  or  25  years.  To  make  the  limitation  applicable 
at  all  on  such  a  motion,  there  must  have  been  evidence  of 
adverse  possession,  and  that  evidence  must  have  been  sub- 
stantially uncontroverted  or  so  greatly  preponderant  as  to 
overthrow  a  verdict  rendered  in  opposition  to  it.  "^o  justify 
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the  defense  of  adverse  possession,  the  possession  must  appear 
to  have  not  only  been  adverse,  but  continually  and  uninter- 
ruptedly so.  {Cohin  v.  JBumett,  17  Wend.,  65 ;  Bra/nt  v. 
Ogden^  1  Johns.,  156.)  There  was  much  evidence  to  show  by 
the  declarations  of  Lambert,  that  it  was  not  of  that  character, 
but  was  consistent  with  the  plaintiffs'  title.  This  evidence 
was  proper  at  least  to  characterize  the  possession,  if  not  to 
control  the  title. 

There  was  also  evidence  of  the  defendants'  own  admission 
of  a  similar  character.  It  was,  therefore,  a  proper  matter 
for  the  jury  to  determine,  and  furnishes  an  effectual  answer 
to  the  motion  for  a  nonsuit.  {PiU%  v.  WUdeTyl  Comst.,  525 ; 
Bunter  v.  Trustees  ofScmdy  jEKB,  6  Hill,  507.) 

I  think,  however,  one  or  more  copies  of  the  will  of  Lam- 
bert the  patentee  was  erroneously  rejected.  By  that  will 
300  acres  of  land  (which  there  was  evidence  to  show  covered 
the  premises  in  question)  were  given  to  his  grandson  Lam- 
bert Stembergh  under  whom  the  defendants  claim. 

This  will  if  it  had  been  produced,  would  have  been  admis- 
sible without  proof,  as  an  ancient  paper.  It  was  regular 
upon  its  face ;  that  is,  apparently  executed  with  legal  formal- 
ity. It  bore  date  on  the  7th  of  January,  1765  ;  the  testator 
died  in  the  same  year;  it  was  "an  old,  ancient  paper 
from  its  looks ;  it  was  rolled  up ;  the  paper  was  coarse ; 
looked  as  if  it  had  been  folded ;  it  was  worn ;  ink  and  all 
looked  old ;  coarse  handwriting."  It  was  found  among  the 
descendants  of  the  testator,  in  the  possession  of  a  family 
whose  ancestor  was  an  executor  named  in  the  will ;  referred 
to  names  and  places  consistent  with  the  other  testimony  in 
the  case ;  was  handed  down  in  the  family,  according  to  the 
family  tradition,  from  the  executor  himself,  he  being  also  a 
.devisee  in  the  will ;  and  there  was  evidence  to  show  claim  of 
title  and  actual  possession,  corresponding  with  the  provisions 
of  the  wiU. 

If  this  last  particular,  possession  in  accordance  with  the 
will,  is  sustained  by  the  evidence,  as  I  think  it  clearly  is,  for 
the  possession  of  the  defendants  themselves,  in  addition  to 
that  of  other  parties,  may  be  said  to  be  of  that  character,  then 
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according  to  all  the  authorities  it  would  have  been  admifisi- 
ble  without  proof  of  execution.  {Jaohaon  v.  Laromay^  3  Johns« 
Cases,  283 ;  Jackson  y.  Chriamen^  4  Wend.,  277.) 

But  it  never  was  absolutely  indispensable  that  possession, 
in  strict  accordance  with  the  terms  of  the  instrument,  should 
be  shown  to  entitle  the  paper  to  admission  as  an  ancient 
paper.  If  it  were  so,  many  a  title  would  be  destroyed.  Nor 
is  it  possible  to  trace  possession  back  beyond  the  knowledge 
of  living  men,  except  by  tradition  or  hearsay,  or  by  the 
intrinsic  probabilities,  of  the  case,  and  the  consifitency  of 
existing  facts  with  such  prior  possession.  Mere  efflux  of  time 
will  not  make  it  admissible  without  proo£  But  aside  fix^m 
this,  any  circumstances  which  go  to  confirm  the  genuineness 
or  authenticity  of  the  document,  make  it  admissible  in  evi- 
dence. It  ^^must  be  corroborated  by  possession  or  other 
circumstances.^^  {Jackson  v.  Lugv>ere^  6  Cow.,  221 ;  JacH^on 
V.  Laromay^  3  Johns.  Cases,  283 ;  Sta/rhie  v.  Bowen^  6  Barb., 
114,115.)  •  ^ 

A  deediappearing  to  be  of  the  age  of  thirty  years  may  be 
given  in  evidence  without  proof  of  execution  or  possession, 
if  such  account  of  it  be  given  as  may,  under  the  circum- 
stanes,  be  reasonably  expected,  and  will  a£Ebrd  the  presumption 
that  it  is  genuine.  (3  Johns.  Cases,  283;  Kewlett  v.  Cook^ 
7  Wend.,  371,  disapproving  dictum  of  Kent,  J.  in  Jackson 
V.  Blamhwn^  1  Johns.,  298 ;  see  also  Bogaa^dus  v.  Trinity 
Churchy  4  Sandf.  Ch.,  623 ;  GreenL  Ev.,  §  114,  note  3.) 

It  is  said  that  there  was  no  evidence  that  the  will,  or 
any  of  the  copies,  were  thirty  years  old.  This  is  an  entire 
mistake.  The  paper  itself,  if  an  original  (and  to  some  extent 
also  if  a  copy),  b^arrog  upon  its  feice  the  marks  of  age  and 
authenticity,  contains  intrinsic  evidence  of  the  time  of  its 
execution,  more  or  less  strong,  according  to  circumstances.. 

The  date  of  the  paper,  *if  resembling  the  residue  of  its 
contents,  and  not  appearing  to  be  altered  or  interpolated, 
or  otherwise  spurious,  is  of  itself  a  circumstance  of  some 
strength  to  show  the  period  of  its  execution,  inasmuch  as 
a  suspicion  of  its  genuineness  is  not  to  be  unreasonably 
indulged.    But  in  this  case  there  was  positive  evidence  of  its 
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antiquity.  A  deed  of  Adam  Stembergh,  introduced  in  eyi- 
dence,  and  not  disputed  to  have  been  executed  in  1785,  and 
recorded  as  early  as  1786,  contains  an  extract  from  this  will 
and  refers  to  it  by  its  date,  showing,  of  course,  its  existence 
at  a  prior  period.  One  of  the  copies  is  proved  to  have  been 
in  the  handwriting  of  Harmanus  Bouck,  a  lawyer,  who 
died  in  18S1  or  1882,  twenty-five  or  twenty-six  years  before 
the  trial,  and  was  out  of  practice  some  years  before  his  death ; 
another  copy,  made  from  the  last  by  General  Gebhard,  pur- 
ports to  have  been  made  on  the  27th  of  December,  1829. 
Still  another  copy,  an  exact  copy,  and  the  most  important 
of  all,  was  made  by  Caleb  Carpenter  from  the  original, 
between  the  time  it  went  into  his  possession,  nineteen  years 
before  the  trial,  and  seven  or  eight  years  afterward,  while 
it  was  in  his  possession.  This  witness  (and  his  wife  corrob- 
orates him)  describes  the  original  will  itself,  and  gives  such 
particulars  of  its  appearance  and  apparent  genuineness  as,  I 
think,  clearly  entitles  it  to  be  used  in  evidence  if  its  contents 
could  be  shown.  I  know  of  no  rule  of  law  which  absolutely 
requires  the  evidences  of  genuineness  and  authenticity  to  be 
determined  by  inapeotUm  before  a  court  and  jury,  instead  of 
eampdent  proof  from  persons  who  had  seen  it — its  non-pro- 
duction being  sufficiently  accounted  fori 

If  then  the  paper  itself,  if  produced,  would  be  admissible, 
is  not  evidence  of  its  contents  admissible  in  case  it  be  lost  or 
destroyed?  I  am  not  aware  of  any  exception  to  the  rule 
except  this,  that  if  the  paper  'be  purposely  destroyed  by  a 
party  having  an  interest  in  its  contents,  he  shall  not  be  per- 
mitted to  substitute  secondary  evidence,  because  the  willful 
destruction  of  the  more  reliable  witness  tends  to  throw  sus- 
picion upon  the  verity  and  authenticity  of  the  inferior  evi- 
dence. {Riggs  V.  Taylor^  9  Wheat.,  483 ;  Blade  v.'  Noland^ 
12  Wend.,  473 ;  2  Cow.  &  Hill's  Notes,  1206.) 

Further  than  this,  I  am  not  aware  that  the  rule  has  ever 
been  carried.  Innocent  parties  should  not  suffer  from  the 
indiscretion  or  wickedness  of  others  with  whom  they  have  no 
connection,  and  of  whose  acts  they  have  no  knowledge.  I  do 
not  discover  anything  tending  to  cast  suspicion  on  the  defend- 
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ants  as  having  been  in  any  way  connected  with,  or  cogni- 
zant of  the  destmction  of  this  paper.  The  established  role, 
therefore,  applies  that  the  next  best  evidence  is  to  be  admitted. 
{Fetherhf  v.  Waggoner^  11  Wend.,  699.) 

The  secondary  evidence,  if  in  its  nature  admissible,  was 
of  the  most  satisfactory  character.  It  wad  in  writing,  and' 
sworn  to  be  an  exact  copy.  A  second  copy,  differing,  how- 
ever, in  the  name  of  one  of  the  subscribing  witnesses,  was 
also  produced ;  but  whether  copied  from  the  original,  does 
not  appear.  A  third  copy,  which,  though  copied  from  the 
last  preceding  copy,  was  in  aU  respects  like  the  first  copy, 
was  also  produced. 

These  were  all  alike,  except  in  the  single  particular  above 
mentioned,  and  coincide  also  in  point  of  date  and  contents 
with  the  extract  from  the  will  contained  in  the  deed  of  erizj 
Adam,  of  1786. 

The  first  being  proved  to  have  been  taken  from  the  origi- 
nal, was  entitled  to  very  high  consideration  as  evidence,  and, 
as  it  seems  to  me,  was  clearly  admissible.  I  think  it  is  na 
sufficient  answer  to  this  to  say  this  is  dangerous  evidence. 
Like  aU  secondary  evidence,  it  is  not  equally  satisfactory  or 
safe  with  that  of  the  original  pap^r ;  but  it  would  invade  a 
perfectly  well-settled  rule  of  law,  and  in  many  cases  operate 
most  oppressively,  to  withdraw  it  entirely  from  the  considera- 
tion of  the  jury. 

Nor  do  I  think  we  are  authorized  to  say  that  the  exclusion 
of  this  evidence  was  not  injurious  to  the  defendants.  How 
can  we  know  this?  and  what  is  the  legitimate  inference, 
when  the  foundation  stone  of  one  of  two  distinct  defenses  is 
thus  abruptly  removed?  To  say  thit  the  defendants  have 
another  equally  strong  defense  if  either  were  available,  is  to 
make  an  assumption  which  the  jury,  it  is  quite  possible,  were 
not  prepared  to  sanction.  The  other  defense  was  founded 
upon  the  deed  of  crazy  Adam.  It  may  be  that  they  con- 
cluded that  a  deed  from  crazy  Adam  did  not  confer  a  title 
altogether  sound,  especially  as  one  of  the  witnesses  testified 
that  one  of  the  defendants  informed  him  that  crazy  Adam 
was  not  considered  competent  to  transact  business.    Further, 
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the  will  and  the  deed  support  and  corroborate  each  other  in 
regard  to  the  defense  founded  oh  the  deed.  There  being 
evidence  to  show  there  was  a  wUlj  it  was  proper,  if  not 
necessary,  that  that  will  shotdd  be  produced,  and  being 
produced  and  claimed  to  confer  only  an  estate  for  life,  the 
two  together  concur  to  give  character  and  strength  to  the 
title  set  up  under  them  on  the  part  of  the  defendant. 
Besides,  this  case  comes  up  on  exceptions,  and  it  is  nearly  a 
universal  rule  that  material  evidence  erroneously  admitted, 
or  excluded  upon  exception,  requires  a  new  trial,  and  that 
we  are  not  permitted  to  speculate  upon  the  probable  effect 
of  tlie  error  upon  the  final  result.  {Dresser  v.  Ainsworth^ 
9  Barb.,  619 ;  Wot^rdlZ  v.  Parmdleey  1  Oomst.,  519.) 

It  does  not  belong  to  the  judge  at  the  trial  to  reject  one  of 
two  good  defenses  which  the  party  may  offer,  especially 
when  he  does  not  put  his  decision  on  any  such  ground,  nor 
indicate  to  the  jury  his  opinion  on  the  other  branch  of  the 
case.  The  party  has  a  right  to  take  his  chances  before 
the  jury  on  botli,  and  it  is  dangerous  for  a  court  of  review 
to  indulge  in  conjectures  as  to  the  probable  non-prejudice  to 
a  party  of  the  exclusion  of  an  instrument  of  evidence  vital 
to  one  branch  of  his  defence.  There  would  be  more  plausi- 
bility in  this  aspect  of  the  case  if  we  could  see  that  the  judge 
at  the  trial  had  distinctly  charged  that  the  defendants,  if 
entitled  to  succeed  at  all,  were  entitled  to  a  verdict  of  the 
jury  under  the  deed  fipom  crazy  Adam. 

Again,  the  will  appears  to  have  been  an  important  item  of 
evidence  to  rebut  the  presumption  of  »  deed  relied  on  by  the 
judge  in  his  charge,  from  Lambert  to  Adam.  This  was 
material  evidence  on  that  point. 

I  think  further,  that  if  the  exclusion  of  the  will  at  the 
trial  was  upon  the  ground  (as  it  manifestly  was  not)  that  the 
defendant  had  another  substantial  ground  of  defense,  such 
ground  should  have  been  (as  it  was  not)  stated  by  coimsel 
and  sustained  by  the  judge  as  a  legitimate  objection  to  the 
testimony.  The  parties  then  could  have  distinctly  taken 
their  exceptions  to  such  a  ruling  and  distinctly  prepared 
themselves  for  other  grounds  of  defense. 
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Again  it  is  said  that  the  rejeetion  of  this  evidence  was  of 
no  moAient  for  the  further  reason  that  the  will,  omitting 
words  of  inheritance,  gave  only  a  life  estate  to  Lambert 
(2d),  waiving  the  question  whether  the  will  conferred  a  fee  or 
a  life  estate  only  on  Lambert  (2d),  (which  is-  not  without 
embarrassment,  for  the  will  purports  to  dispose  of  all  the 
testator's  temporal  estate^  and  there  is  no  residuary  clause 
giving  the  remainder  of  this  estate  to  any  other  person).  I 
think  it  cannot  be  said  this  evidence  was  unimportant,  for 
the  following  reasons : 

1.  If  it  showed  a  Ufe  eskUe  in  Lambert  (2d),  it  was  proper 
to  show  that  fact  as  mtroductory  to  and  in  connection  with 
other  evidence  on  which  a  complete  defense  was  to  rest. 
Thus  it  was  competent  io  show  it  in  connection  with  the  deed 
from  crazy  Adam;  which  evidence  it  corroborated  and 
supported. 

2.  It  tended  to  show  tide  out  of  Adwm,^  the  son  of  the  tes- 
tator on  whom  (Adam)  the  plaintiffs  relied  as  the  source  of 
their  own  title.  Adam  died  before  his  father,  Lambert,  and  if 
Lambert,  was  seized  and  died  in  possession  of  the  premises, 
of  which  there  was  much,  not  to  say  conclusive  evidence, 
proof  of  Lambert's  will,  carrying  away  the  estate  from  Adam, 
and,  of  course,  from  his  devisees,  would  be  a  very  material 
link  in  the  chain  of  defendants'  evidence,  and  whether  it 
showed  an  estate  in  fee  in  Lambert  (2d),  was  not  so 
material  as  that  it  showed  title  out  of  the  plaintiffs. 

If  Lambert  (1st)  died  in  possession  owning  the  premises, 
then  the  only  way  in  which  the  -  plaintiffs  could  claim 
would  be  as  his  heirs-at-law.  But  defendant  Adam  (as 
well  as  numerous  other  persons)  was  also  (in  such  case),  his 
heir-at-law,  and  the  parties  would  be  tenants  in  common, 
and  the  plaintiffs  would  not  be  entitled  to  recover  at  all 
without  showing  an  ouster  by  their  co-tenants,  which  would 
not  be  prestimed,  and  if  they  did  recover  would  be  entitled 
to  only  a  fractional  proportion  of  the  premises,  instead  of  the 
entire  tract  which  they  in  fact  recovered  at  the  trial.  More- 
over, I  think  so  narrow,  and  far  from  obvious  ground  for  the 
exclusion  of  apparently  proper  evidence,  should  have  been 
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mentioned  at  the  trial,  to  the  end  that  the  party  ruled  against 
might  have  had  an  opportunity  to  obviate  the  objeclion  by 
other  evideuce.  Again  it  is  now  urged,  but  without  ever 
having  been  suggested  on  the  trial,  that  this  will  neither 
devises  nor  assumes  to  devise  the  premises  in  question. 

I  should  be  strongly  inclined  to  adopt  the  contrary  view, 
that  it  was  assumed  at  the  trial,  and  therefore  must  be  taken 
for  granted  here,  that  it  did  dispose  of  the  premises  in  ques- 
tion. I  am  aware  that  there  is  proof  in  the  case  tending  to 
show  that  one  of  the  defendants  admitted  that  tlie  crazy 
Adam  deed  (which  related  to  the  same  premises  as  did  the 
will)  ^'  was  of  no  use  against  the  Enders'  heoaiise  it  rdated 
to  the  woodUmd^^  (a  different  tract);  but  there  is,  on  the 
other  hand,  much  evidence  tending  to  show  that  it  did 
relate  to  the  premises  in  controversy,  and  it  was,  therefore,  a 
question  to  be  submitted  to  the  jury.  The  witnesses  (several 
of  them)  show  that  the  premises  in  controversy  are  lot  So. 
110  in  Morris  and  Coeyman's  patent  (the  woodland  lying  in 
the  Stembergh  patent),  and  several  others  testify  that  the 
mother  of  Lambert,  2d  (the  devisee),  lived  on  the«farm  in 
question,  which  satisfies  the  words  of  the  devise,  which  are : 
*•!  give  unto  my  grandson,  Lambert  Stembergh,  three  hun- 
dred acres  of  land,  which  his  mother  now  has  in  possesaioriy 
or  two  lots."  There  can  be  no  question  that  there  was 
enough,  at  all  events,  in  favor  of  the  defendants'  location  of 
this  tract  to  draw  the  question  to  the  jury.  In  any  aspect 
in  which  I  am  able  to  consider  it,  I  am  of  opnion  that  one 
or  more  copies  of  the  will  were  erroneously  rejected. 

I  am  not  satisfied  with  that  part  of  the  charge  which 
authorized  the  jury,  in  case  Lambert,  the  father  of  the  tes- 
tator, Adam,  was  originally  the  owner  of  the  premises  in 
question,  to  presume  a  conveyance  firom  Lambert  to  Adam 
if  they  were  satisfied  from  the  evidence  such  conveyance  had 
been  made.  There  would  seem  to  be  a  saving  clause  to  the 
.otherwise  positive  direction  or  authority  of  the  court  in 
the  phraseology  at  the  end  of  this  sentence,  but  when  we 
come  to  consider,  as  the  case  states,  that  ''  all  the  evidence 
upon  which  said  charge  was  founded  is  set  forth  in  the  bill 
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of  exceptions,"  and  on  examining  that  evidence  find  no 
proof  of  any  such  conveyance,  nor  tending  to  prove  that  one 
had  been  made,  I  think  the  remarks  of  the  judge  are  ex- 
ceptionable and  vrell  calculated  to  mislead  the  jury.  The 
judge  had  abready  told  the  jury,  in  effect,  that  the  death  of 
Adam  in  possession  implied  title  in  him  at  his  death,  because 
he  had  said  that  the  will  of  Adam,  if  he  died  in  possession, 
prima  fdde^  gave  title  to  the  plaintiffs,  which  I  think  was 
as  far  as  he  was  authorized  to  go.  To  encourage  the  jury  to 
go  further  and  presume,  in  the  absence  of  evidence  and 
against  evidence,  a  conveyance  from  the  father  to  the  son, 
when  it  was  a  disputed  question  before  them  whether  the 
father  or  the  son  was  in  possession,  and  there  was  much 
evidence  tending  to  show  that  the  father  was  at  the  time  of 
his  death,  one  year  after  the  son's  death,  and  the  father  had 
made  a  will  (or  there  was  evidence  tending  to  show  that  he 
had)  disposing  of  the  property  in  question,  was  but  stimu- 
lating them  to  indulge  in  the  loosest  presumptions ;  in  the 
first  place  to  presume  title  in  foe  in  Adam  from  the  fact  of 
possession  at  his  death,  and,  if  he  was  not  in  possession,  to 
presume  a  conveyance  from  his  father  to  Adam  in  order  that 
Adam's  will  might  take  effect.  The  rule  on  the  subject  is 
carefully  and,  I  think,  well  stated  by  Chief  Justice  Tindal 
in  Doe  v.  Cooke  (6  Bing.,  174-179):  "No  case  can  be 
put  in  which  any  presumption  has  been  made,  except  when 
a  title  has  been  shown  by  the  party  who  calls  for  the  pre- 
sumption, good  in  substance,  but  wanting  some  essential 
matter  mecessary  to  make  it  complete  in  point  of  form.  In 
such  case,  when  the  possession  is  shown  to  have  been  con- 
sistent with  the  fact  directed  to  be  presumed,  and  in  such 
cases  only,  has  it  ever  been  allowed." 

There  are  subordinate  questions  in  the  case  which  I  do  not 
deem  it  necessary  to  examine,  and  if  I  am  right  in  the  con- 
clusions thus  far  arrived  at,  they  are  wholly  unimportant  to 
be  considered. 

I  think  the  judgment  of  the  Supreme  Court  was  erroneous, 
and  should  be  reversed ;  and  that  a  new  trial  should  be 
granted,  with  costs  to  abide  the  event. 
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Dbnio,  Oh.  J.  I  am  of  opinion  that  npon  the  evidence 
which  was  given  respecting  the  will,  of  which  a  copy  was 
offerred  in  evidence,  and  upon  the  proof  which  was  proposed 
to  be  given  and  was  rejected,  the  copy  should  have  been 
received.  I  do  not  perceive  why,  upon  principal,  secondary 
evidence  may  not  be  given  of  a  document  which  has  been 
accidentally  lost  or  destroyed,  without  the  fault  of  the  party 
offering  it,  although  such  document  was  one  which,  from  age 
or  other  circumstances,  proved  itself,  instead  of  being  authen- 
ticated by  ordinary  proof  of  its  execution.  The  law  regards 
an  ancient  deed  or  will  which  has  been  kept  iq  the  proper  cus- 
tody, and  where  the  possession  and  enjoyment  of  the  property 
devised  or  conveyed,  has  corresponded  with  the  dispositions 
of  the  instrument  as  prima  facie  an  authentic  document. 
So  far  as  its  consistency  as  a  piece  of  evidence  is"  con- 
cerned, it  stands  on  the  same  footing  as  an  instrument 
duly  proved  or  acknowleged.  If  a  paper,  the  execution 
of  which  can  be  proved,  is  lost  or  destroyed,  a  party 
interested  under  it  may,  from  the  necessity  of  the  case, 
prove  what  it  contained  and  avail  himself  of  it  as  though 
it  had  been  produced.  But  if,  instead  of  being  capable 
of  proof,  by  bringing  witnesses  to  its  execution,  it  be  shown 
to  be  a  paper  which,  under  the  circumstances  appearing  in 
evidence,  proved  itself,  and  did  not  require  the  production  of 
witnesses  to  its  execution,  the  reason  for  admitting  secondary 
evidence  of  its  contents  would  appear  to  be  equally  strong  as 
in  the  other  case.  So  far  as  the  evidence  of  antiquity  arising 
from  the  appearance  of  the  paper  is  material,  the  party  would 
have  to  supply  it  by  oral  testimony  from  one  who  had  seen 
it.  No  doubt-it  would  be  more  satisfactory  to  have  the  paper 
to  produce  before  the  court  and  jury,  but  where  this  cannot 
be  done,  the  same  principal  of  necessity  which  admits  second- 
ary evidence  of  its  contents  would  allow  proof  of  its  general 
appearance,  and  of  the  marks  of  antiquity  which  were  appa- 
rent upon  it.  To  show  the  reasonableness  of  this  position, 
suppose  an  ancient  deed  or  will  to  have  existed  down  to  a 
very  late  period  antecedent  to  the  trial,  and  to  be  accompanied 
with  all  the  circumstances  required  to  admit  its  reception 
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without  proof  of  its  execution,  and  then  that  it  was  accident- 
ally burned  up.  No  one,  I  think,  would  claim  that  the  party 
interested  under  it,  would  forfeit  his  rights  by  being  preclu- 
ded from  giving  secondary  evidence  of  its  contents.  The  evi- 
dence to  bring  this  will  within  the  rule  was  in  my  opin- 
ion sufficient.  It  purported  to  have  been  duly  executed  and 
attested ;  it  was  found  in  the  hands  of  a  d^cendant  of  the 
testator,  who  was  also  a  descendant  of  one  of  the  executors ; 
it  was  therefore  found  in  proper  custody.  \  The  paper  was 
about  eighty  years  old  when  it  was  destroyed,  and  it  had  all 
the  appearance  of  age  which  a  paper  which  had  existed  so 

•  long  would  be  expected  to  have.  The  premises  in  contro- 
versy had  been  held  in  consistency  with  its  dispositions. 
Lambert  Stembergh,  the  grandson  of  the  testator,  to  whom 
it  was  devised,  entered  into  possession  of  it  as  soon  as  he 
came  of  age,  previous  to  which  his  mother,  who  was  his 
natural  guardian,  and  her  husband,  had  been  in  possession. 
This  is  precisely  what  would  have  happened  if  the  will  were 
a  genuine  paper.  The  alleged  will  also  devised  land  to  all 
the  testator's  children,  and  among  them  to  his  son  Abraham, 
and  a  daughter  of  this  Abraham  was  examined  by  the 

•  defendants  who  oflfered  to  prove  by  her  that  her  father 
acquired  real  estate  under  the  will  of  his  father,  the  testator, 
in  the  alleged  will ;  but  this  was  rejected.  In  testing  the 
question  we  must  consider  that  the  offered  evidence  would 
have  been  given  had  it  been  allowed.  In  addition  to  this, 
a  very  explicit  act  recognizing  the  will  as  an  authentic  one 
was  shown  by  the  production  of  the  deed  from  Adam 
Stembergh,  to  Lambert  the  grandson  of  the  testator.  This 
deed  was  executed  seventy-two  years  before  the  trial  and 
only  about  twenty  years  after  the  date  of  the  alleged  wiU, 
when  the  disposition  which  the  testator  had  made  of  his 
property  must  have  been  known  and  remembered  among  his 
numerous  family.  Both  parties  to  it  were  the  descendants 
of  the  testator,  and  the  grantee  a  devisee  under  the  alleged 
will,  the  grantor  being  his  grandson  aitd  his  heir-at-law,  and 
the  grantee  also  a  grandson  and  the  devisee  of  the  premises 
in  controversy.    Thfe  deed  refers  to  the  will  accurately  by 
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its  date,  and  it  moreover  recites  one  of  the  disposing  clauses 
in  kaeo  verba.  This  proof  taken  together  appears  to  me 
to  have  been  quite  sufficient  to  warrant  the  reception  of 
the  will  in  evidence  as  an  ancient  will  within  all  the  cases. 
The  evidence  of  its  destruction  and  of  the  accuracy  of  the 
copy  ofiFered  in  evidence  was  entirely  satisfactory.  It  follows 
that  the  ruling  by  which  it  was  excluded  when  offered  was 
erroneous. 

It  is  a  much  more  difficult  question  whether,  considering 
the  course  which  the  trial  subsequently  took,  the  error  was 
at  all  material.  The  deed  from  Adam  Stembergh,  the 
grandson  of  the  testator  and  his  heir-at-law,  to  another  • 
grandson,  Lambert  Stembergh,  under  which  the  defendants 
claim  title,  to  which  I  have  just  referred  for  another  purpose, 
was  sufficient  to  carry  to  the  grantee  the  title  to  the  prem- 
ises, on  the  assumption  that  Lambert  (the  elder)  died  intes- 
tate as  to  his  property,  either  wholly  or  in  respect  to  the 
reversion  expectant  on  the  death  of  Lambert,  the  grandson. 
Hente,  it  is  urged,  with  some  reason,  that  if  Lambert  Stem- 
beigh  (the  elder)  died  seized  of  the  premises,  the  defendants 
made  out  a  title  to  them  under  the  deed  of  his  heir-at-law, 
and  thus  the  existence  of  the  will  became  of  no  direct  import- 
ance. If  there  had  been  any  question  of  fact  to  submit  to 
the  jury  respecting  the  deed,  it  could  have  been  answered 
that  the  defendant  should  have  been  permitted  to  show  both 
branches  of  his  title ;  but  upon  the  facts  proved  there  was  no 
such  question.  There  was  no  answer  to  the  defendants'  title 
under  the  deed,  provided  the  elder  Lambert  Stembergh 
died  seized,  and  if  he  did  not,  the  will  could  have  no  opera- 
tion. 

The  plaintiffs  claim  under  the  will  of  Adam  Stembergh, 
one  of  the  sons  of  Lambert  (the  elder),  executed  in  1763. 
He,  Adam,  died  the  next  year,  and  his  father  survived  him, 
and  died  in  1765 ;  having  made  his  will,  according  to  my 
view  of  the  evidence,  in  January  of  that  year.  The  will  of 
Adam,  in  its  general  terms,  embraced  the  premises,  provided 
the  testator  was  entitled  to  devise  them,'  and  under  that  will 
the  ancestresses  of  the  plaintiffs  took  a  vested  remainder  sub- 
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ject  to  the  life  estate  devised  to  Lambert,  his  son.  The  real 
question  in  the  case,  therefore,  was,  whether  Adam  was 
seized  of  the  premises  at  the  date  of  the  will  and  at  his 
death.  If  he  was,  the  plaintiffs'  title  was  complete,  but 
otherwise  they  they  had  no  pretense  of  title.  No  paper  title 
in  him  was  attempted  to  be  shown.  But  possession  of  a  per- 
son with  a  claim  of  ownership  id  prima  facte  evidence  of  title, 
and  possession  alone,  without  anything  to  qualify  it,  would 
be  presumptive  evidence  of  title.  After  such  a  length  of 
time  no  living  witness  can  speak  as  to  the  fact  of  possession 
of  his  own  knowledge,  and  I  think  there  is  no  rule  admitting 
.  hearsay  upon  such  a  question. 

The  premises  in  question  appear  to  be  embraced  in  two 
deeds,  executed  respectively  by  Philip  Schuyler  and  others, 
and  by  Cornelia  Schuyler  and  others  to  Lambert  Stembergh 
the  elder,  in  1754;  eleven  years  before  the  death  of  the 
grantee.  The  title  is  not  traced  further  back,  nor  is  there 
amy  direct  evidence  that  the  grantee  entered  under  the  con- 
veyances. If  the  copy  of  this  wiU  had  been  admittei^  an 
authentic  assertion  of  ownership  on  his  part  would  have  been 
shown,  within  about  ten  years  from  the  execution  of  the 
deeds  to  him.  The  lands  in  question,  among  others,  were 
specifically  devised  by  that  will  to  his  grandson  Lambert. 
It  is  unimportant  to  consider  whether  the  want  of  technical 
words  of  inheritance  would  have  limited  the  devise  to  an 
estate  for  life,  because  if  the  elder  Lambert  was  the  owner 
at  the  time  of  his  death,  the  plaintiffs  would  have  taken 
nothing  upon  his  intestacy  of  the  reversion.  There  is  no 
competent  evidence  that  Adam,  the  son  of  Lambert  (1st), 
ever  had  possession  of  the  premises.  It  is,  however,  proba- 
ble ;  for  his  will,  after  his  death,  and  at  the  time  of  the  death 
of  the  wife  of  his  father,  was  in  possession,  as  appears  by  the 
will  itself.  But  this  same  evidence,  which  shows  her  to  have 
been  in  possession  at  that  early  period,  also  shows,  argu- 
mentatively,  that  the  possession  was  in  subordination  to  the 
title  of  her  husband's  father ;  but  in  the  same  instrument  he 
disposes  of  it  to  her  son,  the  second  Lambert ;  which  he 
would  have  no  right  to  do  if  her  husband  had  died  seized. 
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There  was  much  evidence  of  the  declarations  of  Lambert 
(2d),  as  to  his  title  to  the  premises.  He  undoubtedly  often 
admitted  in  substance  that  he  held  under  the  will  of  his 
father,  which  gave  him  only  an  estate  for  life,  with  remainder 
to  his  sisters,  under  which  the  plaintiffs  claim ;  but  he  also 
sometimes  claimed  that  his  father  did  not  own  the  land,  and 
that  he  held  it  under  the  will  of  his  grandfather.  The 
declarations  of  Adam,  the  defendant,  and  his  desire,  and  that 
of  his  sons,  the  other  defendants,  to  conceal  the  will  of  the 
elder  Adam,  were  entitled  to  little  weight,  as  neither  he  or 
they  could  have  known  anything  respecting  the  source  of  • 
title  of  Lambert  (2d).  The  will  of  the  elder  Adam  is  not 
in  any  respect  hostile  to  that  of  his  father,  the  first  Lambert. 
It  does  not  devise  the  premises  in  question  specifically, 
although  it  embraces  them  if  he  owned  them.  If  he  did  not 
own  these  premises,  it  took  effect  only  upon  his  other  lands ; 
and  it  is  clear  that  he  was  seized  of  other  real  estate,  proba- 
bly in  large  quantities,  as  he  was  or  had  been  joint  patentee 
with  his  father  of  three  thousand  acres  in  the  Stembergh 
patent.  The  will  of  the  first  Lambert  is  an  assertion  of 
dominion  over  the  particular  premises  in  question,  and  the 
will  of  his  son  Adam  is  not  hostile  to  that  assertion,  as 
the  devise  is  general,  and,  in  effect,  rebinding,  and  does  not 
assert  a  right  to  dispose  of  these  or  of  any  particular  lands. 
These  remarks  ai*e  not  made  with  a  view  of  examining  the 
verdict  of  the  jury,  but  in  order  to  test  the  materiality  of 
the  evidence  excluded,  and  to  try  the  correctness  of  the 
charge. 

As  an  historical  problem,  I  should  consider  the  probability 
to  be  that  Adam  was  in  possession  of  the  premises  without 
title,  but  with  the  permission  of  his  father,  and  that  the 
latter,  after  his  son  had  died  before  him,  elected  to  devise 
the  premises  to  the  only  son  of  his  deceased  son.  I  am 
inclined  to  the  opinion  that  the  excluded  will  was  competent 
upon  the  question  of  ownership  or  seizin  between  this 
father  and  son,  considering  the  obscurity  of  the  other  evi 
deuce  and  the  great  length  of  time  which  had  elapsed.  It 
was  a  strong  assertion  of  ownership,  and  should  have  been 
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considered  in  connection  with  the  other  proof.  I  think  that 
part  of  the  charge  of  the  jndge  was  erroneous  in  whicli  he 
instructed  the  jury  that  if  Lambert,  the  father  of  the  testator 
Adam,  was  originally  the  owner  of  the  premises  in  question, 
the  jury  might  presume  a  conveyance  from  Lambert  to 
Adam,  if  they  were  satisfied  from  the  evidence  that  such 
conveyance  had  been  made.  There  was  no  evidence  that 
Adam  possessed  the  premises  for  any  considerable  length  of 
time  before  his  death,  if  ne  was  in  possession  at  all.  After 
his  death  and  the  death  of  his  father,  which  soon  followed, 
•possession  of  his  widow  and  of  her  second  husband  was  as 
consistent  with  the  suggestion  that  the  land  had  always 
belonged  to  Lambert,  Uie  father,  as  that  he  had  conveyed  it 
to  his  son.  There  was  [then  really  but  a  short  possession,  if 
any,  upon  which  to  base  the  presumption.  To  presume  a 
deed  under  such  circumstances  would  be  mere  conjecture, 
not  warranted  by  any  principle  of  law. 

I  am  in  favor  of  reversing  the  judgment  and  granting  a 
new  trial,  for  the  error  in  excluding  the  copy  of  the  will  and 
for  the  error  which  I  have  pointed  out  in  the  charge. 

Reversed. 
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Eyxsett  Clapp  v.  Gbace  C.  Hesebole. 

The  doctrine  of  extinguishment  by  judgment,  has  no  application  where  the 
judgment  is  not  against  the  principal  debtor,  but  against  one  coUaterallj 
liable.  In  such  case,  there  must  be  both  judgment  anck  satisfaction  to  affect 
the  principal  debt. 

An  administrator  de  lonis  non  can  maintain  an  action  against  the  representatiTet 
of  a  deceased  executor,  who  died  without  applying  the  assets  which  had 
oome  to  his  hands.  ^ 

?niere  legacies  have  been  bequeathed  to  seyeral  legatees,  and  the  executor  has  < 
"  committed  a  devastayit,  the  estate  is  to  be  considered  the  principal  debtor, 
and  is  not  to  be  discharged  from  such  legacies  except  by  payment,  and  any 
judgment  against  the  executor  for  such  legacy,  is  to  be  deemed  as  collateral 
and  auxiliary  merely;  not  as  affecting  the  principal  debt 

Appeax  from  a  judgment  of  the  Supreme  .Court  affirming 
a  decree  of  the  surrogate  of  Kings  county,  made  upon  the 
final  accounting  of  the  appellant,  Clapp,  as  the  administrator 
with  the  will  annexed  of  Simon  Kichatdson,  deceased.  The 
decree,  besides  adjusting  the  accounts  of  the  appellant  as 
administrator,  orders  distribution  of  the  sum  of  $8,809.26 
found  to  be  in  his  hands  unadministered  among  certain  of 
the  legatees  under  the  will  of  the  deceased,  and  the  question 
presented  relates  chiefly  to  the  principles  upon  which  the  dis- 
tribution was  made.  The  testator  died  in  the  year  1850, 
leaving  a  widow,  two  sons  and  three  daughters,  several  grand- 
children, the  children  of  a  deceased  daughter,  and  another 
grandchild,  the  daughter  of  a  deceased  son.  To  the  last- 
mentioned  grandchild  he  gave  a  legacy  of  $2,000,  which  has 
been  paid,  and  respecting  that  there  is  not  now  any  question. 
To  his  widow  he  gave  one-third  of  his  personal  estate  and 
the  income  for  life  of  one-third  of  his  real  estate.  She  died 
before  the  present  controversy  arose,  and  there  is  no  question 
arising  upon  the  provision  made  for  her.  He  gave  one-sixth 
part  of  the  residue  of  his  personal  estate  to  each  of  his  five 
surviving  children,  and  the  remaining  sixth  part  to  his  exe- 
cutors in  trust  for  the  children  of  his  deceased  daughter,  that 
share  to  be  equally  divided  between  those  children.  He 
devised  his  real  estate  to  his  executors  in  trust  to  receive  the 
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rents  and  profits  until  they  sliould  Bell  the  same,  and  gave 
.  them  a  power  to  Bell.  The  rents  and  profits  while  the  real 
estate  reinaincd  unsold,  except  the  one -third  given  to  the 
widow,  ajid  the  proceeds  of  the  sales,  when  made,  were  to 
be  divided  among  his  children  and  grandchildren  in  the  same 
proportion  as  the  residue  of  lus  personal  estate  as  above  men- 
tioned. He  recited  that  he  had  made  advances  to  three  of 
his  children,  namely,  to  his  two  surviving  sons,  William  and 
Stephen,  $10,000  each;  to  his  deceased  daughter,  Mrs. 
Lewis,  in  her  lifetime,  $1,300 ;  and  to  one  of  his  surviving 
daughters,  Grace,  $1,100.  He  directed  that  these  advance- 
ments should  be  added  to  the  sums  composing  the  amount  to 
be  divided,  and  that  the  aggregate  should  be  distributed  in 
the  proportions  above  mentioned,  but  a  deduction  was  to  be 
made  from  the  shares  of  those  to  whom  advancements  had 
been  made  of  the  sums  advanced  to  them  respectively.  The 
testator's  wife,  his  sons,  William  and  Stephen,  and  his 
brother,  Marvin,  were  appointed  executrix  and'  executors. 
The  sons  alone  appear  to  have  acted,  and  no  question  arises 
as  to  the  other  persons  appointed.  Letters  testamentary 
were  issued  to  his  sons  in  the  year  1850  and  they  took  pos- 
Bession  of  the  estate  and  imdertook  to  execute  the  trusts  of 
the  will. 

In  May,  1856,  they  sold  and  disposed  of  the  interest  they 
had  in  the  estate  as  legatees  and  devisees  under  the  will  to 
certain  persons,  under  whom  the  appellant  acquired  title  to 
their  interest  by  a  subsequent  purchase.  Being  thus  pos- 
sessed of  their  rights  as  legatees  and  devisees,  he  cited  them 
to  account  as  executors  before  the  surrogate.  One  of  them, 
Stephen  F.  Kichardson,  petitioned  for  a  final  settlement  as 
executors  and  trustees  pursuant  to  the  statute,  and  the 
proper  citation  having  been  issued,  and  the  parties  having 
been  heard,  the  accounts  of  the  two  executors  were  settled 
and  allowed,  and  the  decree  for  distribution  was  made.  The 
sum  to  be  distributed  was  found  to  be  $55,327.26.  It 
embraced  the  advances  mentioned  in  the  will  as  having  been 
made  by  the  testator  to  four  of  the  legatees,  and  it,  more- 
over, embraced  a  sum  of  $8,281.23,  for  an  indebtedness  of  the 
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two  executors  to  the  estate,  for  a  deficiency  arising  upon 
the  sale  of  certain  premises  which  they  had  mortgaged  to  the 
testator  in  his  lifetime  to  secure  a  debt  which  they  owed 
him.  Taking  this  aggregate  as  the  amount  to  be  divided, 
each  one  of  the  six  shares  mentioned  in  the  will  amounted  to 
$9,221.21.  The  smrogate  proceeded  to  adjust  the  claims  of 
each  of  the  legatees  and  devises,  several  of  whom  had 
pe(5eived  from  the  executors  payments  on  account  of  then* 
shares. 

Stephen  F.  Eichardson  and  William  S.  Richardson,  being 
each  chargeable  with  $10,000  as  advances,  were  not  awarded 
anything  as  beneficiaries  under  the  will.  They  were  ordered 
to  pay  each  of  the  three  daugliters  the  following  sums,  being 
the  ballances  of  the  shares^  of  said  daughters  after  deducting 
the  advances  made  to  such  of  them  as  had  been  advanced 
and  the  payments  made  to  them  by  the  executors,  viz. :  to 
Grace  C.  Meserole,  $3,620.81;  to  Jane  A.  Eichardson 
$2,361.21 ;  knd  to  Clementine  Eichardson,  $7,627.36,  and  to 
the  children  of  Mrs.  Lewis,  the  deceased's  daughter,  several 
sums  amounting  to  $7,021.21,  being  the  balance  of  the  sixth 
share,  which  sum,  deducting  amounts  which  the  executors' 
had  paid  to  some  of  them,  was  properly  distributed  among 
these  grandchildren.  This  decree  was  made  on  the  Ist  day 
of  June,  1861. 

Pending  the  proceedings  on  the  accounting  which  resulted 
in  that  decree,  and  on  the  14th  of  October,  1859,  the  said 
Stephen  F.  and  William  S.  Eichardson  were,  by  an  order  of 
the  surrogate  of  Kings  county,  removed  from  their  office 
as  executors,  and  on  the  30th  of  December  following,  the 
appellant  was  appointed  administrator  with  the  will  annexed 
of  the  goods  of  the  deceased  unadministered.  The  account- 
ing proceeded  and  the  decree  for  distribution  was  made  not- 
withstanding this  change.  The  appellant  entered  upon  the 
I  administration. 

On  the  31st  July,  1861,  he  applied  to  the  surrogate  of 
Sangs  county  for  a  final  settlement  of  his  accounts,  and  a 
citation  was  accordingly  issued  and  served  upon  all  the  par- 
ties interested.    Tlie  decree  made  upon  that  application  was 
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the  one  from  which  the  appeal  in  this  Case  was  taken.  It 
appeared  on  the  hearing  from  the  administrator's  return,  and 
otherwise  that  the  only  assets  which  had  come  into  the  hands 
of  the  appellant,  as  administrator,  was  the  sum  of  fifteen 
thousand  seven  hundred  dollars  realized  upon  the  sale  of 
certain  mortgaged  premises,  under  a  mortgage  which 
belonged  to  the  estate;  and,  that  aft^r  deducting  certain 
expenses,  and  commissions,  there  came  to  the  hands  of  the 
appellant  to  be  administered  the  sum  of  $14,031.72.  This 
was  further  reduced,  by  the  retaining  of  a  considerable  sum 
for  a  disputed  claim,  and  other  sums  for  admitted  debts,  and 
about  seven  hundred  dollars  for  counsel  fees  to  $8,809.26, 
which  belonged  to  the  beneficiaries  under  the  will  and  their 
assigns,  or  to  some  of  them. 

It  was  not  claimed  that  the  former  executors,  Stephen  F. 
and  William  S.  Richardson  had  paid  the  several  amoi^^xts 
directed  to  be  paid  by  them  by  the  former  decree. 

The  surrogate  determined  upon  the  present  application, 
that  the  appellant,  as  the  owner  of  the  shares,  which  had 
belonged  to  S.  F.  and  W.  S.  Kichardson,  was  not  entitled  to 
any  portion  of  the  sum  to  be  now  distributed.  He  showed, 
by  a  statement  contained  in  the  decree,  that  the  shares  of 
each  of  the  persons  were  liable  to  a  deduction  of  $10,000  oil 
advances  under  the  provisions  of  the  will,  for  one-half  of  the 
deficiency  on  the  sale  of  the  mortgaged  premises  above  men- 
tioned, and  for  one-half  of  the  sum  adjudged  by  the  former 
decrees  to  be  paid  by  them  and  which  they  had  not  paid. 
The  aggregate  deductions  against  each  of  them  thus  amounted 
to  $18,971.25,  which  exceeded  their  proportion  of  the  whole 
fund.  He  decreed  the  distribution  of  the  above  sum  of 
$8,809.26,  in  the  hands  of  the  appellant,  among  the  other 
beneficiaries  under  the  will  in  a  manner  not  drawn  in  ques- 
tion on  this  appeal,  and  directed  the  appellant  to  pay  tiiem 
accordingly.. 

Except  that  a  clause  was  ordered  to  be  inserted  to  the 
effect  that  the  sum  of  the  first  degree  ordered  to  be  paid  by 
S.  F.  and  W.  S.  Richardson  should  be  considered  undistribu- 
ted assets  of  the  estate  of  the  deceased,  and  that  the  par- 
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ties  interested  in  that  estate,  or  any  of  thipm,  should  be  at 
Kberty,  at  any  time,  to  apply  to  the  surrogate  of  Kings  county 
for  future  directions  in  respect  thereto. 

The  decree  was  affirmed  at  a  General  Term  of  the  Supreme 
Court,  and  the  appellant,  the  administrator  \7ith  the  will 
annexed,  prosecutes  the  present  appeal. 

J.  0.  Smithy  for  the  appellant. 

f/l  L.  CampbeUy  for  the  respondent, 

Denio,  Ch.  J.  It  is  not  claimed  that  there  was  any  error 
in  the*  decree  of  the  surrogate,  so  far  as  the  settlement  of  the 
appellant's  accounts  as  administrator  are  concerned.  He  does 
not  complain  that  he  was  charged  with  any  greater  sum  than 
that  which  had  come  to  his  hands,  or  that  any  allowances  to 
which  he  was  entitled  were  rejected.  But,  as  the  assignee  of 
the  testamentary  gifts  in  favor  of  S.  F.  and  S.  W.  Eichardson,  he 
was  interested  in  the  distribution  of  the  balance  in  his  hands 
as  administrator,  and  the  supposed  error  of  which  he  com- 
plained affects  only  his  interest  as  such  assignee.  In  that 
character  he  represents  the  Eichardsous,  and  can  claim  no 
other  rights  than  they  would  have  been  entitled  to  if  they 
had  not  parted  with  their  interests,  but  were  now  the  claim- 
ants of  a  share  of  the  assets  distributed  by  the  decree 
appealed  from.  As  legatees,  they  were  chargeable,  in  the  first 
instance,  with  $10,000  each  for  advancements  made  to  them 
by  the  testator  in  his  lifetime,  and  it  is  not  contended  by  the 
appellant  that  they,  or  he,  as  their  assignee  and  represent- 
ative, would  be  entitled  to  anything  until  the  legatees  of  the 
other  four  shares  had  each  been  paid  an  equal  amount,  that 
is,  ten  thousand  dollars  on  each  share.  But  upon  stating  an 
account  with  each  of  the  other  shares,  and  charging  the 
legatees  with  the  advances  made  to  two  of  them,  and  charg- 
ing them  respectively  with  all  which  had  been  paid  them  by 
the  executors,  it  would  require  much  more  than  the  amount 
in  the  appellant's  hands  for  distribution  to  make  the  pay- 
ments to  each  of  them  equal  to  the  $10,000  which  each  ot 
the  appellant's  assignees   had   received,  or,  rather,  were^ 


286 


Clapp  v.  Mbserolk. 


[Jane, 


Opinion  of  th©  Ck)urt,  per  Dexio,  Ch.  J. 


chargeable  with  in  the  outset.  The  appellant's  position, 
therefore,  is,  that  the  sums  adjadged  to  be  paid  to  these  other* 
legatees  by  the  former  decree  should  be  considered  as  having 
been  actually  paid,  and  as  extinguishing  their  legacies  to 
that  amount.  By  adopting  that  view,  they  would  still  each 
have  received  considerably  less  than  the  $10,000  which  each 
of  the  Messrs.  Bichardson  were  chargeable  with;  but  if 
enough  of  the  balance  in  the  appellant's  hands  were  applied 
to  make  the  five  other  legacies  $10,000  each,  there  remains  a 
surplus  divisible  among  the  legatees  of  the  whole  six  shares, 
in  which  the  appellant  would  be  entitled  to  participate  as 
the  assignee  of  the  two  shares. 

When  it  is  considered  that  the  legatees  of  the  four  shares 
given  to  persons  other  than  the  Messrs.  Richardson  have  not 
been  paid  any  part  of  the  sums  adjudged  to  them  by  the 
former  decree,  and  that  the  failure  to  pay  them  arose  from  a 
breach  of  trust  on  the  part  of  the  Messrs.  Eichardson,  and, 
moreover,  that  the  appellant,  as  their  assignee,  stands  pre- 
cisely in  their  place,  and  has  no  other  rights  than  such  ss 
they  would  have  had  if  they  had  retained  their  interests  and 
had  been  parties  to  the  distribution  of  the  sum  now  in  con- 
troversy, his  claim  seems  to  be  remarkably  defective  on 
grounds  of  natural  equity.  If  it  can  be  sustained  at  all,  it 
must  be  on  account  of  some  positive  rules  of  law  which  the 
court  is  not  at  liberty  to  disregard,  and  it  is  accordingly 
attempted  to  be  supported  on  such  grounds. 

It  is  argued,  in  the  first  place,  in  substance,  that  the  decree 
is  in  the  nature  of  a  judgment,  which  ordinarily  merges  and 
extinguishes  the  cause  of  action  for  which  it  was  recovered. 
The  right  to  the  four  legacies  having  thus  been  extinguished 
jpro  tantOy  they  cannot,  it  is  said,  be  made  use  of,  as  to  the 
portion  so  extinguished,  to  found  a  fdture  claim  upon  other 
assets  subsequently  realized.  There  is,  no  doubt,  a  technical 
rule  of  the  nature  suggested,  but  I  do  not  think  it  is  appli- 
cable to  this  case^  When  the  decree  was  made  against  the 
Messrs.  Richardson^  they  had  ceased  to  be  executors,  having 
been  removed  by  an  order  of  the  surrogate.  It  was  correct, 
I  think,  to  continue  the  proceedings  against  them,  notwith- 
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Standing  their  removal.  They  were  parties,  who  by  means 
of  their  former  position  as  executors,  had  got  into  their 
hands  the  assets  of  the  deceased,  and  one  of  them  had,  before 
his  removal,  applied,  on  his  own  behalf,  for  an  accounting 
respecting  the  trust.  But  if  this  were  otherwise,  and  if  the 
proceedings  ought  to  have  ceased  when  the  executors  were 
removed,  it  would  not  add  to  the  effect  of  the  decree.  If  it 
were  void  for  that  reason,  it  would  not,  of  course,  affect  the 
rights  of  the  legatees,  in  whose  favor  amounts  were  adjudged. 
But  considering  it,  as  I  do,  an  effectual  adjudication,  and 
binding  upon  the  parties  charged,  it  was  not  a  judgment 
against  the  estate,  or  against  persons  representing  the  estate. 
That  was  then  represented  by  the  appellairt,  and  the  Richard- 
sons  were  third  persons,  who  were  accountable  to  the  estate 
for  moneys  which  they  had  received  belonging  to  it,  and 
which  it  was  their  duty  to  pay  over  to  the  parties  to  which 
it  belonged.  The  remedy  against  them  was,  therefore, 
collateral  to  the  claim  of  the  legatees  against  the  estate. 
The  estate,  or  its  then  representative,  was  their  principal 
debtor.  Anything  which  they  could  obtain  by  means  of  this 
collateral  remedy  would  be  applicable  to  their  demands  upon 
the  estate.  But  should  they  fail  to  obtain  anything,  their 
claim  against  the  estate  would  not  be  impaired.  The  doctrine 
of  extinguishment  by  judgment  has  no  application  where  the 
judgment  is  not  against  the  principal  debtor,  but  against 
one  collaterally  liable.  In  such  cases,  both  a  judgment  and 
satisfaction  are  required  to  affect  the  principal  debt. 

It  is  suggested  that  the  first  decree  may  possibly  be  enfor- 
ced hereafter  so  as  to  produce  satisfaction,  and  that  in  such 
an  event  the  holders  of  the  four  shares  will  get  a  larger  part 
of  the  estate  than  they  are  entitled  to.  The  same  feature 
would  always  be  presented  where  a  collateral  security  is 
carried  to  judgment. 

Should  the  ,debt  be  afterward  paid  by  the  principal  debtor 
it  would  not  be  right  for  the  creditor  to  take  the  fruits  of  the  j 
judgment  upon  the  collateral  security,  and  the  law  would  j 
not  permit  him  to  do  so.  After  payment  by  the  party  prin-  ' 
cipally  liable,  he  would  be  entitled  to  be  subrogated  to  the 
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rights  of  the  creditor  upon  the  collateral  judgment,  and  such 
creditor  would  be  declared  a  trustee  for  his  former  debtor. 

It  is  argued  that  the  appellant,  the  present  representative 
of  the  estate,  is  not  entitled  to  enforce  the  former  decree  for 
want  of  privity  with  the  subject,  and  authorities  are  cited  in 
support  of  that  position.  We  have  lately  had  the  question 
before  us  whether  an  administrator  de  bonis  non^  was  entitle^ 
to  maintain  an  action  against  the  representative  of  an  exec- 
utor who  had  died  without  applying  the  assets  which  had  como 
to  his  hands  including  moneys  which  he  had  collected,  and  we 
came  to  the  conclusion  that  under  the  statutes  the  adminis- 
trator could  maintain  such  an  action.  {WaiUcer  v.  Walker ^ 
decided  at  the  Jun^  Term  1864.)  That  decision  answers  the 
suggestion  referred  to.  »  • 

It  is  further  argued  that  the  surrogate  in  making  the 
decree  appealed  from,  charged  against  the  shares  given  to 
the  Bichardsons  and  were  held  by  the  appellant,  the  amount 
awarded  against  them  by  the  former  decree,  as  effects  of  the 
deceased  wasted.  The  point  of  the  objection  is  that  they  dis- 
posed of  their  property  in  their  legacies  to  them  anterior  to 
the  devastamt  is  a  matter  with  which  the  appellant  is  con- 
cerned. It  is  a  sufficient  answer  that  these  legatees  after 
death  of  the  testator  became  possessed  as  executors  of  all  his 
personalty,  and  under  the  trusts  of  the  will  were  entitled  to 
receive  the  rents  and  profits  and  proceeds  of  the  sales  of  the 
whole  real  estate.  Being  both  executors  and  legatees,  the 
realization  of  their  legacies  depended  upon  the  faithful  per- 
formance of  the  trust,  and  it  was  not  possible  for  the  legatees 
to  separate  the  interest  from  the  duty.  He  could  not  convey 
away  the  former  and  then  waste  the  asseta  with  which  it 
should  have  been  paid.  The  duty  which  attached  to  the  leg- 
acy in  the  hands  of  the  legatees,  followed  it  into  the  hands  of 
the  appellant. 

The  same  remarks  are  applicable  to  the  sum  charged 
against  the  legacy  to  the  Bichardsons,  on  account  of  their 
indebtedness  to  the  estate  for  the  deficiency  arising  upon  the 
sale  of  the  mortgaged  premises  under  the  foreclosure  oi  a 
mortgage. 
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That  was  a  part  of  the  debt  owing  by  them  to  the  testator 
at  the  time  of  his  death. .  The  proceeds  of  the  sale  on  the 
foreclosure  had  not  been  realized  at  the  time  of  the  last 
accounting.  After  the  change,  by  which  the  appellant  was 
substituted  for  the  executors  as  the  reipresentative  of  the 
estate,  the  appellant  realized  a  certain  amount,  and  the  bal- 
ance of  the  mortgage  debt  became  absolutely  chargeable 
against  the  Kichardsons,  the  mortgagors.  But  the  whole 
debt  was  coeval  with  the  legacy,  and  the  full  payment  of  the 
debt  was  an  equitable  condition  to  the  receipt  by  them  of 
their  legacies.  This  condition  accompanied  the  legacies  into 
the  hands  of  the  appellant. 

In  the  yiew  I  have  taken  of  the  case  I  iiave  impliedly  con- 
ceded certain  positions  which  may  well  be  controverted. 
By  laboring  to  show  that  the  first  decree  was  in  its  nature 
collateral  to  the  demand  of  the  legatees  against  the  estate, 
because  it  was  against  parties  who  were  not  executors,  I  have 
assumed  that  if  this  were  otherwise  the  appellant's  point, 
that  the  legacies  were  extinguished  pro  tantOy  would  be  well 
taken.  If  the  accounting  had  taken  place  while  the  Kichard- 
Bons  had  remained  executors,  and  they  had  been  unable  to 
pay  the  amounts  awarded  against  them  because  they  had 
misappropriated  the  assets  with  which  it  ought  to  have  been 
paid,  and  other  assets  had  subsequently  come  into  their 
hands,  it  is  not  possible  that  they  could  have  treated  the 
unsatisfied  judgments  against  them  in  favor  of  the  other 
legatees,  as  payments  to  those  legatees,  and  on  that  basis  have 
claimed  a  distributive  share  of  subsequent  assets,  leaving  the 
other  legacies  unpaid.  The  correct  view,  even  in  such  a 
case,  would  be  to  regard  the  estate  as  the  principal  debtor, 
which  could  not  be  discharged  except  by  actual  payment, 
and  to  look  upon  the  judgment  against  the  executors  as 
auxiliary  only,  not  affecting  the  principal  debt,  that  is,  the 
legacies  to  the  daughters  and  grandchildren,  unless  they 
became  satisfied  by  producing  payment,  and  in  no  sense  an 
extinguishment ;  and  if  the  executors  could  not  set  up  such 
a  position  to  increase  their  own  dividend  as  legatees^  out  of 
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the  after  acquired  assets,  no  person  daiming  title  nnder  them 
conld  do  it. 

The  saving  which  the  Supreme  Court  added  to  the  decree 
was  a  suitable  proyision,  though  not,  I  think,  strictly  neces* 
saiy  to  preserve  the  rights  of  the  legatees  in  any  manner  to 
be  afterward  realized  as  under  the  first  decree.  I  am  satis- 
fied that  the  judgment  of  the  Supreme  Court  ought  to  be 
affirmed. 

Judgment  affirmed. 
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James  Aokeb  v.  Jajcbs  A.  Aokeb. 

A  statement  is  aufficient  to  authorb^e  a  judgment  by  confession,  under  section  383 
of  the  Code  of  Procedure,  which  states  the  indebtedness  to  be  twofold,  firsts 
on  a  promissory  note,  giving  amount  and  date,  ''being  for  money  loaned  me 
by  plaintiff  to  commence  business  as  a  merchant;''  and,  second,  on  a  prom- 
issory note,  stating  amount  and  date,  "  being  for  money  paid  by  plaintiff  for 
me  on  the  real  estate  I  now  own  at  Irving." 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Oonrt,  affirming  one  made  at  Special  Term,  setting  aside  the 
judgment  entered  by  confession  in  this  case,  upon  the 
motion  of  James  Besson,  a  subsequent  judgment  creditor  of 
the  defendant.  The  statement  upon  which  the  judgment 
was  entered  was  in  these  words : 

<'  James  Aokeb 

vs. 
James  A.  Aokeb. 

"  I  hereby  confess  judgment  in  this  action  in  favor  of  James 
Acker,  plaintiff,  for  the  sum  of  three  thousand  five  hundred 
and  thirty-six  dollars,  and  authorize  judgment  to  be  entered 
therefor  against  me.  This  confession  of  judgment  is  for 
debts  justly  owing  by  me  to  the  said  plaintiff,  and  now  due 
to  him,  arising  upon  the  following  facts ;  that  is  to  say :  one 
promissory  note  for  twelve  hxmdred  and  eighty  dollars,  dated 
May  1st,  1850,  with  interest  from  May  1st,  1852,  being  for 
money  loaned  me  by  said  plaintiff  to  commence  business  as 
a  merchant ;  one  promissory  note  for  two  thousand  dollars, 
dated  May  16th,  1850,  with  interest,  being  for  money  paid  by 
said  plaintiff  for  me  on  the  real  estate  I  now  own  at  Irving 
in  the  town  of  Greenburgh,  with  two  hundred  and  thirty-six 
dollars  interest  due  thereon  at  the  date  of  this  judgment, 
amounting  in  the  whole  to  the  sum  of  three  thousand  five 
hundred  dollars  and  thirty-siz  cents. 

"JAMES  A.  ACKER. 
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"  James  A.  Acker,  the  above  named  defendant,  being  duly 
sworn  saith  the  facts  stated  in  the  above  confession  are 
true.  "JAMES  A.  ACKER. 

"  Sworn  and  subscribed  before  me  ) 
this  16th  of  June,  1855,  j 

"  IsBA.£L  PuBDY,  Jvstxce  of  the  Peoce.^^ 
John  H.  JieynoldSy  for  the  appellant. 
John  K.  Porter^  for  the  respondent. 

Denio,  Ch.  J.  The  statement  upon  which  this  judgment  is 
confessed  is  challenged  on  two  grounds  :  iiret,  that  the 
amount  professed  to  have  been  loaned  in  one  of  the  items, 
and  the  amount  professed  to  have  been  advanced  for  the 
defendant's  use  in  the  other,  is  not  stated ;  the  argument 
being  that  the  loan  or  advance  of  a  very  small  sum,  such  as 
one  dollar,  in  each  case,  would  satisfy  the  language  of  the 
paper ;  and,  second,  that  there  is  a  failure  to  state  the  circum- 
stances connected  with  the  indebtedness  with  the  particular- 
ity required  by  the  statute.  By  the  law  and  the  former 
practice  of  the  courts,  a  judgment  might  be  confessed  for 
any  amount  which  the  parties  pleased  to  insert  in  the 
bond  and  warrant  of  attorney ;  and  there  was  no  need  of  any 
reference  in  the  papers  to  the  particulars  out  of  which  the 
indebtedness  arose.  Under  this  state  of  the  law,  a  subse- 
quent creditor  whomight  respect  the  good  faith  of  the  incum- 
brance thus  interposed,  would  have  no  means  fiirnished  by 
the  record,  of  investigating  the  subject.  The  legislature 
interposed,  in  1818,  a  provision  requiring  the  plaintiff  to 
place  on  file  Apartioidar  statement  and  specijlcation  of  the 
nature  and  consideration  of  the  debt ;  and,  if  this  was  omit- 
ted, the  judgment  was  to  be  deemed  fraudulent  against  sub- 
sequent bona  fide  creditors.  (Laws  of  1818,  ch.  259,  §  8.) 
This  act  existed  but  three  years,  and  was  repealed  in  1821, 
with  a  saving  of  the  rights  of  parties  affected  by  judgments 
confessed  while  it  was  in  force.  (Session  Laws,  ch.  38.)  The 
few  existing  members  of  the  profession  who  were  attorneys 
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or  law  students  at  that  day,  will  remember  that  the  effect  of 
the  requirement  was  to  avoid  many  judgments  honestly  con- 
fessed on  account  of  a  want  of  particularity  in  the  statement. 
Where  fraud  was  designed  the  statement  would  usually  be 
made  in  all  due  form,  while  those  who  did  not  suppose  that 
their  motives  would  be  suspected  were  apt  to  omit  descrip- 
tive particulars  which  the  statute  and  the  courts  have 
declared  indispensable.  When  the  general  revision  of  the 
statutes  was  enacted  in  1830,  it  was  not  thought  wise  to 
return  to  that  policy.  It  may  be  that  the  experienced  law- 
yers who  were  concerned  in  compiling  that  system,  had  a 
recollection  of  the  evils  which  led  to  the  repeal  of  the  act  of 
1818.  However  this  may  be,  it  has  happened  that  after  the 
lapse  of  forty  years,  it  has  been  thought  judicious  to  recur  in 
a  modified  manner  to  the  policy  which  dictated  that  act.  *  It 
is  apparent,  as  has  often  been  mentioned,  that  the  sections 
of  the  Code  which  provide  for  confessions  of  judgments  with« 
out  action,  have  in  view  the  same  ends  witli  the  act  of  1818, 
and  it  may  be  said  in  a  general  way,  to  be  a  return  to  the 
policy  of  that  act.  But  it  adopts  somewhat  different  means 
to  accomplish  the  end.  It  requires  the  oath  of  the  alleged 
debtor  as  to  the  existence  and  amount  of  the  indebtedness, 
which  the  former  act  did  not.  The  statement  is  to  be  made 
by  the  defendant,  and  not  by  the  plaintiff.  Instead  of  a 
particular  statement  and  specification^  of  the  nature  and  con- 
sideration of  the  debt,  as  prescribed  by  the  former  act,  it  is  to 
be  a  concise  statement  of  t/ie  facts  out  of  which  the  d^ebt  arose j 
and  showing  that  the  sum  confessed  is  justly  due.  If  the 
author  of  this  section  penned  it  with  the  act  of  1818  before 
him,  or  in  his  mind,  as  has  been  supposed,  there  was  certainly 
an  intention  to  relax  the  strictness  of  the  requirement,  and  to 
abridge  the  extent  of  detail.  The  observations  of  the 
Supreme  Court  in  Lawless  v.  Hackett  (16  Johns.,  149),  to  the 
effect  that  the  statement  ought  to  be  as  particular  as  u  bill 
of  particulars,  cannot  with  any  propriety  be  applied  to  the 
present  provision.  Take  for  instance,  an  account  for  mer- 
chandise sold.  Under  the  prior  statute,  all  the  items  must 
have  been  copied,  and  for  the  purpose  of  showing  that  the 
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balance  was  justly  due,  the  entries  of  credits  must  have 
been  set  forth. 

In  most  cases  encli  an  account  would  be  anything  but  con- 
cise. This  could  not  possibly  have  been  intended,  and  we 
have  so  held  in  at  least  two  cases.  {Ifeushaum  v.  Keim^  24 
N.  Y.,  329 ;  Oandall  v.  Firm^  Sept.  Term,  1863.)  In  my 
opinion  they  are  the  general  facts  out  of  which  the  indebted- 
ness arose,  and  not  a  particular  specification  of  these  facts, 
which  the  law  requires.  There  must  be  enough  to  identify 
the  transaction,  if  there  was  really  one,  so  that  the  parties 
interested  may  make  further  inquiries  respecting  it,  and  it 
must  contain  allegations  enough,  if  true,  to  show  that  the 
amount  for  which  the  judgment  was  confessed  was  justly  due. 
We  have  decided  that  the  mere  statement  that  the  plaintiff 
held  the  note  of  the  defendant  was  not  sufficient,  as  it  clearly 
is  not ;  for  one  might  be  given  on  the  day  on  which  the  judg- 
ment was  confessed.  {Chappd  v.  Chappd^  2  Kern.,  219.) 
But  we  have  not  said  that  the  existence  of  a  note  or  other 
obligation  in  the  hands  of  the  creditor  is  of  no  account  in 
determining  the  sufficiency  of  the  statement.  If  given  for 
a  consideration,  satisfactory  to  the  parties,  and  in  the  ordinary 
course  of  business,  at  a  considerable  period  before  the  confes- 
sion of  judgment,  it  would  be  an  important  fact  in  showing 
how  the  debt  arose.  It  would  not  be  sufficient  to  state,  in 
general  terms,  that  it  was  given  for  a  just  consideration ;  but  I 
think  a  general  statement  that  it  was  for  money  borrowed,  or 
for  the  balance  due  on  an  account,  mentioning  the  nature  of 
the  dealings  out  of  which  the  account  arose,  or  some  similar 
statement,  is  all  that  is  needed.  If  we  test  this  judgment  by 
these  rules  I  think  it  is  above  all  exception.  There  is,  in  the 
first  place,  a  positive  statement  that  the  confession  is  for  debts 
justly  owing  and  due  from  the  defendant  to  the  plaintiff.  If 
any  part  of  the  amount  waff  not  really  due  and  owing,  the 
statement  is,  to  that  extent,  untrue,  and  the  oath  is  false.  It 
is  then  averred  that  this  indebtedness  arose  out  of  facts  next 
to.be  stated.  The  facts  are  that  the  plaintiff  is  the  holder 
of  two  promissory  notes  made  by  the  defendant,  one  dated 
May  Ist,  1850,  for  $1,280,  oa  which  interest  was  due  from  May 
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Ist,  1852.  The  other  dated  May  16th,  1860,  for  $2,000  also 
on  interest ;  that  the  first  mentioned  note  was  given  for  raoney 
loaned  by  the  plaintiff  to  the  defendant.  The  occasion  of 
making  the  loan  is,  moreover,  stated.  It  was  to  enable  the 
defendant  to  commence  business  as  a  merchant.  The  otlier 
note  was  given  for  money  which  the  plaintiff  had  paid  for 
the  defendant.  The  occasion  of  that  advance  is  shown  by  the 
averment  that  it  was  on  real  estate  which  the  defendant 
then  owned  at  Irving,  in  the  town  of  Greenburgh,  This, 
according  to  the  common  understanding  of  every  one,  means 
that  it  was  on  account  of  the  purchase  of  that  real  estate. 
It  is  then  stated  that  the  interest  on  these  notes  was  $236, 
and  that  the  aggr^ate  was  $3,586,  which  is  the  amount  of  the 
j  adgment.  These  statements  satisfactorily  identify  the  trans- 
action out  of  which  the  indebtedness  arose.  They  brought, 
to  all  persons  interested  in  the  subject,  the  means  of  a  rigid 
investigation  of  the  business  and  bona  fide  character  of  the 
alleged  debts.  It  would  not  be  precise  and  certain  enough 
for  a  special  verdict,  or  circumstantial  enough  for  an  answer 
to  a  bill  for  a  discovery,  calling  for  aU  the  particulars  of  the 
indebtedness  for  which  the  judgment  was  confessed,  and  it 
was  not  the  intention  of  the  statute  that  it  should  be.  The 
criticism  to  which  the  learned  counsel  for  the  appellant  has 
subjected  the  paper,  is  too  severe  for  the  occasion ;  for  it 
overlooks  its  legal  character  and  the  purposes  for  which 
it  was  required  to  be  given.  It  was  not  necessary  for  its 
statements  to  exclude  all  possible  circumstances  which  might 
affect  the  integrity  of  the  debt,  or  to  give  aU  the  circumstan- 
ces relating  to  it.  When  the  defendant  swears  that  the  note 
of  twelve  hundred  and  eighty  dollars  was  given  for  money 
loaned  him  by  the  plaintiff,  it  means,  to  a  common  intent, 
that  such  an  amount  was  loaned,  and  so  in  respect  to  the 
other  note,  given  for  money  paid.  And  when  it  is  said  that 
the  confession  is  for  debts  justly  due  and  owing  by  the  defend- 
ant to  the  plaintiff,  and  goes  on  to  specify  the  paper  which 
he  held  and  the  consideration  of  tliat  paper,  it  is  liypercriti- 
cal  to  say  that  the  indebtedness  was  not  alleged  to  be  to  the 
full  amount  of  the  principal  and  interest  of  that  paper. 
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Upon  the  whole,  I  am  of  opinion  that  this  is  one  of  the 
most  satisfactory  statements  which  have  been  brought  before 
us  in  this  class  of  appeals,  and  I  am  for  reversing  the  order 
of  the  Supreme  Court. 

Inobahak,  J.  Under  the  first  decisions  made  in  this 
court  where  a  question  similar  to  that  involved  in  this  case 
was  decided,  there  may  have  been  some  doubt  as  to  the 
sufficiency  of  the  statement  on  which  this  judgment  was 
entered.  1  refer  to  Chappd  v.  Chappd  (2  Kern.,  215)  and 
those  immediately  following.  But  since  the  cases  of  Freligh 
V.  Bri7^  (22  N.  T.,  418)  and  Neushaum  v.  Kdm  (24  N.  Y., 
325)  a  more  liberal  rule  has  prevailed  within  those  cases.  I 
think  this  statement  is  sufficient.  The  cause  of  action  is 
twofold.  First,  on  a  promissory  note,  giving  amount  and 
date,  "  being  for  money  loaned  me  by  plaintiff  to  commence 
business  as  a  merchant,"  and,  second,  on  a  promissory  note, 
"  being  for  money  paid  by  plaintiff  for  me  on  the  real  estate 
I  now  own  at  Irving."  The  objection  to  these  statements  is 
that  they  do  not  state  the  amount  loaned  or  paid,  the  terms 
of  the  loan,  and  the  time  when  made,  and  in  the  latter  cascy 
the  name  of  the  person  to  whom  paid,  and  whether  one  or 
more  sums. 

I  think  such  particularity  is  not  called  for  by  the  statute. 
The  statement  declares  the  note  to  be  given  for  money 
loaned.  The  presumption  is  that  it  was  one  sum  loaned  and 
that  it  is  due.  The  terms  of  the  loan  are  not  required  to 
give  it  validity.  Nor  are  the  names  of  the  persons  to 
whom  the  payment  was  made  necessary  to  be  stated.  Nor 
is  it  necessary  for  the  debtor  to  negative  the  loan  being 
made  to  more  than  one  person.  The  presumption  is  that  it 
was  made  to  one  only.  Unless  something  to  the  contrary 
appears,  that  is  sufficient. 

The  orders  setting  aside  the  judgment  should  be  reversed. 

Selden,  J.,  absent.  All  the  other  judges  being  for 
reversal, 

Order  reversed* 
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WiLLiAK  CLEBiENTS,  Appellant,  V.  Daniel  Geeow. 

Jacob  Rydeb,  Appellant,  v.  Daniel  Geeow. 

CoBNELins  Cabpenteb,  and  others,  Appellants,  v.  Daniel 

Gebow. 

The  Middletown  Bank,  Respondent,  v.  Daniel  Geeow, 

and  others. 

A  Btatement  upon  which  to  enter  a  judgment  by  confession,  nndor  section  383 
of  the  Code,  in  these  words:  *'This  confession  of  judgment  is  for  a  debt 
Justly  due  to  the  plaintiff,  arising  upon  the  following  facts :  For  money  lent 
by  said  plaintiff  to  me  on  the  first  day  of  April,  1856,  and  interest  thereon 
from  the  first  day  of  April,  1857,"  is  sufficient 

A  statement  in  these  words :  *'  This  confession  of  judgment  is  for  a  debt  justly 
owing  from  me  and  due  to  the  plaintiff,  arising  from  tlie  following  facts  :  For 
money  borrowed  by  me  of  him  in  June,  1855,  for  which  I  gave  him  my 
note  and  one  year's  interest  thereon,"  is  sufficient 

A.  statement  in  these  words :  "This  confession  of  judgment  is  for  a  debt  Justly 
duo  and  owing  from  me  to  the  plaintiffs  for  goods,  wares  and  merchandlsei 
groceries,  dry  goods,  salt,  calico,  muslin,  molasses,  sugar  and  other  artides 
sold  and  delivered  by  them  to  me,  at  various  times  within  the  last  two  years, 
as  per  schedule  annexed,"  is  sufficient,  although  no  schedule  is  in  fact 
annexed  to  the  confession. 

If  a  statement  is  sufficiently  concise,  within  the  language  and  meaning  of  the 
Code,  the  omission  of  a  schedule  therein  referred  to  as  "  annexed,"  will  not 
invalidate  the  judgment. 

These  are  appeals  bj  William  Clements,  Jacob  Ryder, 
and  Cornelius  Carpenter  and  others^  as  the  plaintiffs  in  these 
several  judgments  rendered  in  the  Supremo  Court,  upon  con- 
fession against  Daniel  Gerow,  from  three  several  orders  of 
the  Supreme  Court,  setting  aside  said  judgments  on  the 
application  of  the  Middletown  Bank,  for  a  supposed  defect 
in  the  statement  of  confession.  On  the  16th  of  October, 
1857,  the  Middletown  Bank  obtained  a  judgment  in  the 
Supreme  Court  against  Daniel  Gerow  and  others,  and  on 
the  19th  of  October,  1857,  a  transcript  thereof  was  filed, 
and  the  judgment  became  a  lien  on  the  lands  of  Gerow,  in 
the  county  of  Sullivan.  Prior  to  this  time,  and  on  the  17th 
of  September,  1857,  Gerow  had  confessed  a  judgment  to 
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Clements  for  $1,242.60,  another  to  Jacob  Kyder  for  $327.10^ 
and  another  to  Gomelins  Carpenter  and  others  for  $196.10,  the 
judgment  rolls  in  each  case  being  filed  in  the  clerk's  office 
of  Sullivan  county,  and  judgment  entered. 

In  the  case  of  Clements,  the  statement  on  confession  is  as 
follows ;  ^^  I  do  hereby  confess  judgment  in  this  cause  in  favor 
of  William  Clements,  the  plaintiflT,  for  the  sum  of  one  thou- 
sand two  hundred  and  twenty-eight  dollars  and  fifty  cents, 
and  authorize  judgment  to  be  entered  therefor  against  me. 
This  confession  of  judgment  is  for  a  debt  justly  due  to  the 
plaintiff,  arising  upon  the  following  facts :  For  money  lent 
by  said  plaintiff  to  me  on  the  first  day  of  April,  1856,  and 
interest  thereon  from  the  first  day  of  April,  1857." 

In  the  case  of  Kyder,  it  was  as  follows:  "I  do  hereby 
confess  judgment  hi  this  cause,  in  favor  of  Jacob  Eyder,  of 
Westchester  county,  the  plaintiff,  for  the  sum  of  three 
hundred  and  twenty-one  dollars,  and  authorize  judgment  to 
be  entered  therefor  against  me.  This  confession  of  judgment 
is  for  a  debt  justly  owing  from  me,  and  due  to  the  plaintiff, 
arising  from  the  following  facts:  For  money  borrowed  by 
me  of  him  in  June,  1855,  for  which  I  gave  him  my  note  and 
one  year's  interest  thereon." 

In  the  case  of  Carpenter  and  others,  the  statement  was  as 
follows :  "  I  do  hereby  confess  judgment  in  this  cause  in  favor 
of  the  plaintiffs,  for  one  hundred  and  ninety  dollars,  and 
authorize  judgment  to  be  entered  therefor  against  me.  This 
confession  of  judgment  is  for  a  debt  justly  due  and  owing 
from  me  to  the  plaintiff,  for  goods,  wares  and  merchandise 
groceries,  dry  goods,  salt,  calico,  muslin,  molasses,  sugar  and 
other  articles  sold  and  delivered  by  them  to  me,  at  various 
times  within  the  two  last  years,  as  per  schedule  annexed. 

'So  schedule  was  in  fact  annexed  to  the  confession.  The 
Middletown  Bank,  on  motion,  applied  to  the  Supreme  Court 
at  Special  Term  to  set  aside  the  judgments  on  the  ground  that 
the  statements  were  not  in  compliance  with  the  provisions  of 
tlie  Code,  and  that  court  granted  the  motion  and  vacated  the 
judgments.  The  orders  were  affirmed  at  the  General  Term, 
and  the  plaintiffs  in  these  three  actions  appeal  to  this  court. 
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Davies,  J.  We  have  had  occasion  frequently  to  examine 
the  statements  anthorizing  the  confession  of  judgments 
under  the  883d  section  of  the  Code.  The  principlesj  enun- 
ciated in  the  various  cases  which  have  been  under  considera- 
tion in  this  court  will,  in  their  application,  dispose  of  most,  if 
not  all  of  the  questions  which  can  arise  under  this  section. 
Two  or  three  late  cases  decided  here,  are  conclusive  upon  the 
question  raised  on  the  present  appeals.  The  statements  in 
the  judgments  in  favor  of  Clements  and  Ryder,  are  in  substance 
identical.  The  difference  is  of  no  moment.  In  the  former 
case  the  money  is  stated  to  have  been  lent  by  the  plaintiff  to 
the  defendant  on  a  day  certain.  In  the  latter,  the  money  is 
stated  to  have  been  borrowed  by  the  defendant  of  the  plain- 
tiff in  June  1855.  In  either  case  the  facts  are  stated  with 
sufficient  consciseness.  In  Zannmg  v.  Carpenter  (20  N.  Y., 
447)  the  statement  declared  that  the  note  mentioned  therein 
was  given  for  money  borrowed,  and  although  the  date  of  the 
note  was  given,  the  date  or  time  when  the  money  was  bor- 
rowed was  not  given  as  in  the  present  case.  In  that  case 
this  court  held  the  judgment  to  have  been  entered  upon  a 
sufficient  statement.  In  Freligh  v.  Brink  (22  N.  T.,  418), 
the  statement  declared  the  indebtedness  to  have  arisen  on  a 
promissory  note,  made  by  the  defendants  to  the  plaintiff, 
giving  its  date,  in  the  sum  of  $700  and  interest,  that  amount 
of  money  being  had  by  the  defendant  of  the  plaintiff,  and 
stating  the  amount  then  due  thereon.  This  court  held  that 
statement  sufficient.  It  was  there  said  that  the  note  is  set 
out  with  all  necessary  particularity  as  to  parties,  date  and 
amount;  and  it  is  added,  "that  amount  of  money  being  had 
by  the  defendant  of  the  plaintiff."  It  would  be  hyper- 
critical to  hold  this,  not  to  be  a  statement  that  the  note  was 
given  for  so  much  money  that  the  defendant  had  received  of 
the  plaintiff.  This  shows  it  to  have  been  money  borrowed 
by  the  parties  who  gave  the  note  and  confessed  the  judgment 
to  the  payee  of  the  note,  who  is  plaintiff  in  this  judgment ; 
for  the  advancing  of  money  by  one  party  to  another  to  be 
repaid  at  a  future  time,  is  a  good  definition  of  the  contract 
of  lending. 
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The  doctrine  of  these  two  cases  fully  sustains  the  correct- 
ness of  the  statement  in  the  cases  of  Clements  and  Ejder.  It 
is  uiged  that  the  statements  do  not  state  anything  as  to  the 
amoant  due ;  this  we  think  an  error ;  we  think  a  natural  and 
obvious  construction  of  the  language  used  in  Clements'  case  is, 
that  the  amount  due  to  him  from  the  defendant  on  the  day 
of  the  confession,  was  the  sum  of  $1,228.50,  and  that  that  sum 
was  made  up  of  a  certain  sum  of  \money  loaned  by  the  plain- 
tiff to  him  on  the  firet  day  of  April,  1856,  together  with  the 
interest  thereon  from  April  1, 1857,  to  September  17th,  1857, 
the  date  of  the  confession,  and  that  the  aggregate  of  princi- 
pal and  interest  due  on  that  day  was  $1,228,50 ;  an  arith- 
metical calculation  from  this  data,  will  speedily  and  accu- 
rately determine  the  precise  amount  of  principal  and  of  inter- 
est separately  entering  into  the  amount  of  the  indebtedness. 
The  same  remarks  will  apply  to  the  statement  in  the  case  of 
Kyder.  Both  statements  must  be  held  sufficient  within  the 
principles  settled  by  this  court. 

The  confession  in  the  case  of  Cai^enter  and  others,  enumer- 
ates with  particularity  the  articles  sold  and  delivered  by  the 
plaintiff  to  the  defendant,  and  the  total  amount  thereof,  to 
wit,  $190.00.  It  is  true  that  it  omits  to  state  the  date  of  the 
sale  of  each  particular  article  and  the  price  thereof,  but  it  sets 
forth  the  nature  and  kind  of  goods  purchased  by  the  defend- 
ant of  the  plaintiff,  and  the  time  within  which  they  were 
bought,  namely,  within  two  years  preceding  September  17, 
1857.  Reference  was  made  to  a  schedule  which  it  was  inten- 
ded to  have  annexed  to  the  statement,  but  which  would  seem, 
for  some  reason  not  stated,  to  have  been  omitted.  If  the 
statement  is  sufficiently  concise  within  the  language  and 
meaning  of  the  Code,  its  omission  would  not  invalidate  the 
judgment.  In  Ifew^um  v.  Kewin  (24  N.  T,,  325),  we 
held  a  statement  sufficient  which  was  in  this  form :  "  this  con- 
fession of  judgment  is  for  a  debt  justly  due  to  the  plaintiff, 
arising  upon  the  following  facts :  the  said  plaintiff,  at  vari- 
ous times  in  the  years  1854  and  1855,  sold  and  delivered  to 
me  large  quantities  of  meat,  and  upon  such  sale  there  is  now 
j  ustly  due  to  the  plaintiff  as  aforesaid  a  balance  of  the  said  sum 
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of  $2,114)60,  with  interest  thereon  from  the  18th  day  of  Jan- 
nary  1855.'^  We  said  in, reference  to  that  Btatement,  that  it 
impated  to  a 'common  intent,  a  dealing  in  butcher's  meat 
between  the  parties,  in  which  Kewin  was  the  purchaser  from 
Kewsbaum,  and  a  delivery  of  the  different  parcels  at  divers 
times,  so  as  to  constitute  an  account  between  them.  This 
indicates  the  facts  out  of  which  the  indebtedness  arose,  as 
plainly  as  it  could  be  done,  without  copying  the  items  of  the 
account.  That  such  a  prolix  statement  as  a  bill  of  parcels 
was  not  contemplated  is  evident  from  the  admonition  in  the 
section  (383)  that  the  facts  must  be  stated  concisely.  This  case 
also  disposes  of  the  objection  now  urged,  that  the  omission  of 
the  schedule  referred  to  in  the  statement,  made  the  judgment 
invalid.  Lochmood  v.  Finn^  was  heard  in  this  court  at  the 
October  Term  1863,  and  decided  in  December  of  that  year. 
In  that  case  the  confession,  after  setting  forth  the  amount 
for  which  judgment  was  authorized,  stated  that  ^^  the  above 
indebtedness  arose  on  an  account  for  goods,  wares,  and 
merchandise,  and  property  sold  and  delivered  to  me  by  said 
plaintii&,  and  for  which  I  have  not  paid."  The  Superior 
Court  set  aside  the  judgment,  but  on  appeal  to  this  court  the 
order  was  reversed  and  the  statement  held  sufficient.  It  will 
be  seen  that  the  facts  out  of  which  the  indebtedness  arose  in 
the  Carpenter  judgment,  are  more  fully  stated  than  in  the 
judgment  against  Finn.  In  the  latter  statement,  there  was 
an  omission  of  any  time  at  which,  or  within  which  the  sale 
and  delivery  of  the  goods  specified  was  made.  The  state- 
ment in  the  Carpenter  judgment  must  be  regarded  as  more 
folly  setting  forth  the  facts  out  of  which  the  indebtedness 
arose,  than  was  done  in  the  two  cases  Oibove  referred  to  in 
this  court.  We  must  regard  them  with  all  that  fullness  and 
particularity  contemplated  by  the  Code,  and  that  the 
three  judgments  above  referred  to  against  Gerow  were  valid 
and  legal,  and  should  not  have  been  vacated.  The  orders 
appealed  from,  vacating  the  same  must  be  reversed  with 
costs. 

Johnson,  J.    The  confession  in  each  of  these  cases  is  for 
money  due,  and  the  statement  in  each  shows  the  amount 
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for  which  the  judgment  is  to  be  entered,  and  that  the  snm 
confessed  is  jnstlj  dne  to  the  plaintiff.  It  also  states  con- 
cisely the  facts  ont  of  which  the  indebtedness  arose.  The 
principal  objection  is  that  in  neither  statement  is  it  set  ont, 
in  express  and  specific  terms,  that  the  indebtedness  was  for 
the  precise  sum  for  which  judgment  is  confessed.  But  it  is 
unnecessary  that  this  should  be  set  out  in  exact  and  precise 
terms  if  the  fact  is  made  to  appear  by  the  statement.  {L(m- 
ning  v.  Carpenter^  20  N.  T.,  447-458.)  The  fact  certainly 
does  appear  from  each  of  these  statements.  In  each  case 
the  confession  is  for  a  certain  amount  stated,  and  for  which 
judgment  is  authorized  to  be  entered.  The  statement  then 
proceeds :  "  This  confession  of  judgment  is  for  a  debt  justly 
due "  from  the  defendant  to  the  plaintiff.  Here,  then,  is  a 
definite  and  certain  amount  confessed,  and-  the  further  un- 
qualified statement  that  the  confession  is  for  a  debt  justly 
due.  It  says  plainly,  I  confess  judgment  for  this  amount 
which  is  justly  due.  This  is  the  plain  meaning  of  the  state- 
ment, taken  together,  and  no  other  meaning  can  be  given  to 
it  without  straining  to  defeat  it.  There  is  no  good  reason 
for  attempting  to  interpret  these  statements  in  a  captious  and 
unfriendly  spirit.  AU  that  is  necessary  is  to  see  that  the 
requirements  of  the  C!ode  are  fairly  and  substantially  com- 
plied with.  There  is  certainly  no  obscurity  about  either  of 
these  statements,  and,  to  my  mind,  no  evidence  of  any 
attempt  to  omit  or  evade  any  requirement  of  the  statute. 
They  show  with  quite  as  much  precision  and  certainty  that 
the  sums  for  which  judgments  are  severally  confessed  are 
justly  due,  as  does  the  statement  in  Lcmnmg  v.  Carpenter y 
sujyray  or  that  in  Gamble  v.  Finriy  decided  in  this  court  at 
the  last  December  Term. 

The  order  of  the  Special  Term  of  the  Supreme  Court, 
seHing  aside  these  judgments,  and  the  order  of  the  General 
Term,  aflirming  the  same,  should  therefore  both  be  reversed. 

HoGEBooM,  J.,  was  for  affirmance.  AU  the  other  judges 
being  for  reversal. 

Judgment  reversed. 
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The  BsrnsH  Cohheboial  Life  Inbtjbanob  CoMPAmr,  Plain* 
tiffi  in  a  writ  of  oertiorariy  Appellants,  etc.,  v.  The  Com- 

XESSIONEBS  OF  TaXES  AND  ASSESSMENTS  FOB  THE  OTIT  AND 

OOTJNTT  OF  New  Yobk,  Bespondents. 

The  language  of  the  act  of  February  27, 1856,  subjecting  to  taxation  "all  (non- 
resident) persona  and  aasociationa  doing  business  in  the  State  of  New  York," 
is  oomprehensiye  enough,  either  under  the  teim  "persons"  or  "assodationSi" 
to  embrace  foreign  insurance  companies 

A  foreign  life  insurance  company  doing  business  in  this  State  is  properly  taxable 
in  the  city  where  the  principal  place  of  business,  or  office,  of  the  agency  is 
situated. 

Where  a  foreign  insurance  company,  in  pursuance  of  the  protisions  of  the  act 
of  1853,  deposited  with  the  comptroller  of  the  State  $100,000,  for  the  benefit 
of  such  of  its  policy  holders  as  should  be  citizens  of  this  State,  of  which 
$60,000  was  in  public  stocks  of  the  United  States,  and  $50,000  in  bonds  of 
the  dty  of  Buffalo;  MeH  that  the  $50,000  of  government  stocks  was  exempt 
from  State  taxation ;  but  that  the  bends  of  the  ciiy  of  Buffalo  deposited  with 
the  comptroller  were  subjected  to  taxation. 

Appeal  from  a  judgment  of  the  General  Term  of  the 
Supreme  Court,  affirming  the  judgment  of  a  Special  Term,  on 
cerfiorari.  The  plaintiffi  are  a  corporation,  incorporated  by 
act  of  Parliament  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  passed  in  1821,  and  are  authorized  by  their  char- 
ter to  make  insurance  on  lives.  They  have  never  been  incor- 
porated in  this  State.  They  have  sixty-eight  agencies  in  the 
United  States,  and  twenty-eight  agencies  in  different  coun- 
ties in  this  state,  for  the  purpose  of  receiving  applications 
for  insurance.  The  agents  receive  applications  for  insurance, 
and  upon  approval  of  the  risks  by  the  directors  in  England, 
the  policies  are  made  out  and  transmitted  to  the  agents  here, 
who  transmit  to  the  company  the  premiums  received  by  them. 
The  losses  are  paid  through  the  agents.  By  an  act  passed 
the  24:th  day  of  June,  1853  (chap.  463),  it  was  provided, 
in  the  15th  section  thereof,  that  it  should  not  be  lawful  for 
any  person  to  act  as  agent  in  transacting  the  business  of  any 
life  or  health  insurance  company,  partnership  or  association, 
incorporated  by  or  under  the  laws  of  any  foreign  government, 
until  such  companies  should  have  deposited  with  the  comp- 
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troUer,  or  Buperintendent  of  the  insurance  department,  for 
the  benefit  of  such  policy  holders  thereof  as  should  be  citi- 
zens or  residents  of  the  United  States,  securities  to  consist  of 
public  stocks  to  the  amount  of  $100,000.  The  plaintiffs . 
deposited  i/v'ith  the  comptroller  of  this  State,  pursuant  to 
the  provisions  of  this  act,  the  sum  of  $100,000,  consisting 
of  $60,000  of  the  bonds  of  the  city  of  Buffalo,  and  $50,000  of 
the  public  stocks  of  the  United  States  of  America,  for  the 
benefit  of  policy  holders,  citizens  or  residents  of  the  United 
States.  On  the  27th  of  February,  1855,  an  act  was  passed 
providing  for  the  assessment  and  taxation  of  all  persons  and 
associations  not  resident  of  this  State,  doing  business  in  this 
State.  This  act  provided,  in  substance,  that  all  persons  and 
associations  doing  business  in  the  State  of  17 ew  York,  and  not 
residents  of  this  State,  should  be  assessed  and  taxed  on  all 
sums  in  any  manner  invested  in  said  business,  in.  the  same 
manner  as  if  they  were  residents  of  this  State.  (Laws  of 
1855,  chap.  37.)  The  deputy  tax  commissioners  for  the  year 
1857-8,  under  the  direction  of  the  commissioners  of  taxes 
and  assessments,  within  the  time  required  by  law,  assessed 
the  personal  property  of  the  plaintiffs  at  $100,000.  (Laws  of 
1857,  pp.  498,  499,  vol.  2,  §  10.)  That  assessment  was  made 
in  respect  to  the  $100,000,  of  stocks  and  bonds  deposited 
with  the  comptroller  as  above  set  forth,  and  is  claimed  to 
be  authorized  by  the  act  of  1855.  The  principal  oflice  or 
agency  of  the  plaintiffs  is  in  the  first  ward  of  the  city  of 
New  York.  The  plaintiffs  sued  out  a  writ  of  certioraH  to 
review  the  action  of  the  commissioners.  Judgment  was  ren- 
dered thereupon,  at  special  term,  reversing  the  proceedings 
of  the  commissioners  as  to  the  $50,000  of  United  States 
stock,  and  aflirming  the  assessment  in  respect  to  the  $50,000 
of  Buffalo  city  bonds.  From  this  judgment  both  parties 
appealed  to  the  General  Term,  which  aflSrmed  the  judgment 
given  at  Special  Term,  and  both  parties  now  appeal  to  this 
court. 

Chas.  A.  RapallOy  for  the  insurance  company. 

A.  R.  Lawrence^  Jr.^  for  the  commissioners  of  taxes. 


1864.]    Bbiush  Com.  Life  Ins.  Co.  r.  CoHMiBsioKBBS.       805 

Opinion  of  the  Court,  per  HoasBOOX,  J. 

HoGEBooic,  J.  I  think  the  language  of  the  act  of  1855^ 
in  subjecting  to  taxation  ^^all  (non-resident)  persons  and 
associations  doing  bufiiiiess  in.  the  State  of  New  York/'  is 
comprehensive  enough,  eith»  under  the  term  ^^  persons"  or 
'^associations/'  to  embrace  foreign  corporations  like  the 
applicants  ia  this  case,  under  thq  stati^tory.  and  judicial 
definitions  annexed  to,  those  termsj  and  that  there  is  no 
sound  principle  of  equity  or  public  policy  which  should 
exempt  them,  more  than  others,  from  the  burdens  of  govern^ 
ment.  Whatever  may  have  been  the  leading  or  proximate 
motive  for  the  passage  of  this  act,  the  generality  and  com- 
prehensiveness oi  its  teams,  in  my  opinion,  forbid  the 
exclusion  of  companies  like  the  present  from  its  operation* 
I  think,  also,  in  analogy  to  the  general  statutory  rule  as  to 
the  place  for  taxing  corporations  (1  R.  S.,  390, 1st  ed. ;  909, 
6th  ed.),  it  was  properly  taxable  in  the  city  of  New  York, 
where  the  principal  place  of  business  or  office  of  the  agency 
is  situated* 

The  only  real  embarrassment  ariscts  upon  the  other  ground 
of  exemption  claimed  by  the  applicant,  to  wit,  that  llie 
moneys  deposited  with  the  comptroller  or  insiu*aace.ffuperin- 
tendent  for  the  benefit  of  such  of  the  policy  holders  as  should 
be  citizens  of  the. State,  are  not  sums  invested  in  any  manner 
in  the  business  of  said  corporation* 

The  argument  of  the  applicant  is  that  this  deposit  is  not  a 
sum  invested  in  its  business,  but  withdrawn  therefi'om-^ 
separated  from  the  other  assets  of  the  company,;  constituting 
a  special  trust  fund  in  the  hands  of  the  c(»Bptroller,  not  suV 
jeet  to  the  control  of  the  company  nor  liable  to  the  claims 
of  its  general  creditors,  but  declared  by  law  to  be  merely  a 
security  to  its  policy  holders,  residents  in  qit  citizens  of  the 
tJnited  States ;  and  if  invested  in  the  business  of  the  com- 
pany, is  not  invested  in  its  business  done  ii^  this  State, 
inasmuch  as  it  is  a  security  for  all  its  poUcy  holders  in  the 
United  States. 

The  argument  of  thetax  conunission^^  is  that  the  relators 
are  doing  business  in  this  State,  inasmuch  as  thej^  have 
twenty-eight  agencies  for  the  purpose  of  reqeiving  applica- 
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tions  for  insurance,  transmitting  applications  to  the  principal, 
delivering  policies,  collecting  preininms,  and  paying  losses ; 
that  domestic  insurance  corporations  of  a  like  character  thus 
doing  business  are,  hj  the  Laws  of  1858  (pp.  888,  889, 1029, 
1030),  required  to  have  a  capital  not  less  than  $100,000, 
which  is  to  be  invested  in  stacks^  deposited  with  the  comp- 
troller as  security  for  jpolAcy  hoiderBy  and  are  by  the  general 
laws  of  the  State  taxed  therefor  as  coital  (1  B.  8.,  944, 
5th  ed.) ;  that  it  is  apparent  from  the  phraseology  of  the  15th 
and  other  sections  of  the  same  act  (Laws  of  1853,  p. -893), 
that  the  legislature  intended  to  impress  the  same  character 
upon  the  deposits  of  foreign  life  insurance  companies,  inas- 
much as  they  prohibited  any  agent  of  a  foreign  company  to 
act  in  any  manner  in  this  State  in  procuring  application;  for 
insurance,  or  in  any  maimer  to  aid  in  transacting  its  busi- 
ness until  $100,000  were  deposited  with  the  comptroller  f<  r 
the  benefit  of  citizen  or  resident  policy  holders,  in  securities 
"  of  the  kind  required  by  section  sixth  for  similar  companies 
of  this  State;"  that  the  deposit  is,  therefore,  made  for  a 
kindred,  and  indeed,  identical  purpose  with  that  required  of 
domestic  incorporations ;  and  must  be  regarded  as  capital  for 
the  same  purposes  and  with  like  effect  as  in  the  case  of 
domestic  companies,   and  embraced  within  the  definition 
of  the  capital  of  a  corporation  declared  by  this  court  in  the 
case  of  Tk^  Mut/ual  Insura/nce  Company  v.  Supervisors  of 
Erie  (4  Gomst.,  448)  to  wit,  the  fund  upon  which  it  trans- 
acts its  business,  which  would  be  liable  to  its  creditors,  and 
in  case  of  insolvency  pass  to  a  receiver ;  and  that  whether 
this  fund  is  to  be  regarded  as  capital  or  not,  it  comes  within 
the  comprehensive  language  of  the  act  of  "sums  invested  in 
amy  manner  in  its  business;"  that  it  is  invested  in  its  busi- 
ness, because  it  is  the  fund  or  foundation  upon  which  it  does 
its  business,  a  prerequisite  to  the  transaction  of  its  other  busi- 
ness, a  fund  to  which  the  creditors  or  policy  holders  resort 
for  payment,  which  cannot  be  withdrawn  from  its  business, 
which  measures,  in  a  more  convenient  way  than  any  other 
which  the  legislature  could  prescribe,  the  extent  of  its  busi- 
ness ;  and  which  furnishes  the  only  medium  through  which 
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foreign  oi^nizations  of  this  nature  can  be  reached  for  the 
purposes  of  taxation,  or  placed  upon  a  similar  level  of 
liability  with  domestic  corporations. 

These  considerations  are  preponderating,  in  mj  mind,  to 
lead  me  to  the  conclusion  that  the  relators  are  brought  within 
the  scope  and  operation  of  this  act  of  1855,  for  the  purpose 
of  taxation.  I  cannot  express  them  in  greater  force,  and  I 
do  not  deem  it  necessary  to  expand  the  argun>ents  enforcing 
their  applicability  to  the  case  under  review. 

There  in  nothing  in  the  decision  of  this  court  in  the  case 
of  The  People  v.  ITie  New  Engla/nd  Insurance  Ccmpawy 
(26  N.  Y.,  303),  which  conflicts  with  the  conclusion  just 
announced.  The  act  of  1853  before  mentioned  repealed  the 
act  of  1851  (chap.  95),  which  required  a  deposit  of  stocks, 
from  insurance  companies  of  other  States  doing  business  in 
this  State,  but  compelled  such  deposit  from  insurance  com- 
panies of  foreign  countriee.  The  stocks  of  the  New  England 
company  remaining  with  the  comptroller  were  therefore 
regarded  in  the  light  of  a  voluntary  deposit  in  no  way  con> 
nected  with  its  business  nor  accessible  to  the  claims  of  its 
creditors.  There  is  notliing,  therefore,  in  the  point  in 
judgment  in  that  case  which  interferes  with  the  applica- 
tion of  the  equitable  principle  proposed  to  be  enforced  in  the 
present  case. 

The  decisions  of  the  Special  and  Oeneral  Terms  of  the 
Supreme  Court  were  therefore  in  all  respects  correct,  inas- 
much as  the  exemption  of  United  States  stocks  from  taxa- 
tion is  made  imperative  upon  us  by  the  judgment  of  the 
Supreme  Court  of  the  United  States,  and  as  both  parties 
have  appealed  therefrom,  the  judgment  of  the  court  below 
should  be  affirmed  without  costs  to  either  party,  as  against 
the  other. 

Ingraham,  J.  The  decision  of  the  court  below  as  to  the 
United  States  stock  must  be  considered  as  correct'  under  the 
recent  decisions  of  the  Supreme  Court  of  the  United  States 
on  the  same  question.  The  stock  of  the  United  States  is 
exempt  from  State  taxation,  and  here  the  assessment  ]» 
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directly  made  upon  Buch  securities.  The  respondents'  counsel 
concedes  this,  and  does  not  argue  this  branch  of  the  case. 

It  is  objected,  on  the  part  of  the  appellants,  that  the  place 
of  assessment  should  be  where  the  comptroller  resides,  upon 
the  ground  that  he  holds  the  funds  as  trustee,  and  he,  not 
the  company,  should  be  assessed. 

The  property  is  the  property  of  the  company  held  by 
them,  not  deposited  with  the  comptroller  as  security.  It 
would  not  be  taxable  if  the  company  did  not  carry  (m  busi- 
ness in  this  State. 

By  the  provisions  of  the  R.  S.,  vol.  1,  5th  ed.,  p.  908,  §  1, 
all  lands  and  all  personal  estate  within  this  State,  whethier 
owned  by  individuals  or  by  corporations,  are  made  liable  to 
taxation,  and  by  section  4,  debts  due  on  bonds  are  included 
under  the  term  personal  estate. 

By  1  R.  S.,  5th  ed.,  p.  908,  §  5,  every  person  is  to  be 
assessed  in  the  town  or  ward  where  he  resides  for  the  per- 
sonal estate  owned  by  him,  and  by  section  6,  the  personal 
estate  of  every  incorporated  company  liable  to  taxation  on 
its  capital  shall  be  assessed  in  the  town  or  ward  where  the 
principal  office  or  place  of  transacting  the  financial  business 
is  located,  or  where  the  operations  of  the  company  shall  be 
carried  on.  The  return  states  that  the  place  of  business  of 
the  corporation  is  in  the  city  of  New  York,  which  is  admit* 
ted  by  the  demurrer. 

The  act  of  1855,  section  1,  provides  that  all  persons  and 
associations  doing  business  in  this  State,  and  not  residents  of 
the  State,  shall  be  assessed  and  taxed  on  all  sums  invested  in 
any  manner  in  said  business,  the  same  as  if  they  were  resi- 
dents of  the  State.  Taking  these  provisions  together,  I  think 
there  can  be  no  difficulty  in  holding  that  the  place  of  assess- 
ment is  the  place  where  the  operations  of  the  corporation 
are  carried  on.  Generally,  under  "  persons,"  as  used  in  laws 
providing  for  taxation,  corporations  have  been  included, 
unless  some  special  provision  of  law  provided  in  the  same 
case  for  the  taxation  of  corporations  under  another  form  of 
assessment.  {T/ie  People  v.  Utica  Ins.  Cb.,  16  Johns.,  268.) 
And  so  corporations  have  been  considered  as  inhabitants,  for 
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the  purpose  of  taxation.  {Ontario  Bank  v.  Bv/rwell^  10 
Wend.,  180.) 

These  cases  show  that  corporations  are  to  be  included 
under  the  general  term  persons  in  regard  to  their  liability  to 
taxation  in  the  place  where  they  cany  on  their  business ;  and 
that  there  is  no  ground  for  the  objection  that  the  corporation 
was  assessed  in  the  city  of  New  York. 

The  other  question  is,  whether  the  plaintiffi  are  liable  to 
be  taxed  upon  the  bonds  of  the  city  of  Buffalo  deposited 
with  the  comptroller.  There  can  be  no  doubt  but  that  those 
bonds  are  included  under  the  term  personal  estate,  as  used 
in  the  statute ;  and  the  only  question  which  can  arise  is 
whether  they  are  property  invested  in  any  manner  in  the 
business  which  they  carry  on.  XTpon  this  point  there  can  be 
but  little  doubt.  The  statute  prohibits  foreign  corporations 
from  carrying  on  business  of  life  insurance  until  such  com- 
pany have  deposited  with  the  comptroller  securities  to  the 
amount  of  $100,000  for  the  benefit  of  the  policy  holders  of 
the  company.  (Laws  of  1853,  ch.  463,  §  15.) 

This  deposit  with  the  comptroller  is  necessarily  made  in 
connection  with  the  business  of  the  company.  Without  it 
they  can  do  no  business ;  and  it  is  so  deposited  as  to  be 
security  to  those  who  may  hold  policies  of  the  company.  It 
is  therefore  used  in  the  business  of  the  company  and  in  fact 
forms  its  capital  in  this  State,  which  is  liable  to  its  creditors 
and  comes  within  the  definition  of  capital  as  defined  in  The 
Mutual  Insurance  Co.  v.  Stepervisors  of  JErie  (4  Comst.,  448). 

These  securities  so  deposited  with  the  comptroller  form  the 
same  kind  of  capital  as  that  of  a  domestic  corporation  incor- 
porated for  a  similar  purpose,  in  which  the  capital  is  the 
security  for  those  who  deal  with  it.  Neither  is  actually 
invested  in  business  and  used  for  that  purpose,  but  both  form 
the  basis  on  which  the  business  is  transacted  and  the  security 
from  which  payment  of  claims  is  to  be  enfijrced. 

So  far  as  the  assessment  was  made  on  the  bonds  of  the 
dty  of  Buffalo  the  same  was  properly  made,  and  the  order 
appealed  from  should  be  afiirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 
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Gbobge  Ohambbbs,  Executor  of  Andries  Schoonmaker,  v. 

Chablbs  H.  Cleabwateb  et  al. 

Where  an  action  is  brought  hj  two  persons,  who  are  partners,  to  collect  a 
partnership  debt)  and  both  are  active  in  obtaining  the  judgment,  although 
one  of  them,  alone,  gives  the  directions  to  the  officer  for  seizing  the  property 
of  the  defendant,  upon  the  execution,  he  should  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  to  have  been  acting  in  conjunction  with  his 
oo-plaintiff  in  a  common  enterprise  of  collecting  their  joint  debt  by  a  seizure 
of  the  debtor's  property. 

The  direction  to  levy  an  execution  upon  a  particular  piece  of  property  is  an 
incident  to  the  obtaining  payment  of  the  debt  by  legal  process ;  and  when 
one  of  two  partners  is  found  acting  in  that  business,  the  presumption  is,  that 
he  had  the  countenance  and  assent  of  the  other  partner. 

A  judgment,  attempted  to  be  rendered  by  a  judge,  who  is  disqualified  by  reas<»i 
of  consanguinity  with  one  of  the  parties,  is  void  in  the  most  extreme  sense 
known  to  the  law,  and  therefore  is  utterly  incapable  of  being  made  good  by 
any  omission,  waiver,  or  express  consent 

AppeaIi  from  a  judgment  of  the  Supreme  Court.  The 
action  was  in  the  nature  of  trover  for  two  horses,  a  wagon, 
harness,  etc.  One  Andrew  Koosa  was  the  former  owner  of 
the  property,  and  he  mortgaged  it  to  Schoonmaker,  the 
original  plaintiff,  in  December,  1851,  to  secure  a  debt  of 
$175,  payable  September  1st,  1852.  By  the  terms  of  the 
instrument,  the  mortgagee  had  a  right  to  take  possession 
of  the  property,  and  sell  the  same,  if  at  any  time  he  should 
deem  himself  insecure. 

The  defendants,  on  the  23d  June,  1852,  recovered  a  judg- 
ment against  Roosa  for  $82.22,  before  James  H.  Elmendorf, 
a  justice  of  the  peace  of  Marbletown.  The  suit  was  com- 
menced by  the  personal  service  of  a  sunmions,  was  tried  by 
the  justice  without  a  jury  after  an  adjournment,  the  parties 
appearing  and  consenting  to  such  adjournment.  The  property 
was  seized  and  sold  by  virtue  of  an  execution  issued  on  this 
judgment,  at  the  instance  of  one  of  the  defendants  in  this 
Buit^  they  being  plaintiffs  in  the  action  before  the  justice. 
Tliey  were  partners  as  retail  merchants,  and  the  indebtedness 
of  Roosa,  for  which  the  judgment  was  recovered,  was  for 
goods  purchased  by  him  from  their  store.  The  clerk  of  the 
firm  was  a  witness  on  the  trial  of  the  suit  against  Eoosa. 
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It  was  proved  on  the  trial  of  the  present  case  that  Silas 
Wood,  one  of  the  defendants,  and  a  plaintiff  in  the  action 
against  Eoosa,  was  a  first  cousin  of  Ehnendorf,  the  justice. 
Ehnendorf,  who  was  a  witness,  also  swore  that  he  had  been 
told  that  Clearwater,  the  other  defendant,  and  the  other 
plaintiff  in  the  justice's  court,  was  his  second  cousin,  their 
fathers  being,  as  he  had  been  told,  first  cousins. 

The  mortgaged  property  remained  in  the  possession  of 
Koosa,  the  mortgagor,  till  it  was  seized  on  the  execution. 

The  defendant's  counsel  moved  for  the  discharge  of  Wood, 
who  was  not  shown  to  have  personally  directed  the  seizure, 
the  direction  for  that  purpose  having  been  given  by  the 
defendant  Clearwater ;  but  the  motion  was  overruled.  The 
defendants  then  moved  for  a  nonsuit,  which  was  in  like 
mauner  overruled. 

The  defendants  then  gave  some  evidence,  tending  in  some 
slight  degree  to  impeach  the  bona  Jides  of  part  of  the  mort- 
gage debt,  and  offered  evidence  of  the  tender  of  the  residue 
of  that  debt  by  the  present  defendants,  but  the  evidence  was 
excluded. 

The  judge  then  directed  a  verdict  for  the  plaintiff,  which 
was  accordingly  given.  The  defendants'  counsel  excepted 
to  the  several  rulings  against  them. 

After  an  aflSrmance  of  the  judgment  at  a  General  Terpii 
(see  41  Barb.,  200),  the  defendants  brought  this  appeal. 

J.  Sardenburgh,  for  the  plaintiff. 

T.  B.  WesHfTOoh^  for  the  defendants. 

Denio,  Ch.  J.  I  am  of  opinion  that  the  evidence  was  suf- 
ficient to  make  out  2i,  prima  facie  case  against  both  the  defend- 
ants, so  far  as  related  to  the  question  of  the  seizure  of  the 
property.  The  defendants  were  both  active  in  obtaining  the 
judgment  against  Roosa,  and  although  Clearwater  alone  gave 
the  directions  for  seizing  the  horses  and  wagon,  he  should  be 
presumed,  in  the  absence  of  evidence  to  the  contrary,  to  have 
been  acting  in  conjunction  with  the  other  defendant  in  a  com- 
mon enterprise  of  collecting  their  joint  debt  by  a  seizure  of 
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the  property  in  qaestion.  .  Although  the  oomimBsion  of  a 
treBpaas  wag  not  within  the  scope  of  the  partnership  enter- 
prise, the  collection  of  the  joint  debt  was  a  part  of  that 
business.  The  direction  to  levy  the  execution  upon  a  par- 
ticular subject  was  an  incident  to  the  obtaining  payment  of 
the  debt  by  legal  process,  and  when  one  of  the  partners  was 
found  acting  in  that  undertaking,  the  presumption  is  that  he 
had  the  countenance  and  assent  of  the  other  partner. 

The  plaintiff's  mortgage  being  the  earlier  title,  would  have 
enabled  the  plaintiff  to  recover,  unless  it  was  shown  to  be 
fraudulent.  There  was  no  evidence  of  fraud  except  the  . 
releasing  of  possession  by  the  mortgagor,  but  the  evidence 
offered  and  excluded  would  have  had  a  tendency  in  that 
direction,  and  should  have  been  received  if  the  defendants 
were  in  a  position  to  justify,  as  judgment  creditors  of  Itoosa. 
This  brings  up  the  question  principally  argued,  whether  the 
justice's  judgment  was  void  on  account  of  the  relationship 
between  the  justice  and  plaintiffs  in  the  action  in  which  it 
was  recovered.  If  it  was  erroneous  merely,  and  not  wholly 
void,  it  would  clothe  the  defendants  with  the  character  of 
judgment  creditors  of  Boosa,  and  enable  them  to  contest  the 
bona  Jldes  of  the  plaintiff's  mortgage ;  but  if  it  was  void,  the 
defendants  would  be  only  creditors  at  large,  and  the  mort- 
gage lien  valid  between  the  parties,  the  defendants  would  be 
trespassers  in  seizing  the  property. 

The  statute  declares  that ''  no  judge  of  any  court  can  sit  as 
such  in  any  case  in  which  he  is  a  party,  or  in  which  he  is 
interested,  or  in  which  he  would  be  excluded  from  being  a 
juror  by  reason  of  consanguinity  or  aJKnity  to  either  of  the 
parties."  (2  K.  S.,  275,  §  2.) 

It  is  not  denied  but  that  a  juror  who  was  first  cousin  to 
one  of  the  parties,  would  be  excluded  by  reason  of  consan- 
guinity, nor  but  that  Justice  Elm^endorf  erred  in  sitting  as 
a  judge  in  the  action  between  the  defendants  and  Koosa. 

Arguments  have  been  drawn  from  the  strong  language 
employed  by  the  legislature,  which  in  terms  positively  for- 
bids a  judge,  in  the  position  which  Elmendorf  occupied,  from 
sitting  us  such;  from  which  it  is  reasonably  argued  that 
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where  he  attempts  to  do  so  he  is  not  to  be  regarded  as  po^ 
sessing  a  judicial  character,  but  being  only  a  private  indi- 
vidual, and  that  the  proceedings  are  to  be  considered  coram 
nan  jttdioe.'  On  the  other  side  are  the  adduced  cases  of 
judicial  acts  contrary  to  positive  law,  which  are  yet  held  to 
be  valid  when  produced  for  a  collateral  purpose,  and  impeach- 
able only  by  a  direct  proceeding,  in  which  they  are  subjected 
to  a  review. 

It  may  be  conceded  that,  if  there  were  no  more  direct 
authority,  the  present  question  might  involve  some  doubt. 
•I  am  of  opinion  that  it  has  been  settled  by  authority  which 
we  are  bound  to  follow. 

In  OoMey  v.  A&jnnwaU  (3  Comst.,  647),  one  of  the  then 
judges  of  this  court  was  bound  to  have  taken  part  in  the 
decision  of  that  case  though  he  was  distantly  related  to  one 
of  the  defendants.  The  case  was  decided  by  the  concurring 
vote  of  five  judges,  of  whom  he  was  one.^  The  party  to 
whom  he  was  thus  related  was  shown  to  have  no  real  interest, 
being  fully  indemnified  by  the  actual  parties  in  interest  to 
the  litigation.  He  sat  in  the  case  at  the  request  of  the  other 
party,  who  afterward  questioned  the  judgment  on  the  ground 
that  he  had  done  so.  On  a  motion  to  vacate  the  judgment 
and  the  remitHtitir  on  that  ground,  the  court  held  that  the 
judgment  was  not- simply  erroneous,  but  utterly  void.  It 
was  not  denied' but  that  the  consent  would  have  cured  the 
error,  if  there  had  been  jurisdiction ;  in  other  words,  if  it  were 
only  error ;  but  it  was  considered  that  it  was  void  in  the 
most  absolute  sense  which  can  be  expressed  by  that  term. 
In  the  leading  opinion,  prepared  by  Judge  Hublbut,  it  was 
said :  ^  The  exclusion  wrought  by  it  [the  statute]  is  as  com- 
plete as  in  the  nature  of  the  case  is  possible.  The  judge  is 
removed  from  the  cause  and  from  the  bench ;  or  if  he  will 
occupy  the  latter  it  must  be  only  as  an  idle  spectator  and 
not  as  a  judge.  He  cannot  sit  as  such.  -  The  spirit  and  the 
language  of  the  law  are  against  it." 

It  is  ai^ed  that  the  occasion  upon  which  this  decision 
was  made  was  not  one  in  which  the  judgment  was  sought  to 
be  availed  of  collaterally,  as  in  the  present  case,  but  that  it 
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partook  rather  of  the  nature  of  a  review ;  and  that  is  true. 
But  the  situation  of  the  question  was  the  same.  If  any 
judgment  in  which  the  disqualified  judge  took  part  could 
possibly  be  valid  for  any  purpose  that  judgment  could  have 
been  sustained.  The  consent  which  induced  and  procured 
the  judge  to  sit  would  have  made  the  judgment  perfectly 
valid  if,  under  any  possible  circumstances,  it  could  be  made 
valid.  Mr.  Bboom,  in  commenting  on  the  maxim,  "  CerUexus 
toUit  erronem^^  says,  '^  The  maxim  is  essential  to  distinguish 
a  proceeding  which  is  merely  irregular  from  one  which  is 
completely  defective  and  void.  In  the  latter  case  the  pro* 
ceeding  is  a  nullity  and  cannot  be  waived  by  any  laches  or 
subsequent  proceeding  of  the  opposite  party."  The  reason, 
upon  which  judgments  palpably  illegal  and  erroneous  will 
yet  furnish  a  justification  to  parties  executing  process  under 
them  and  will  be  held  valid  in  all  collateral  proceedings,  is 
that  the  party  affected  by  them  has  waived  his  rights.  The 
waiver,  in  most  cases  of  this  kind,  is  tacit,  and  consists  in  an 
omission  to  appeal  or  bring  a  writ  of  error.  The  defendant  is, 
therefore,  held  to  have  consented  that  the  judgment  may 
stand.  But  if,  when  he  expressly  consents,  by  his  counsel, 
in  the  most  formal  and  authentic  manner,  and  yet  it  is  not 
held  valid,  the  matter  must  be  one  in  which  no  consent  wiU 
avail.  It  must,  in  short,  be  void ;  and  this  court  must  be 
held  to  have  determined,  in  the  case  referred  to,  that  a  judg- 
ment attempted  to  be  rendered  by  a  judge,  who  is  disqualified 
by  reason  of  consanguinity  with  one  of  the  parties,  is  void  in 
the  most  extreme  sense  known  to  the  law,  and,  therefore, 
entirely  incapable  of  being  made  ogod  by  any  omission, 
waiver,  or  express,  consent.  I  think  this  is  so,  upon  principle 
as  well  as  authority.  If  one,  who  has  no  just  pretense  of 
possessing  the  character  of  a  judge,  should  summon  a  party 
before  him  at  the  instance  of  another,  and  assume  to  render 
a  judgment  between  the  parties,  no  one  would  insist  that  it 
would  be  valid  for  any  purpose.  It  would,  of  course,  be 
utterly  void,  and  would  furnish  no  justification  to  any  one. 
If  it  be  true,  as  I  think  it  is,  and  as  the  judge  who  sat  on 
the  motion  in  OoMey  v.  Aspin/waU  decided  that  one  prohib- 
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ited  hj  the  statute  firom  sitting  as  a  judge,  is  to  be  regarded 
as  not  being  a  judge,  at  all,  nor  entitled  to  occupy  the  bench 
under  any  circumstances,  except  as  a  spectator ;  it  is  the  same 
thing  as  though  he  had  never  been  raised  to  the  judicial  office. 
His  being  entitled  to  sit  as  a  judge  in  cases  to  which  the  dis- 
qualification did  not  apply  would  not  aid  him  in  any  degree 
in  cases  to  which  the  disqualification  attached. 

Chief  Judge  Bbokson  dissented  from  the  order  made  in 
Oakley  v.  AepinwaU;  and  it  generally  detracts  somewhat 
from  the  confidence  we  feel  in  a  judgment,  that  it  failed  to 
secure  the  approval  of  that  eminent  and  accurate  judicial 
officer.  But  his  dissent  was  placed  in  some  degree,  if  not 
entirely,  upon  the  distinction  between  a  court  of  superior  and 
one  of  inferior  jurisdiction.  I  do  not  understand  him  to  have 
questioned  the  correctness  of  the  cases  of  JEdwarda  v.  RttasM 
(21  Wend.,  63),  or  Root  v.  Iforgcm  (1  Hill,  654).  In  the 
first  of  these  cases  it  was  declared  by  the  court,  and  in  the 
other  it  was  expressly  adjudged,  that  a  judgment  rendered 
under  the  circumstances  of  the  one  under  consideration  was 
void.  In  the  last  case  the  judgment  was  offered  as  a  set-off 
in  a  subsequent  suit  between  the  parties.  The  chief  judge, 
I  am  confident,  proceeded  on  the  distinction  referred  to,  and 
he  would  not,  I  think,  have  hesitated  to  pronounce  the  judg- 
ment before  Justice  Elmendorf  void. 

It  has  been  suggested  that  the  decision  of  the  motion,  in 
OaJdey  v.  AapinwaU^  was  not  itself  made  by  a  competent 
number  of  judges.  But  this  is  a  mistake.  Only  seven 
judges  took  part  in  deciding  the  motion.  Judge  Taylor  not 
having  heard  the  argument.  The  law  did  not  then,  as  it 
now  does,  require  five  judges  to  concur  in  the  decision. 
The  legislature  had  declared  six  to  be  a  quorum  and  a  major- 
ity of  a  quorum  was  then  competent  to  give  a  judgment. 

I  am  in  favor  of  affiming  the  judgment  appealed  from. 

All  the  judges  concurring. 

Judgment  affirmed. 
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WnjJAM  D.  Whttb,  AppeUant,  v.  EBranczm  A.  Lbbtoe  and 

others,  Rospondents. 

The  proyisions  of  the  act  of  April  4, 183t,  authorizing  a  loan  of  certain  moneja 
belonging  to  the  United  States,  as  to  the  entry  in  the  minute-book  of  the 
oonmiiBsioners  of  loans  of  the  ordtr  for  tiie  advertisement  of  sale ;  of  a  oopf 
of  the  advertisement ;  and  of  the  places  where,  and  the  persons  by  whom, 
the  advertisements  were  put  up,  are  directory,  rather  than  compulsory,  as 
against  a  hona  fidt  purchaser  ignorant  of  any  irregularity  in  the  sale. 

A  purchase  of  land  at  a  sale  made  by  oommissioners  for  loaning  the  United 
States  deposit  ftmd,  by  the  cashier  of  a  bank  which  by  its  charter  has  no 
capacity  to  purchase  lands^  is  not  %  violation  of  the  charter  of  the  bank, 
although  the  cashier  in  fact  makes  the  purchase  for  the  benefit  of  the  bank ; 
but  without  any  direction  fVom  the  directors,  and  the  title  is  designed  to  be 
kept  in  him. 

There  is  no  disability  in  the  cashier  of  a  bank  to  purchase,  in  SQch  a  caaot  a« 
there  is  in  the  case  of  trustees,  in  respect  to  the  lands  of  their  benefioiAriat. 
Hence,  the  purchase  by  him  will  not  be  void,  but  will  inure  to  the  benefit 
of  the  cashier  if  it  cannot  be  for  the  benefit  of  the  bank. 

Where  both  commissioners  of  loans  are  present  at,  and  make  a  sale  of  mort* 
gaged  premises,  the  fact  that  the  entry  of  the  sale  in  the  book  of  minutefi^ 
(hodgh  purporting  to  be  Uie  act  of  both,  was  made  by  only  <m«  of  them,  and 
was  signed  only  by  him,  does  not  amount  to  a  fatal  irregularity. 

There  is  nothing  in  the  law  which  requires  this  entry  to  be  signed  by  the  com- 
missioners ;  and  when  it  purports  to  be  the  ac<  0/  both^  the  court  will  not 
presume  against  the  truth  of  such  statement  simply  because  it  is  oertifled  to 
by  the  signature  of  one  commissioner. 

Where  a  mortgagor,  or  one  succeeding  to  his  title,  makes  default  in  the  pay- 
ment of  interest,  this  destroys  and  forecloses  his  title  —  destroys  even  his 
common  law  equity  of  redemption  —  and  leaves  him  nothing  but  a  special 
right  of  redemption,  to  be  enforced  only  by  a  strict  compliance  with  the 
provisions  of  the  act  of  1837. 

He  has,  therefore,  no  right  which  can  be  prosecuted  by  action  of  ^ectmeni 
against  the  commissioners  of  loans,  or  their  assignees. 

bne  who  iakes  possession  of  the  mortgaged  premises,  after  default  of  the  mort- 
gagor, under  the  authority  and  with  the  consent  of  the  commissioners  of 
loans,  having  paid  the  amount  of  the  mortgage,  must  be  regarded,  equitably, 
at  all  events,  as  a  mortgagee  in  possession.  And  if  in  under  sudi  a  title  he 
cannot  be  dislodged  by  an  action  of  ejectment;  such  an  action  being  forbidden 
by  the  Bevised  Statutes. 

AcnoN  of  ejectment  to  recover  the  poBsesBion  of  certain 
lands  in  the  village  of  Fredonia,  in  the  connty  of  Chantan- 
qua.    The  trial  was  had  in  that  county  before  Justice  Davib 
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without  a  jnry^  and  resulted  in  a  judgment  for  the  defendants, 
which  judgment  was  affirmed  at  a  Oeneral  Term  of  the 
Supreme  Court.  From  the  latter  judgment  the  plaintiff 
apx>ealed  to.  this  court.  The  facts  are  sufficiently  stated  in 
the  opinion  of  the  cou|*t. 

WiUiam  J).  WhUe^  appellant,  in  person. 

Charmoey  Tucker^  for  the  respondents. 

HoGEBooH,  J.  The  plaintiff  sues  in  ejectment  to  recoYer 
from  the  •  defendants  t}ie ,  possession  of  certain  premises  in 
Chautauqua  county.  He  claims  title  through  John  Z.  Sax* 
ton  who  was  the  admitted  owner  in  1837,  and  he  showed  a 
regular  deduction  of  title  from  and  through  him,  sufficient  to 
maintain  the  action  unless  if;  is  defeated  by  facts  to  be  here* 
after  noticed.  The  defendants  also  claimed  through  Saxton, 
who,  in  August  1837,  executed  to  the  commissioners  for  loan- 
ing certain  moneys  of  the  United  States,  a  mortgage  upon 
said  premises  pursuant  to  the  laws  of  1837  (chap.  150),  on 
which  default  w^fi  made  in  paying  the  interest  due  in  Octo^ 
ber,  1842.  On  the  6th  of  December  1842,  an  entry  was  made 
of  this  circumstance,  and  of  the  fact  that  the  premises  were 
advertised  .for  sale  for  the  first  Tuesday  of  February  then 
next,  in  the  commissioners'  book  of  minutes  and  in  their 
annual  report  to  the  comptroller.  The  premises  appear  to 
have  been  duly  advertised  for  sale  by  publication  and  posting 
in  the  manner  required  by  law,  except  that  there  was  no 
order  for  the  advertisement  entered  in  the  minute  book ;  nor 
copy  of  the  adv^isement  entered  therein ;  nor  entry  of  the 
places  where,  or  of  the  persons  by  whom  the  advertisements 
were  put  up,  all  of  which  was  enjoined  by  the  statute  before 
referred  to.  The  substauce  of  the  statute  appears  to  have 
been  observed  in  regard  to  the  actual  advertisement,  and  I 
am  inclin^  to  thjink  the  provisions  as  to  the  entries  in  the 
minute  book  above  referred  to  wcr^,  notwithstanding  the  dec- 
laration of  the  statute  (section  33),  that  ^^  all  purchases  made 
contrary  to  the  provisions  of  this  (33d)  section  shall  be  void," 
directory  rather  than  compulsory,  as  against  a  hma  fide  pur- 
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chaser  ignorant  of  the  irregularity.  These  irregularities  were 
not  violations  of  the  provisions  of  the  33d  section.  {King  v. 
Stow,  6  Johns.  Ch.,  323.)  On  the  Tth  of  February,  1843, 
up  to  which  time  the  plaintiff  appears  to  have  been  in 
possession,  the  premises  were  duly  sold  by  both  commission- 
ers, and  struck  off  to  one  Kewland,  who  then,  or  within  a  few 
days  thereafter,  received  a  deed  in  due  form  from  the  com- 
missioners, went  into  possession  and  executed  to  the  commis- 
sioners a  new  mortgage  upon  the  premises.  The  defendants 
deduce  a  regular  title  through  him.  He  paid  his  bid  in  cash 
to  the  commissioners,  and  the  bid  and  subsequent  transfer  of 
title  to  the  defendants  was  in  liis  name,  though  he  purchased 
in  fact,  as  the  case  states,  for  the  benefit  of  the  Chautauqua 
County  Bank,  but  without  any  direction  from  the  directors, 
by  which  I  understand  is  meant  that  that  institution  was,  by 
the  purchaser,  intended  to  have  the  benefit  (if  any)  of  the 
purchase.  I  scarcely  think  this  was  a  violation  of  the 
charter  of  the  bank  (Laws  of  1831,  ch.  219),  as  the  purchase 
was  purposely  made  in  the  name  of  Newland  and  the  title 
designed  to  be  kept  in  him,  although  if  the  premises  were 
subsequently  sold  at  a  profit,  he  meant  that  the  bank  of 
which  he  was  the  cashier  should  have  the  benefit  of  it. 
There  was  no  disability  in  Newland  to  purchase,  as  there  is 
in  the  case  of  trustees  with  regard  to  the  lands  of  their  bene- 
ficiaries, and  therefore  the  purchase  would  not,  I  think,  be 
void,  but  would  inure  to  the  benefit  of  Newland,  if  it  could 
not  be  for  the  benefit  of  the  bank.  Such  a  transaction 
would  not  avoid  the  sale  as  against  the  plaintiff. 

Although  both  commissioners  were  present  at  and  made 
the  sale,^  the  entry  of  it  in  the  book  of  minutes  was  made  by 
only  (me  of  the  commissioners  and  signed  only  by  him, 
tliongh  purporting  to  be  the  act  of  both.  This  is  claimed  to 
be  a  fatal  irregularity,  under  the  case  of  Olmsted  v.  Elder 
(1  Seld.,  144).  But  no  such  point  was  presented  in  the  latter 
case ;  and  since  the  case  of  PelZ  v.  JJlmar  (18  N.  Y.,  139)  it 
must  be  regarded  as  overruled.  Moreover,  there  is  nothing 
in  the  law  which  requires  this  entry  to  be  sighted  by  the 
commissioners ;  and  purporting,  as  it  does,  to  be  the  act  of 
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hothy  we  cannot  preBume  against  the  truth  of  such  a  state- 
ment  simply  because  it  is  certified  to  be  true  by  the  signature 
of  one  commissioner. 

There  would  appear,  therefore,  to  be  great  doubt  whether, 
if  the  case  for  the  plaintiff  rested  upon  the  irregularity  of  the 
proceedings  to  foreclose  the  loan  office  mortgage,  they  were 
sufficiently  defective  to  make  them  invalid.  Sut  I  think  an 
effectual  answer  to  the  plaintiff's  claim  consists  in  a  fact  now 
to  be  noticed.  The  plaintiff,  who  succeeded  to  the  title  of 
the  mortgagor,  suffered  the  mortgage  to  become  ibreclosed 
by  operation  of  law  by  his  delinquency  in  paying  the  amount 
due  by  the  terms  of  the  mortgage.  This  was  held  in  Pell  v. 
TJhaa/r  (18  N.  T.,  145)  to  be  equivalent  to  a  foreclosure  pro- 
nounced by  the  decree  of  a  court,  and  nothing  remained  in 
the  plaintiff  but  a  special  privilege  of  redemption.  The 
plaintiff  went  out  of  possession,  and  the  defendants  (or 
Newland)  took  immediate  possession  under  a  deed  dated 
as  of  the  day  of  the  sale,  and  executed  a  few  days  afterward. 
It  does  not  appear,  it  is  true,  as  suggested  by  the  plaintiff, 
that  the  commissioners  took  actual  possession.  They  had 
no  right  to  do  so  until  after  the  day  of  sale,  and  then  they 
did  so  in  effect  by  putting  their  grantee  in  possession,  who, 
or  his  successors,  has  occupied  ever  since.  If  we  assume  that 
the  alleged  irregularities  in  the  sale  were  sufficient  to  vitiate 
it  as  such,  nevertheless  the  default  in  the  payment  of  the 
interest,  as  was  held  in  the  case  of  Pdl  v.  Ulmar^  from* 
which  this  case  cannot  be  distinguished,  destroyed  and  fore- 
closed the  plaintiff's  title — destroyed  even  his  common  law 
equity  of  redemption,  and  left  him  nothing  but  a  special 
right  of  redemption,  to  be  enforced  only  by  strict  compliance 
with  the  provisions  of  the  act  of  1837.  He  had  therefore 
no  right  which  could  be  prosecuted  by  action  of  ejectment 
against  the  commissioners  or  their  assignees.  Newland  took 
possession  under  the  authority  and  consent  of  the  commis- 
sioners, and  having  paid  the  amount  of  the  mortgage  must 
be  regarded,  equitably  at  all  events,  as  a  mortgagee  in  pos- 
session. If  in  under  such  a  title  he  could  not  be  dislodged 
by  an  action  of  ejectment,  for  such  an  action  is  forbidden  by 
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the  Revised  Statutes.  (2  B.  S.,  812,  §  87.)  Bat  the  case  of 
PeU  y.  Uhnar  holds  that  his  rights  are  even  less  perfect 
than  would  be  those  of  a  mortgagor  against  a  mortgagee 
in  possession.  The  plaintiff's  counsel  has  attempted,  but  I 
think  unsiicoessfiilly,  to  distinguish  this  case  from  Pell  y. 
TJlma/r.  He  is  mistaken  in  supposing  that  Newland' never 
took  possession  under  his  deed  from  Green  h  Douglas ;  and, 
I  think  also,  in  supposing  that  the  deed  was  their  vnd^nAd/Ml 
deed.  It  purported  to  be  on  its  face  the  deed  of  the  com- 
missioners, and  such  was  the  effect  of  the  ctoknawledffmeni. 

The  judgment  should  be  afSrmed. 

Selden,  J.  took  no  part  in  the  decision.  All  the  other 
judges  concurring, 

Judgment  a£9rmed. 
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Thoicab  Jesbop  et  «t,  Appellants,  v.  Stephen  0.  Mellee  et  <U.y 

Sespondents. 

One  who  is  a  mere  surety,  to  enable  another  to  prosecute  or  defend  an  action, 
is  not  a  person  for  whose  benefit  the  action  is  prosecuted  or  defended,  and  is 
not  rendered  incompetent  as  a  witness,  under  section  299  of  the  Code  of 
Procedure. 

Hence,  a  surety  in  the  undertaking  given  by  the  plaintiflb  in  an  action  for  the 
claim  and  deliveiy  of  proper^,  for  the  return  of  the  proper^,  is  a  competent 
witness  for  the  plaintiffs. 

Where  property  is  sold  upon  a  condition,  if  the  condition  is  not  complied  with 
no  title  will  pass  from  the  vendor,  and  the  purchaser  will  acquire  none ;  nor 
can  he  convey  any  title  to  his  assignees. 

The  plaintiffs  sold  to  W.  a  quantity  of  steel,  at  the  price  of  $1,0*72.95,  upon  the 
condition  that  it  should  be  paid  for  by  W.'s  note,  indorsed  by  J.  0.  &  Co. 
The  property  was  sent  forward  to  W.  pursuant  to  his  directions,  subject  to 
the  aforesaid  condition.  He  received  the  property,  but  never  performed  the 
condition.  Bdd  that  the  act  of  W.  was  tortious,  and  that  he  was  liable  to 
the  plaintiflb  in  trespass,  for  the  unlawful  taking  of  the  property,  and  that  an 
action  would  lie  against  him  without  any  previous  demand. 

But  that  as  to  the  persons  claiming  the  property  as  assignees  of  W.  under  an 
assignment  in  trust  for  creditors,  they  having  acquired  possession  of  the 
property  innocently,  without  notice  of  any  defect  of  title  in  W.,  an  action 
could  not  be  maintained  against  them  until  after  demand  and  refusaL 

Mdd,  alsOf  that  the  assignees  not  being  partners,  a  demand  must  be  made  upon 
each,  in  order  to  maintain  a  joint  action. 

A  demand  and  refusal  do  not  constitute  a  conversion  of  property.  They  are 
but  evidence  of  a  previous  conversion. 

A  refVisal  to  deliver  property  to  the  true  owner,  on  demand,  is  evidence — in 
the  absence  of  all  explanation — that  the  party  received  it  with  intent  to  set 
the  real  owner's  rights  at  defiance. 

In  such  a  case  the  jury  will  be  justified  in  finding  a  conversion  before  suit 
brought,  although  the  demand  and  refusal  were  not  made  until  after  the  com- 
mencement of  the  suit 

A  fraudulent  purchaser  of  goods  and  assignees  to  whom  he  has  assigned  the 
same  in  trust  for  creditors^  are  liable  to  a  joint  action  by  the  vendor,  to  recover 
the  possession. 

Appeal  from  an  order  of  the  General  Term  of  the  third 
district  affirming  an  order  of  the  Special  Term  granting  a 
new  trial  in  this  cause. 

The  action  was  for  the  claim  and  delivery  of  a  quantity  of 
steel  which  the  plaintiffs  claimed  to  have  sold  to  one  Whjjte_ 
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upon  the  condition  that  he  should  pay  for  the  same  in  his 
notes  indorsed  by  a  firm  in  the  city  of  New  York,  and  which 
condition  had  neyer  been  complied  with,  and  hence  title  had 
never  passed  to  White.  The  answer  contained  a  general 
denial  of  the  matters  alleged  in  the  complaint,  and  White  for 
himself  set  np,  by  way  of  affirmative  defense,  that  the  sale  to 
him  was  absolute,  and  that  he  assigned  the  steel  to  the  other 
defendants.  Miller  and  Ferguson,  the  other  two  defendants, 
allege  that  White  became  absolute  owner  of  the  steel,  manu- 
factured a  part  or  the  whole  of  it  into  axes,  and  disposed  of 
the  same  before  the  8th  December,  1852,  at  which  time  he 
assigned  and  transferred  what  remained  of  said  property  to 
said  defendants,  who  thereby  became  the  absolute  owners 
thereof. 

On  the  trial  the  plaintiffs  offered  Joseph  Stagg  as  a  wit- 
ness, and  he  was  objected  to  as  incompetent  on  the  ground 
that  he  was  one  of  the  persons  for  whose  immediate  benefit 
the  action  was  prosecuted.  It  appears  he  was  one  of  the 
sureties  in  the  undertaking  given  for  the  return  of  the  prop- 
erty in  the  action.  The  objection  was  overruled,  and 
defendants'  counsel  excepted.  The  plaintilft  tlieu  gave  e^d- 
dence  tending  to  prove  the  sale  to  the  defendant  White,  of 
7138  pounds  steel  at  the  price  of  $1,072.95,  upon  the  condi- 
tion that  it  should  be  paid  for  by  said  White's  note  indorsed 
by  Johnson,  Corn  well  &  Co.,  and  that  the  property  was  sent 
forward  to  said  White  at  Troy,  pursuant  to  his  directions, 
subject  to  the  aforesaid  condition;  that  he  received  the 
property  but  never  performed  the  condition.  The  purchase 
of  the  steel  was  made  on  the  26th  October,  1852,  and  was 
shipped  to  Troy  on  the  27th  or  28th  October.  There  were 
negotiations  between  said  White  and  the  plaintiffs'  agents  at 
New  York,  by  whom  the  sale  was  made,  as  to  the  terms  of 
payment  of  the  notes  to  be  given  for  the  steel,  down  as  late 
as  13th  November,  1852.  On  the  6th  of  November,  the 
plaintiffs'  agents  wrote  to  Thompson,  Gale  &  Co.,  at  Troy, 
to  stop  the  steel  in  their  warehouse.  On  the  8th  of  Novem- 
ber, Thompson,  Gale  &  Co.  telegraphed  the  agents  that 
White  had  removed  the  steel  on  the  6th  November  to 
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Cohoes,  wliero  he  was  carrying  on  the  business  of  making 
axes.  On  tlio  8th  December,  1852,  said  White  made  an 
assignment  of  all  his  property  for  the  benefit  of  creditors, 
to  Miller  &  Ferguson,  who  took  possession  of  the  property 
and  entered  on  the  discharge  of  the  duties  under  the  said 
trust. 

Soon  after  the  plaintiffs'  agents  heard  of  said  assignment, 
one  of  them  went  to  the  place  of  business  of  White,  at 
Cohoes,  and  found  Miller,  one  of  the  assignees,  in  the  office. 
The  agent  inquired  whether  the  steel  sold  by  the  plaintiff 
was  used,  or  in  bulk  and  cases,  imbroken.  Miller  replied  that 
it  was  all  cut  up  or  used  up.  After  some  further  conversation, 
the  agent  went  into  White's  warehouse  and  found  a  box  of 
the  steel,  weighing  1,700  lbs.,  unbroken.  The  agent  then 
returned  into  the  office,  and  requested  Miller  to  deliver  up 
the  steel  so  found,  stating  the  sale  on  conditions,  and  the  non- 
performance thereof.  Miller  refused  to  deliver,  wishing  first 
to  see  his  attorney.  The  officer  then  went  to  the  ware- 
house, with  purpose  to  get  possession  of  the  steel,  and  they 
went  into  the  warehouse  and  took  the  1,700  lbs.  identified  as 
the  steel  sold  by  the  plaintiffi.  The  property  was  delivered 
to  the  sheriff  about  11  a.  m.,  and  the  demand  of  Miller  was 
made  about  1  p.  m.,  of  the  same  day.  No  demand  was 
made  of  Ferguson  at  any  time.  Besides  the  steel  so  taken 
as  aforesaid,  there  was  other  steel  in  the  shop  formerly  car- 
ried on  by  White,  cut  up  and  partially  made  into  axes ;  and 
it  was  so  changed  that  its  identity  could  not  be  traced.  A 
witness  by  the  name  of  Thorbum  testified  that  he  was 
plaintiffs'  clerk  and  called  on  Miller  about  a  week  after  the 
suit  commenced  and  asked  him  to  let  him  (Thorbum),  and 
Frink  (the  deputy  sheriff),  look  at  the  steel  for  the  purpose 
of  identifying  that  belonging  to  the  plaintiffi.  Miller  refused 
to  open  the  shop  and  let  them  go  in.  Testimony  was  given 
tending  to  show  that  steel  of  the  description  sold  by  the 
plaintiffs  to  White  had  been  cut  up  and  partly  made  iuto 
axes  and  sold  by  the  assignees  after  suit  brought.  There 
was  sold  in  all  some  5,000  lbs. 
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The  plaintiflE*8  having  rested,  the  defendant  White  moved  to 
dismiss  the  complaint,  on  the  ground  that  there  was  no  evi- 
dence to  show  that  any  part  of  the  property  in  question  was 
in  his  possession  or  under  his  control  when  the  action  was 
commenced. 

The  counsel  for  Ferguson  and  Miller  moved  to  dismiss  the 
complaint  on  the  ground  that  the  steel  was  sold  on  the  credit 
of  Johnson,  Comwell,  &  Co.,  and  not  of  White,  and  that  no 
demand  was  made  on  either  of  the  assignees  till  after  the 
suit  was  commenced.  Both  motions  were  denied  and  the 
counsel  excepted. 

On  the  part  of  the  defendants,  the  defendant  White  was 
cidled  as  a  witness,  and  testified  in  substance  that  he  had 
made  an  arrangement  with  Johnson,  Comwell  &  Co.,  dealers 
in  steel,  residing  and  doing  business  in  New  York,  to  furnish 
him  with  what  steel  he  should  want  for  some  two  years,  and 
gave  them  a  mortgage  for  some  $30,000  to  secure  them ;  that 
in  October,  1852,  he  applied  to  them  for  steel  of  a  size  which 
they  did  not  have,  and  they  told  him  to  go  amongst  the 
dealers  and  get  it.  He  accordingly  called  on  the  plaintiffs' 
agent  and  informed  him  of  the  arrangement  with  J.,  C.  & 
Co.,  and  that  he  was  not  bound  to  run  round  the  streets  after 
the  steel.  White  and  the  plaintifis'  agent  talked  about  his, 
(White's)  buying  ten  cases.  White  told  him  he  could  give 
him  the  money  for  one  case,  and  if  it  suited,  could  buy  more. 
After  getting  home  he  sent  for  the  case  purchased,  and  his 
teamster  told  him  there  were  ten  cases  at  the  warehouse.  He 
afterward  received  the  invoice  for  the  ten  cases.  He  subse- 
quently conmienced  using  the  steel,  and  had  used  steel  of  the 
same  size  of  that  he  got  of  the  plaintiffi. 

The  defendants'  counsel  then  asked  the  witness  the  follow- 
ing question :  "  When  you  bought  the  steel  did  you  intend  to 
pay  for  it  ?"  The  question  was  objected  to,  and  the  objection 
was  sustained  by  the  court,  and  the  counsel  for  the  assignees 
excepted.  Other  evidence  was  given  on  both  sides,  but  none 
of  it  has  any  bearing  on  the  questions  of  law  arising  on  this 
appeal. 


1864.]  Jbssop  t7.  Miller.  325 


Statement  of  case. 


• 

The  court  charged  the  jury,  amongBt  other  things,  that  the 
assignees  proceeded  to  execute  the  trusts  under  the  assign- 
ment, assuming  control  over  all  the  property  in  White's 
factory.  And  that  if  they  should  be  satisfied  from  the  evi- 
dence that  the  sale  was  not  an  absolute  one  to  White,  and 
that  no  title  passed  to  him,  the  plaintiffs  would  be  entitled  to 
recover.  That  if  the  evidence  satisfied  them  that  at  the 
commencement  of  the  suit  there  was  a  detention  of  the 
property  in  question  by  the  defendants,  the  plaintiffl 
were  entitled  to  recover. 

The  assignees  aaked  the  court  to  charge  thejury  that  there 
was  no  evidence  to  warrant  them  in  finding  that  the  whole 
of  the  steel  claimed  in  this  action  ever  come  to  the  possession 
or  under  the  control  of  the  defendants  Miller  and  Ferguson. 
The  court  declined  so  to  charge,  but  charged  that  it  was  for 
the  jury  to  say  from  the  evidence,  what  amount  of  the  steel 
had  come  into  the  possession  or  under  the  control  of  M.  & 
F.,  as  assignees  of  White ;  to  which  the  defendants'  counsel 
excepted. 

The  court  was  also  requested  to  charge  that  although  they 
should  find  that  the  assignment  from  White,  in  its  terms, 
embraced  all  his  property,  yet  the  assignees  were  not  liable 
to  account  for  any  sum  of  tlie  proi>ei*ty  assigned  them,  so 
much  as  was  shown  to  have  come  into  thcii*  actual  possession, 
or  under  their  control.  The  court  declined  to  charge  on  the 
issue  in  relation  to  the  detention  of  tlie  propei*ty,  farther  than 
already  charged,  and  the  defendants'  counsel  excepted. 

The  counsel  for  White  requested  the  cpurt  to  charge  the 
jury  that  the  plaintiflfe  could  not  recover  against  him  for  any 
steel  not  shown  to  be  in  his  possession  or  under  his  control  at 
the  time  of  the  commencement  of  the  action,  and  that  there 
was  no  evidence  to  warrant  the  jury  in  finding  that  White 
had  either  the  possession  or  the  control  of  the  property  at  the 
time  the  suit  was  commenced,  or  at  any  time  after  the  assign- 
ment. The  court  declined  so  to  charge,  and  the  counsel  for 
White  excepted. 

The  jury  found  for  the  plaintiff,  and  assessed  the  damages 
for  detention  of  the  property  at  $902.78. 
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A  motion  was  made  at  Special  Term  to  Bet  aside  the  yer- 
diet,  and  the  same  was  set  aside,  and  a  new  trial  granted  on 
the  grounds : 

1st  That  the  court  should  have  charged  as  requested  by 
the  counsel  for  the  assignees. 

2d.  That  there  was  no  evidence  of  a  joint  possession  of  the 
assigned  property,  or  that  White  had  anythhig  to  do  with  it 
after  the  assignment,  and  the  plaintiffs  could  not  recover 
without  such  proof. 

8d.  No  new  evidence  of  a  joint  conversion  by  White  and 
the  assignees. 

4th.  The  assignees  were  not  liable  until  after  a  refusal  to 
deliver  the  steel  upon  a  demand  made. 

The  plaintiffs  appealed  from  this  order  stipulating  that 
judgment  final  might  pass  against  them,  if  the  order  was 
affirmed  by  this  court. 


'.  G.  Wheaton^  for  the  appellant. 
J.  K.  PorteVy  for  the  respondent. 

MuLLiK,  J.  The  first  alleged  error  presented  by  the  record 
in  this  case  is  the  admission  of  Stagg  as  a  witness  for  the 
plaintiff^  he  being,  as  it  is  claimed,  a  person  for  whose  imme- 
diate benefit  the  action  is  prosecuted,  having  signed  the 
undertaking  required  by  the  Code  to  be  given  in  proceedings 
for  the  claim  and  delivery  of  property. 

Stagg  could  derive  no  benefit  whatever  from  the  suit, 
except  by  being  released  from  his  undertaking.  He  had  an 
interest  which  under  the  former  practice  would  have  excluded 
him  from  being  a  witness,  until  another  undertaking  was 
substituted.  Interest  is  no  longer  a  ground  for  exclusion. 
Stagg  had  no  power  as  surety  in  the  undertaking,  to  control 
the  suit,  nor  to  appropriate  to  his  own  use  any  part  of  its 
proceeds.  The  action  was  not  prosecuted  for  his  benefit 
directly  or  remotely.  If  a  person  can  neither  control  the 
action  nor  appropriate  its  proceeds,  it  is  difficult  to  under- 
stand how  it  can  be  said  to  be  prosecuted  for  his  benefit. 
The  defendants'  counsel  seems  to  think  that  Stagg  was  to  be 
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treated  as  if  he  had  indemnified  some  person  for  the  taking 
of  the  property.  By  section  209,  of  the  Code,  the  undertak- 
ing is  for  the  prosecution  of  the  action,  the  return  of  the 
property,  upon  the  payment  to  the  defendant  of  such  sum 
as  may  be  recovered  against  the  plaintiff.  The  sureties 
are  to  be  approved  by  the  sheidff,  and  he  is  liable  to  the 
defendants  for  the  sufiicieucy  of  the  sureties,  imtil  the  objec- 
tion to  them  is  waived,  or  tliey  have  justified,  or  new  sure- 
ties be  substituted  and  been  justified.  The  action  not  being 
against  the  sherifi',  indemnity  to  him  could  not  convert  the 
surety  into  a  person  for  whose  immediate  benefit  the  suit  was 
prosecuted.  And  indenmity  to  the  defendants  in  the  action, 
could  not  work  out  any  greater  change  in  the  relations  of  the 
witness  to  the  action  The  case  of  Howlamd  v.  WiUett  (5 
Seld.,  170),  has  no  application  to  the  case.  In  that  case  the 
defendant  was  sued  as  sheriff,  for  unlawfully  taking  the 
plaintiff's  property,  and  Edward  Dwight  was  offered  as  a 
witness  on  the  part  of  the  defendant,  and  it  appearing  that 
he  was  a  partner  in  the  firm  by  which  the  judgment  was 
recovered,  ou  which  the  property  in  question  was  seized,  and 
that  the  judgment  had  been  assigned  to  said  Dwight,  and 
that  he  claimed  the  property  and  had  indemnified  the  sheriff, 
it  was  held  that  he  was  a  person  for  whose  inmiediate  bene- 
fit the  action  was  prosecuted,  and  that  he  was,  therefore, 
incompetent.  There  is  no  resemblance  in  the  cases.  The 
witness  Stagg  had  not  mdemnified  any  person  to  the  litiga- 
tion, unless  it  was  the  defendant,  and  such  indenmity  does 
not  affect  the  question  of  the  competency  of  the  indemnitor 
as  a  witness. 

When  the  person  offered  as  a  witness  is  legally  or  equitably 
the  owner  of  the  property  and  entitled  to  its  proceeds,  or  was 
entitled  himself  to  the  benefits  of  litigation  by  indemnity 
given  to  another,  he  is  a  person  for  whose  benefit  the  action 
is  prosecuted  or  defended.  If  he  is  a  mere  surety  to  enable 
another  to  prosecute  or  defend  an  action  he  is  not  a  person 
for  whose  benefit  the  action  is  prosecuted  or  defended,  and  is 
not  rendered  incompetent  as  a  witness  under  section  299  of 
the  Code. 
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The  coTmsel  for  the  defendants  Miller  and  Ferguson,  on 
the  close  of  the  plaintifib'  case,  moved  to  dismiss  the  com- 
plaint  on  the  ground  that  the  goods  in  question  were  sold 
upon  the  credit  of  Johnson,  Comwell  &  Co.,  and  not  of 
White,  and  that  no  demand  was  made  on  dther  of  the 
assignees  until  after  suit  commenced.  The  motion  was  dia* 
missed,  and  the  defendants'  counsel  excepted. 

The  witness  Stagg  had  testified,  before  the  plaintlils 
rested,  that  he  was  one  of  the  plaintiffs'  agents,  and  as  such 
negotiated  the  sale  to  White ;  and  that  White  offered  to  him 
as  indorsers  of  his  paper  for  the  steel  he  might  purchase  the 
firm  of  Johnson,  Comwell  &  Co.,  and  that  he  told  White  he 
would  accept  them  as  indorsers^  and  it  was  upon  the  con- 
dition that  they  should  become  such  that  the  sale  of  the  steel 
was  made.  It  is  a  very  grave  mistake,  therrfore,  to  say  that 
the  oale  was  made  on  the  credit  of  White  alone,  and  not  on 
that  of  Johnson,  Comwell  &  Co.  also. 

tf  the  steel  was  held  on  a  condition  that  was  not  complied 
with  the  title  never  passed  from  the  plaintiffl,  and  White 
acquired  no  title  thereto,  nor  could  he  convey  any  to  the 
assignees.  {Acker  v.  Campbell,  23  Wend.,  372;  Sever  v, 
JSipdthj  1  Denio,  671 ;  Saggarty  v.  Palmer,  6  Johns.  Ch.,  437 ; 
Same  v.  Dauw,  1  Paige,  321 ;  Cory  v.  SotaiUng,  1  Hill, 
311 ;  Smith  v.  Lynee,  5  N.  T,,  41 ;  Olmstead  v.  SotaHing, 
1  HiU,  317.) 

In  order  to  maintain  an  action  against  White,  no  demand 
was  necessary.  His  act  was  tortious  and  he  was  liable  in 
trespass  for  the  unlawfdl  taking.  {Farrmgton  v.  Payne, 
15  N.  T.,  431.) 

But  as  the  assignees  acquired  possession  of  the  property 
innocently,  without  notice  of  any  defect  of  title  in  White,  an 
action  could  not  be  maintained  against  them  until  after 
demand  and  refusaL  {HaU  v.  Hobinson,  2  Comst.,  293.) 

The  assignees  not  being  partners,  a  demand  must  be  made 
upon  each,  in  order  to  maintain  a  joint  action.  {Mitchell  v. 
WHUams,  4  Hill,  13.)  It  is  not  pretended  that  any  demand 
was  made  of  Ferguson,  and  hence  the  action  as  against  him 
was  not  sustained.    There  was  evidence  sufficient  to  carry 


1864.]  JB880P  V.  Miller.  329 


Opinion  of  the  Court,  per  Mullin,  J. 


the  law  to  the  jniy  on  the  queetiaii  whether  a  demand  was 
made  of  the  property  of  Miller,  and  whether  there  was  a 
refasal  by  him ;  and  the  jnry  must  have  fonnd  snch  demand 
and  refusal,  as  without  it  there  was  no  evidence  of  detention, 
by  the  assignees  refeired  to  by  the  judge  in  his  charge  to  the 
jury. 

I  do  not  understand  the  respondents'  counsel  to  contend 
that  there  was  not  a  demand  and  refusal  by  Miller ;  but  the 
objection  is  that  it  was  after  suit  brought;  the  papers  in 
the  suit  having  been  delivered  to  the  sheriff  at  11  a.  m., 
and  the  demand  not  made  till  1  p.  h.  of  the  same  day. 

A  demand  and  refusal  do  not  constitute  a  conversion  of 
property.  They  are  but  evidence  of  a  conversion,  and  the 
conversion  of  which  they  are  the  evidence  is  prior  to  the 
demand  and  refasal.  (2  Phil.  Ev.,  226,  Gowen  and  Hill's 
edition.)  The  learned  authors  say:  "The  refiisal  of  the 
defendant  may  be  evidence  of  a  conversion  at  an  antecedent 
period ;  as  when  deeds  were  in  the  possession  of  the  defendant 
prior  to  Michaelmas  Term,  and  the  demand  and  reftisal  were 
proved  to  have  been  made  on  the  day  after  that  time,  the 
court  held  it  to  be  evidence  of  a  conversion  before  the  time." 
Milton  V.  Endlestom  (5  Bam.  and  Aid.,  8?),  was  trover  for 
certain  deeds  that  were  shown  to  have  been  in  the  defendants' 
hands  before  the  Michaelmas  Term.  The  bill  was  entitled 
generally  of  that  term,  the  memorandum  showed  it  was 
filed  on  the  28th  Kovember,  but  it  was  not  in  fact  filed  until 
the  24th  December.  The  demand  was  made  on  the  29th 
November.  The  evidence  of  the  actual  time  of  filing  was 
objected  to  as  contradicting  the  record.  But  the  court  held 
it  admissible ;  and  they  say  a  demand  and  refusal  is  evidence 
of  a  prior  conversion ;  and  as  the  deeds  were  in  the  defend- 
ants' hands  prior  to  Michaelmas  Term,  there  was  evidence 
for  the  jury  of  a  conversion  before  that  period. 

In  Morris  v.  Pugh^  (3  Bur.,  1243),  the  same  question 
arose  as  to  whether  the  actual  time  of  filing  the  bill  could  be 
shown  in  opposition  to  the  recital  in  the  record;  and  it  was 
held  that  it  might.  And  Lord  Mansfield  takes  occasion  to 
say :  ^^  Refusal  upon  demand  is  not  an  actual  conversion,  but 
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evidence  of  it.  K  the  refiifial  on  the  2d  May  had  really 
been  after  the  action  brought  I  onght  to  have  left  it  to  the 
jury  as  evidence  of  a  conversion  before  the  bringing  of 
the  action." 

In  the  case  before  ns  it  is  shown  that  the  assignment  was 
made  and  delivered  on  the  8th  December.  The  action 
was  commenced  on  or  abont  the  17th  December,  and  it  was 
on  the  same  day  the  demand  was  made.  The  demand  and 
refusal  was,  under  the  cases  cited,  evidence  to  go  to  the  jury 
of  a  conversion  as  early  as  the  8th  December ;  that  is  to 
say,  refusal  to  deliver  to  the  true  owner  on  demand,  is  evi- 
dence in  the  absence  of  all  explanation  that  the  party  recov- 
ered it  with  intent  to  set  the  real  owner's  rights  at  defiance. 
The  jury  was  justified  in  finding  a  conversion  before  suit 
brought.  Miller  is  therefore  liable  to  the  plaintiffi  for  the 
value  of  the  property. 

It  was  held  in  Mchols  v.  Michad  (23  N.  T.,  264)  that  the 
firaudulent  vendee  of  goods,  and  his  assignee  thereof  for 
the  benefit  of  creditors,  are  liable  to  a  joint  action  by  the 
vendor  to  recover  the  possession.  White  was  therefore  liable 
jointly  with  Miller  and  Ferguson  for  a  conversion  of  the 
steel,  and  as  to  him  no  demand  was  necessary. 

The  court  was  requested  to  charge  the  jury,  that  there  was 
no  evidence  to  .warrant  them  in  finding  that  the  whole  of 
the  steel  claimed  in  this  action  ever  came  to  the  possession 
or  under  the  control  of  the  defendants,  Miller  &  Ferguson. 
The  court  declined  so  to  charge.  All  the  steel  sold  by  the 
plaintifis  to  White  was  received  by  him  and  taken  to  his  shop. 
There  is  no  proof  that  he  sold  a  pound  of  it,  or  that  by  the 
course  of  business  in  his  shop  a  sale  of  any  part  of  it  might 
be  inferred.  As  between  the  plaintiffs  and  White  there 
could  be  no  doubt  but  thctt  at  the  time  of  the  assignment  he 
had  in  his  possession  all  the  steel  bought  of  the  plainti£&. 
And  it  seems  to  me  the  inference  is  equally  strong  against 
the  assignees.  By  the  assignment  they  took  all  personal 
property,  tools,  machinery,  etc.,  in  the  ax  factory,  and  aU 
iron,  steel,  stock  and  materials  for  being  manufactured,  and 
all  axes  and  other  edged  tools  manufactured  or  in  process  of 
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being  mannfactured,  and  stock  partly  manufactured,  and  all 
manufactured  articles  in  the  hands  of  commission  merchants; 
or  other  dealers,  etc.,  etc.  If  none  had  been  sold  by  White, 
then  all  the  steel  was  on  hand  in  bars,  manufactured,  in  pro- 
cess of  manufacture,  or  in  the  hands  of  dealers.  The  plain- 
tiff gave  all  the  evidence  as  to  the  possession  of  the  property 
by  the  assignees,  the  nature  of  the  case  admitted  of,  and  it 
was  in  the  power  of  the  defendants  to  prove  beyond  all 
doubt  how  much  of  it  passed  to  them  under  the  assignment. 
And  failing  to  give  any  proof,  I  think  the  jury  were  justified 
in  presuming  that  all  the  property  purchased  of  the  plain- 
tiffs passed  to  the  assignees.  I  am  of  opinion,  therefore,  that 
the  branch  of  the  charge  under  consideration  was  right. 

The  only  remaining  question  is  whether  the  question  put 
to  White,  as  to  whether,  when  he  purchased  the  steel,  he 
intended  to  pay  for  it,  was  properly  excluded.  I  think  it  was, 
for  two  reasons,  viz. :  1.  The  inquiry  is  only  competent  when 
the  intention  of  the  witness  at  the  time,  and  in  relation 
to  the  subject-matter  of  the  inquiry,  is  material.  Seymour 
V.  WUscm  (14  N.  T.,  56) ;  OrvSin  v.  MarquaH  (21  id.,  121) ; 
Forbes  v.  MUler  (25  id.,  433.)  There  was  no  fraud  im- 
puted to  White  in  making  the  sale,  nor  was  there  any 
issue  in  the  pleadings  as  to  a  fraudulent  intent,  and  hence  a 
case  was  not  made  that  rendered  it  either  proper  or  necessary 
to  inquire  into  White's  intentions  when  he  made  the  pur- 
chase. 2.  White  denied  ever  having  made  any  contract  with 
the  plaintiffs'  agents  for  the  purchase  of  the  steel.  He  says 
he  talked  with  them  about  purchasing  more  than  one  box, 
but  no  agreement  was  made  in  relation  to  them,  and  he  did 
not  know  that  the  plaintiffs'  agents  contemplated  sending 
forward  more  than  the  single  box  until  he  was  informed  by 
his  teamster  that  ten  boxes  were  at  Troy.  Then,  for  the  first 
time,  did  he  assent  to  take  the  additional  boxes.  Whether 
he  had  an  intention  not  to  pay  for  property  forced  upon  him, 
as  he  insists,  by  the  plaintiffs'  agents,  could  not  be  material, 
and  the  inquiry  was  properly  excluded. 

The  result  of  my  examination  of  this  case  is  that  the  order 
as  to  Miller  and  White  must  be  reversed,  and  that  as  to  the 
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defendant  Fergnfion  it  shonld  be  afBrmed,  and  judgment 
absolute  tinder  the  stipulation  in  favor  of  Ferguson  against 
the  plaintiffs. 
Judgment  accordingly. 


Isaac  J.  Van  At.kn,  Appellant,  v.  John  S.  Feltz, 

Bespondent. 

Title  two  of  the  Code  of  Procedure  does  not  extend  to  cases  where  the  right  of 

action  had  accrued  when  that  title  became  a  law,  but  leayes  them  to  be 

goyemed  by  the  law  then  in  force. 
In  such  cases  no  written  promise  or  acknowledgment  is  necessary  to  take  a 

demand  out  of  the  operation  of  the  statute  of  limitations.    This  case,  reported 

in  32  Barb.,  139,  reversed. 

The  action  was  brought  by  the  plaintiff,  as  assignee  upon 
two  judgments  rendered  in  a  justice's  court  in  favor  of  G-eorge 
W.  Bulkley  and  Gersham  Bulldey,  against  the  defendant  on 
the  18th  of  April  1846 ;  one  for  $101.16,  and  the  other  for 
$76.15.  These  judgments  were  duly  assigned  to  the  plaintiff 
on  the  81st  of  March,  1856.  This  action  was  commenced 
July  10th,  1856,  The  defense  was  the  statute  of  limitations. 
The  action  was  tried  at  the  Columbia  Circuit  in  September 
1857,  without  a  jury,  by  Justice  D.  Wright,  who  found 
as  matter  of  fact  upon  the  evidence,  that  in  June,  1852,  the 
defendant  in  the  judgments  promised  verbally  to  pay  them 
both  to  the  plaintiff,  but  made  no  promise  in  writing,  and 
held  as  a  concltision  of  law  that  such  promise  did  not  take 
the  case  out  of  operation  of  the  statute,  and  that  the  plaintiff 
could  not  recover.  Judgment  was  therefore  entered  in  favor 
of  the  defendant.  The  plaintiff  appealed  to  the  General 
Term  of  the  Supreme  Court,  where  the  judgment  was 
afSrmed,  and  he  brings  his  appeal  to  this  court. 

eT".  K.  Porter^  for  the  appellant. 

J.  H.  BeynclcU^  for  the  respondent. 
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Johnson,  J.  When  the  Code  went  into  operation,  the 
right  of  action  had  abeady  accrued  npon  both  judgments, 
and  the  only  question  presented  by  the  case,  is,  whether  a 
written  promise,  in  such  a  case,  is  necessary  to  take  the 
demand  out  of  the  operation  of  the  statute.  "So  question  is 
made  but  that  the  promise  would  have  been  sufficient  before 
the  Code.  Section  110  of  the  Code  provides  that  "no 
acknowledgment,  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract  whereby  to  take  the  ease  out  of 
the  operation  of  this  UUe,  unless  the  same  be  contained  in 
some  writing  signed  by  the  party  to  be  charged  thereby.  '* 
This  is  the  last  section  of  title  two  of  the  Code,  which  relates 
to  the  time  of  commencing  actions.  The  first  section  of 
this  title,  §  73  of  the  Code  contains  this  provision.  "  This 
tfiUe  shall  not  extend  to  actions  already  commenced,  or  to 
cases  where  the  right  of  action  has  already  accrued,  but 
the  statutes  now  in  force  shall  be  applicable  to  such  cases, 
according  to  the  subject  of  the  action,  and  without 
regard  to  the  form. "  The  right  of  action  having  accrued 
upon  these  judgments,  when  this  title  of  the  Code  became  a 
law,  such  title  did  not  extend  to  them,  but  left  them  to  be 
governed  by  the  law  then  in  force!  Such  is  the  plain  letter 
and  reading  of  the  provision,  and  I  do  not  see  that  it  is  fairly 
susceptible  of  any  different  interpretation.  It  excludes  a 
class  of  cases,  embracing  all  upon  which  the  right  of  action 
had  already  accrued.  If  the  statute  then  in  force  had  com- 
menced running,  all  cases  belonging  to  that  class  were  left  to 
the  operation  of  such  statute,  and  the  provisions  of  title  two 
of  the  Code  did  not  in  any  way  affect  them.  This  precise 
point  seems  to  have  been  decided  by  this  court  in  Winchell 
V.  Sicks  (18  N.  T.,  558,  566).  In  that  case  the  note 
became  due  May  2, 1847,  and  the  two  sureties  had  by  parol 
'  acknowledged  the  indebtedness  at  some  time  between  that 
period  and  May  3,  1852 ;  and  one  of  the  points  ruled  was, 
that  the  case  did  not  come  within  the  provisions  of  the  Code, 
and  the  debt  might  be  revived  or  continued  without  any 
written  promise  or  acknowledgment.  The  point  was  ruled 
in  the  same  way  in  the  case  in  the  Supreme  Court  (21  Barb., 
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348)  and  the  judgment  was  affirmed  here.  It  had  been  pre- 
viooslj  decided,  that  where  the  statute  had  already  run 
against  a  demand  when  the  Code  went  into  effect,  such 
demand  fell  within  the  provisions  of  the  Code,  and  could 
only  be  revived  by  a  written  promise.  That  to  exclude  it,  the 
cause  of  action  must  have  been  subsisting.  (Esadstyne  v. 
WeeJcs^  2  Elem.,  635.)  The  learned  judge  who  delivered  the 
opinion  in  the  last  case  seems  to  have  been  of  the  opinion 
that  section  73  of  the  Code  applied  only  to  cases  where  a 
cause  of  action  had  previously  accrued  upon  a  new  promise. 
But  that  was  not  the  point  involved  or  decided.  The 
point  ruled  was,  that  the  section  did  not  apply  to  a  case 
where  the  statute  had  already  run,  and  the  cause  of  action 
which  had  previously  accrued,  was  no  longer  subsisting. 
That  decision  was  undoubtedly  correct,  as  the  provision  was 
manifestly  intended  to  exclude  cases  only  where  the  cause 
of  action  had  not  only  accrued,  but  was  then  subsisting, 
and  the  statute  in  force  still  running.  In  Wi/nchell  v. 
Sicksy  the  cause  of  action  had  accrued,  and  was  subsisting, 
when  the  Code  went  into  operation,  and  the  parol  promise 
was  made  afterward.  It  will  be  seen,  therefore,  that  the 
precise  question  presented  here,  was  involved  in  the  latter 
case,  and  distinctly  decided.  The  point  is  res  judicata. 
But  if  it  were  an  open  question,  I  should  have  no  hesitation 
in  adopting  the  same  conclusion.  The  language  is  too  plain 
to  admit  of  debate  or  doubt,  "  This  title  shall  not  extend  to 
cases  where  the  right  of  action  has  already  accrued."  To 
hold,  in  the  face  of  this  plain  and  unambiguous  language,  as 
we  are  asked  by  the  respondent's  counsel  to  do,  that  title 
two  does  extpnd  to  aU  cases  where  the  right  of  action  had 
already  accrued  when  that  title  took  effect,  excepting  those 
onLy^  where  such  right  had  then  been  revived,  or  continued, 
by  a  new  promise,  would  require  the  exercise  of  legislative 
instead  of  judicial  fimctions.  It  would  be  a  sheer  perversion 
of  terms,  to  call  such  a  determination,  the  construction  or 
interpretation  of  a  provision  of  the  statutes.  I  am  of  the 
opinion,  therefore,  that  the  judgment  is  erroneous,  and 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  event.  Judgment  reversed. 
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Philip  Pike  v.  Edwin  B.  I^abk  and  Wm.  H.  Pasdee. 

The  defendants  employed  the  plaintiff  to  cut  down,  prepare  and  transport  to 
market,  from  a  particular  timbered  lot,  dock  sticks  of  prescribed  sizes,  and 
spruce  trees  of  certain  dimensions,  suitable  for  spars.  In  performing  the 
work,  some  of  the  dock  sticks  being  got  out  were  smaller  than  the  contract 
prescribed,  and  the  spruce  trees  cot  were  of  an  inferior  size  and  quality.  The 
defendants  looked  on  in  silence,  raising  no  objection,  and  both  the  dock  sticks 
and  spars  were  delivered  and  accepted  at  New  York,  under  the  contract,  and 
remained  in  the  defendants'  possession  until  sold,  without  a  word  of  disap- 
probation because  of  any  deviation  from  the  ag^ement 

Edd,  that  under  these  circumstances  it  was  not  for  the  defendants  to  insist  that 
they  were  absolved  from  making  fuU  compensation  to  the  plamtiff  for  his 
labor,  because  some  of  the  dock  sticks  did  not  strictly  conform  in  size,  nor 
the  spars  in  quality,  to  the  contract. 

Where  one  party  to  an  agreement  assents  to  work  as  it  is  being  performed  by 
the  other,  and  with  a  knowledge  of  a  deviation  from  the  strict  letter  of  the 
agreement,  fails  to  make  any  objection,  he  cannot  afterward  make  such  devi- 
ation a  ground  of  refusal  to  perform  on  his  part 

A  party  agreeing  to  cut,  prepare  lAid  transport  to  market  dock  sticks,  spars,  etc., 
for  another,  is  not,  while  transporting  the  timber,  acting  as  a  common  carrier; 
and  his  duty  extends  no  further  than  to  the  exercise  of  ordinary  prudence, 
care  and  skill  in  protecting  the  property  from  loss  or  damage. 

For  a  loss  caused  by  an  unusual  flood,  by  mere  casualty,  against  which  ordinary 
prudence  and  diligence  could  not  protect,  and  without  any  lack  of  care  or 
skill  on  his  part,  he  is  not  liable. 

The  defendants  having  purchased  the  standing  trees  on  a 
lot  of  land  in  the  county  of  Saratoga,  agreed  with  the 
plaintiff  to  cut,  prepare  and  transport  to  the  New  York 
market  for  them,  from  the  lot,  dock  logs  and  piles  of  speci- 
fied sizes.  The  dock  sticks  were  to  be  either  31,  36  or  41 
feet  in  length,  and  not  less  than  seven  inches  in  diameter  at 
the  small  end ;  and  the  piles  fourteen  inches  in  diameter 
at  the  large  end,  and  from  forty-five  to  fifty  feet  long.  For 
cutting,  preparing  and  transporting  to  New  York  each  dock 
stick  the  plaintiff  was  to  be  paid  one  dollar  and  twelve  and 
a  half  cents,  and  for  each  pile  two  dollars  and  twenty-four 
cents.  It  was  also  agreed  that  the  plaintiff  should  cut  down, 
prepare  and  transport  to  the  New  York  market  all  the  nice, 
handsome  spruce  trees  on  the  lot  suitable  for  spars,  and  more 
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tlian  fourteen  inclies  in  diameter  at  the  butt,  and  as  a  com- 
pen&tion  therefor,  the  plaintiff  was  to  be  owner  of  an  undi- 
vided half  of  the  flpars  when  they  reached  the  city  of  New 
York.  Under  this  agreement,  in  the  spring  of  1854,  the 
plaintiff  cut  down,  prepared  and  transported  863  dock  sticks, 
136  piles  and  315  spars.  They  were  all  in  one  raft,  but  in 
distinct  cribs  or  lockings.  The  defendants  liad  autliority 
from  the  plaintiff  to  sell  his  undivided  interest  in  the  spars, 
but  were  not  authorized  to  sell  tiie  same  in  conjunction  with 
the  dock  logs  and  piles.  In  October  following  the  arrival  of 
the  raft  in  the  New  York  harbor,  the  defendants,  after  hav- 
ing diligently  and  in  good  faith  attempted  to  sell  the  spars 
separately,  but  without  success,  sold  at  a  single  sale,  and  to 
one  person,  the  entire  mass  of  dock  logs,  piles  and  spars  at 
the  price  of  $1.62^  each,  and  by  count,  without  any  measure- 
ment or  discrimination  as  to  the  relative  value  of  the  same 
or  any  part  thereof,  although  the  average  actual  value  of  the 
spars  was  five  dollars  each.  Some  of  the  dock  logs  were 
smaUer  than  the  dimensions  prescribed  for  them  by  the  con- 
tract ;  but  whilst  they  were  being  cut  and  after  they  reached 
New  York,  the  defendants,  having  sufficient  opportunity  to 
inspect  and  ascertain  such  deficiency  as  to  size,  at  neither 
place,  or  at  any  other  time  or  place  made  any  objection 
thereto.  Nor  with  like  opportunity  of  inspection  and  exam- 
ination of  the  spars  whilst  they  were  being  cut  and  prepared 
for  market,  or  at  New  York,  or  elsewhere,  before  the  sale, 
did  they  make  any  objection  to  their  quality,  though  the 
largest  of  them  were,  without  any  improper  intention  on  the 
part  of  the  plaintiff,  of  inferior  quality,  whereby  the  average 
value  of  them  in  new  York  was  reduced  to  five  dollars  per 
spar.  In  an  action  upon  this  contract  the  plaintiff  was 
allowed  by  the  referee  the  contract  price  for  getting  out  and 
delivering  to  the  defendants  at  New  York  the  dock  logs 
and  piles,  and  one-half  the  market  value  of  the  spars  at  the 
time  they  were  sold.  This,  it  was  insisted,  was  error.  And 
the  judgment  entered  upon  the  report  of  the  referee  having 
been  affirmed  by  the  General  Term  of  the  Supreme  Court, 
the  defendants  appealed. 
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John  S.  Reynolds^  for  the  appellants. 
D.  L.  SeymoWy  for  the  respondent. 

Weight,  J.  The  dock  sticks,  by  the  terms  of  tlie  contract, 
were  to  be  of  specified  length,  and  not  less  than  seven  inches 
in  diameter  at  the  small  or  top  end ;  and  the  spruce  trees  on 
the  lot,  over  fourteen  inches  in  diameter  at  the  butt,  and  suit- 
able for  spars  were  to  be  cut  and  transported  to  the  New  York 
market  on  shares.  Some  of  the  dock  sticks  (but  how  many 
is  not  found)  were  not  so  large  as  the  contract  prescribed,  and 
the  largest  of  the  spars  (how  many  is  not  known)  on  being 
inspected  and  tested,  after  transportation,  were  found  to  be  of 
inferior  quality.  It  is  because  the  contract  was  not  strictly 
performed  in  respect  to  the  size  of  sDl  the  dock  sticks,  and  to 
the  quality  of  all  the  spars,  it  is  now  urged  that  the  plaintiff 
is  not  entitied  to  recover  anything  for  his  work,  or  if  any- 
thing, not  the  full  contract  price.  It  may  be  conceded  that 
the  position  would  be  sound,  if  the  defendants  had  not  waived 
a  strict  performance ;  but  it  is  clear,  in  this  case,  that  they 
assented  to  and  acquiesced  in  whatever  deviations  there  were 
fit>m  the  contract,  either  in  the  size  of  the  dock  sticks  that 
were  under  the  size  prescribed,  or  in  the  quality  of  the  larger 
spars  for  the  purposes  intended,  which  the  referee  finds 
(and  it  is  only  upon  his  findings  that  any  question  of  non-per- 
formance by  the  plaintiff  can  be  raised),  that  some  of  the 
dock  sticks  were  smaller  than  the  contract  called  for,  and 
the  largest  of  the  spars  were  of  inferior  quality,  owing  to  knots 
and  galls  in  the  material  on  which  the  plaintiff's  labor  was 
employed ;  in  connection  therewith,  he  further  finds  that  the 
defendants  made  no  objection  to  the  dock  logs,  or  to  the  spars, 
got  out  in  the  execution  of  the  contract,  either  while  they 
were  being  cut  down  and  prepared  for  market,  or  before  or 
after  they  were  accepted  and  sold  by  them,  altliough  they  had 
sufficient  opportunity,  both  on  the  lot  and  at  New  York,  to 
inspect  and  ascertain  the  deficiency  as  to  size  of  said  dock 
logs  that  were  smaller  than  the  dimensions  prescribed  by  the 
contract,  and  of  the  quality  of  the  larger  spruce  logs  designed 
for  span.    They  employed  the  plaintiff  to  cut  down,  prepare 
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and  transport  to  market  from  a  particnlar  timbered  lot,  dock 
sticks  of  prescribed  sizes,  and  spruce  trees  of  certain  dimen- 
sions suitable  for  spars.  In  performing  the  work,  some  of 
the  dock  sticks  being  got  out,  are  smaller  than  the  contract 
prescribes,  yet  the  defendants  look  on  in  silence  having  no 
objection  on  that  account,  so,  also,  they  look  on  without 
objection  to  the  spruce  trees  that  the  plaintiff  selects,  and 
which  he  cuts  doMm  and  prepares  for  spars.  Both  the  dock 
sticks  and  spars  are  delivered  and  accepted  at  New  York 
under  the  contract,  remaining  in  the  defendants'  possession 
until  sold  without  a  word  of  disapprobation  because  of  any 
deviation.  Under  these  circumstances,  it  is  not  for  the  de- 
fendants to  insist  that  they  are  absolved  from  making  full 
compensation  to  the  plaintiff  for  his  labor.  After  having 
knowingly  acquiesced  in  the  cutting  and  preparation  of  the 
mass  of  dock  sticks  that  did  not  strictly  confonn  in  size, 
and  of  the  spars  that  did  not  conform  in  quality,  to  the  con- 
tract, it  is  too  late  for  them  to  urge  that  the  plaintiff  ought 
not  to  recover,  because  there  has  been  a  failure  in  these  respects 
to  perform  on  his  part.  They  assented  to  the  work  as  it  was 
being  performed,  and  with  knowledge  of  the  deviation  from 
the  strict  letter  of  the  agreement  now  complained  of,  when 
they  could  have  put  a  stop  to  it ;  and  the  referee,  therefore, 
was  right  in  holding,  as  he  did  substantially,  that  the  plain- 
tiff was  entitled  to  recover  the  contract  prices. 

It  appears  that  while  transporting  to  New  York  the  dock 
sticks,  piles  and  spars  cut  upon  the  lot  the  plaintiff  lost  on 
the  way  132  sticks.  This  loss  was  caused  principally  by 
m«.n  of  an  un^Bual  flood,  by  mere  caatialty,  gainst  whii 
ordinary  prudence  and  diligence  could  not  protect,  and  with- 
out lack  of  care  or  skill  on  the  part  of  the  plaintiff.  The 
referee  held  that  the  plaintiff  was  not  liable  for  this  loss. 
This  was  correct.  It  was  occasioned  by  the  flood,  and  not 
by  any  carelessness  or  improper  conduct  of  the  plaintiff.  He 
wafl  not  acting  in  the  premises  as  a  common  carrier ;  and  hia 
duty  extended  no  farther  than  to  the  exCTcise  of  ordinary 
prudence,  care  and  skill  in  protecting  the  property  from  loss 
or  damage.    The  judgment  should  be  a£Srmed. 
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Inoraham,  J.  The  main  ground  of  defense  was  a  claim 
for  damages  set  up  by  the  defendants  against  the  plaintiff  for 
having  cat  and  removed  logs  and  piles  of  a  less  size  than 
contemplated  by  the  original  agreement.  No  objection 
appears  to  have  been  made  that  the  whole  number  had 
not  been  delivered.  The  defendants,  having  had  the  oppor- 
tunity to  examine  the  logs  while  in  the  woods,  and  afterward 
at  New  York,  and  having  accepted  them  at  the  latter  place, 
cannot  afterward  deny  their  liability  to  pay  for  them,  what- 
ever the  services  were  worth  which  the  plaintiff  had  rendered. 
Those  services  were  rendered  under  the  contract  between 
the  parties,  and  the  terms  of  that  contract  would  settle  the 
amount  to  be  paid,  unless  it  was  shown  that  in  consequence 
of  the  variation  in  size  tlie  compensation  should  have  been 
diminished.  {Sickles  v.  Patterson,  14  Wend.,  257.)  But  in 
such  a  case  the  defendants  should  furnish  evidence  of  any 
damages  they  had  sustained.  Having  received  the  logs  at 
the  place  of  delivery  and  sold  some  without  objection,  they 
must  be  considered  as  waiving  the  objection  which  might 
have  been  made  to  their  size,  although  they  might  have 
shown  the  value  of  the  services  rendered  to  have  been  less 
than  the  contract  price.  There  is  no  such  evidence,  and 
for  aught  that  appears  in  the  case  the  referee  might  have 
concluded  there  was  no  difference  in  the  value  of  the  services 
rendered  from  that  specified  in  the  contract,  and  that  the 
defendants  had,  by  acceptance  of  the  property,  waived  any 
claim  therefor. 

The  second  point  of  the  appellants  is  that  the  referee  ened 
in  allowing  the  plaintiff  the  value  of  one-half  of  the  spars. 
What  was  the  value  and  whether  the  defendants  sold  them 
according  to  the  terms  of  the  agreement,  was  a  question  of 
fact  for  the  referee.  He  evidently  has  found  against  the 
defendants  on  the  ground  that  the  spars  should  have  been 
sold  by  themselves,  and  that  they  could  not  be  used  by  sell- 
ing them  with  the  dock  logs  and  piles  to  increase  the  value 
of  the  latter  at  the  plaintiff's  expense.  There  was  evidence 
given  of  their  value,  ample  to  sustain  the  finding  of  the 
referee  on  this  branch  of  the  case.    Even  if  the  spars  were 
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not  of  the  size  originally  contracted  for,  if  when  they  were 
delivered  and  accepted  by  the  defendants  they  would  have 
told  for  the  sum  allowed  by  the  referee,  the  plaintiff  would 
have  been  entitled  to  one-half  for  his  services. 

•The  defendants,  on  the  trial,  seem  to  have  considered 
themselves  entitled  to  recover  from  the  plaintiff,  as  damages, 
the  difference  between  the  sticks  as  delivered  and  the  value 
of  them  if  they  had  been  of  the  size  stated  in  the  contract. 
This  they  would  not  have  been  entitled  to  if  on  receiving  the 
logs  with  knowledge  of  the  variance  from  the  contract  they 
had  waived  their  right  to  insist  upon  a  full  performance  of 
the  contract.    The  referee  has  found  such  waiver. 

The  plaintiff  was  not  a  common  carrier  in  regard  to  the 
property  he  was  transporting.  He  was  required  to  use  care 
and  skill  in  the  discharge  of  his  duty,  but  was  not  liable  for 
loss  arising  from  severe  storms  or  floods.  There  is  nothing 
to  show  that  the  plaintiff  ever  acted  as  a  common  carrier ; 
on  the  contrary,  this  appears  to  have  been  a  special  contract, 
made  in  reference  to  this  special  property,  and  there  is  no 
ground  to  suppose  that  the  plaintiff  had  ever  been  engaged 
in  similar  business.    There  was  no  error  in  this  respect. 

Although  the  defendants  might  have  reduced  the  recovery 
against  them  by  evidence,  showing  the  value  of  the  services 
rendered  to  have  been  less  than  the  contract  price,  yet,  not 
having  done  so,  and  having  waived  the  objection  by  accepting 
the  logs  and  selling  them  without  any  notice  to  the  plaintiff^ 
there  is  no  ground  on  which  this  court  could  interfere. 

The  judgment  should  be  affirmed. 

MuLLiN,  J.,  and  Denio,  Oh.  J.,  were  for  reversal ;  all  the 
other  judges  being  for  affirmance, 

Judgment  affirmed. 
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Gboboe  CBiOHTONy  Plaintiff  in  Error,  t;.  Thb  People,  etc., 

Defendants  in  Error. 

The  plidntiff  in  error  was  indicted  under  the  statute  of  1845,  making  it  crimi- 
nal for  a  "person  to  advise  or  procure  any  pregnant  woman  to  take  any  medi- 
oine,  drug,  substanoe,  eta,  with  the  intent  thereby  to  procure  the  miscarriage 
of  any  such  woman.**  The  first  oount  of  the  indtetment  charged  that  tlie 
defendant^  on,  etc.,  at,  etc.,  did  then  and  there  advise  and  attempt  to  procure, 
and  did  procure,  one  B.  D.  to  take  certain  medicines,  etc.,  viz. :  certain  pills 
known,  etc.,  with  intent,  etc.  The  second  oount  charged  that  "  heretofore^ 
to  wit,  at  the  time  and  place  aforesaid,  one  E.  D.  was  then  and  there  a  preg^ 
nant  woman;"  that  the  accused,  "for  the  purpose  and  with  the  intent  to 
cause  and  produce"  her  miscarriage,  "did  advise  and  procure  her,"  the  said 
B.  D.,  then  and  there  to  take  certain  drugs,  etc. 

Held,  that  the  second  count  was  not  bad  for  want  of  a  sufficient  venue. 

Meld,  aiaOy  that  conceding  that  the  second  count  was  defective,  that  would  not 
be  fatal,  on  a  general  verdict  of  guilty,  if  the  first  oount  was  good. 

The  averment  in  the  first  count  was  that  the  prisoner  advised  E.  D.,  to  take 
certain  medicines,  drugs  and  substances,  to  wit,  certain  pills  known  as  Dr. 
James  Clark's  female  pills ;  and  the  evidence  was  that  he  bought  a  bottle  of 
Dr.  Gark*s  female  pills,  and  told  her  to  take  them,  etc  Esld^  that  the  allega- 
tion was  substantially  proven,  if  it  was  not  to  be  regarded  as  surplusage. 

The  evidence  showing  the  prisoner  to  have  done  everything  averred  in  the 
first  count,  excepting  that  the  pills  recommended  were  Dr.  Clark's  pills^ 
Instead  of  Dr.  James  Clark's  pills ;  also  that  the  prisoner  had  purchased  Sir 
James  Clark's  pills  at  the  place  where  he  told  E.  D.  he  had  purcliased  them ; 
JSiddf  also,  that  if  it  had  been  necessary  to  show  that  the  pills  he  recom- 
mended were  Dr.  Jamea  Clark's  pills,  the  evidence  was  ample  to  submit  to  the 
jury  the  question  whether  it  was  this  particular  medicine  the  prisoner  recom- 
mended. 

The  plaintiff  in  error  was  indicted  for  advising  one  Elizar 
beth  Dixon  to  take  certain  medicines  to  prodnce  an  abortion 
upon  her.  The  indictment  contained  two  counts.  The  first 
count  charged  that  the  prisoner,  late  of  Oswegatchie,  in  the 
county  of  St.  Lawrence,  on  the  22d  of  June,  1861,  at 
the  town  of  Oswegatchie,  and  at  divers  other  times  did  then 
and  there  advise  and  attempt  to  procure,  and  did  procure, 
one  Elizabeth  Dixon  to  take  certain  medicines,  drugs  and 
substances  (to  wit,  certain  pills,  known  as  Dr.  James  Clark's 
female  pills),  which  the  said  George  Crichton  then  and  there 
produced  for  the  purpose  and  with  the  intent  of  procuring  the 
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mificarriage  of  her,  the  said  Elizabeth,  etc.  The  second  coant 
charged  that  at  the  time  and  place  aforesaid  one  Elizabeth 
Dixon  was  then  and  there  a  pregnant  woman ;  that  the  said 
Crichton,  for  the  purpose  and  with  the  intent  to  cause  and 
produce  the  miscarriage  of  her,  the  said  Elizabeth  Dixon, 
she  being  such  pregnant  woman  as  aforesaid,  did  advise  and 
procure  her,  the  said  Elizabeth,  then  and  there  to  take  cer- 
tain drugs,  medicines,  substances  or  pills,  etc. 

Upon  the  trial  of  the  cause  the  counsel  for  the  accused 
moved  to  strike  out  the  second  count  of  the  indictment  on 
the  ground  that  the  same  did  not  charge  an  offense,  because 
it  did  not  allege  the  time  when  or  place  where  the  advice 
was  given,  or  where  the  prisoner  did  procure  the  said  Eliza- 
beth to  take  the  medicines  alleged,  eto.  This  motion  was 
denied  by  the  court,  and  the  prisoner's  counsel  excepted. 

Upon  the  trial  it  appeared  by  the  testimony  of  Eliza- 
beth Dixon  that  she  was  pregnant ;  that  she  told  the  prisoner 
of  her  condition  ;  that  he  got  a  bottle  of  Dr.  Clark's  female 
pills  and  told  her  to  take  them,  and  she  would  be  all  right ; 
that  she  took  some  of  them  without  effect ;  that  the  prisoner 
then  got  a  box  of  Dr.  Fenton's  pills,  and  said  if  she  would 
take  it  it  would  cause  her  to  have  no  child ;  that  he  then  got 
a  bottle  of  other  medicine,  and  told  her  it  was  sure  cure  if 
taken  as  directed.  In  the  course  of  the  trial  the  counsel  lor 
the  prisoner  asked  one  Lytic  wheth^  he  had  sexual  inter- 
course with  Elizabeth  Dixon  during  the  spring  of  1861, 
which  was  objected  to  by  the  district  attorney  and  excluded, 
to  which-  the  counsel  for  the  prisoner  excepted.  After  the 
Evidence  was  closed  the  counsel  for  the  prisoner  made  a 
motion  to  discharge  the  prisoner  on  the  ground  that  there 
was  no  evidence  to  support  the  first  count  of  the  indictment, 
and  that  the  second  count  was  defective  for  the  reason  that 
it  did  not  state  the  time  when  or  place  where  the  offense  was 
committed,  and  that  it  was  not  charged  in  the  said  second 
count  that  the  offense,  if  any,  wad  committed  within  the 
jurisdiction  of  the  said  court  The  court  denied  the  mo- 
tion, and  the  prisoner's  counsel  excepted.  The  cause  was 
then  submitted  to  the  jnry,  who  foimd  a  general  verdict  of 
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gnilty.  The  prisoner  moved,  in  arrest  of  judgment,  for  the 
cause  aforesaid.  The  court  ordered  and  directed  that  the 
prisoner's  counsel  should  have  leave  to  make  a  case,  in  order 
that  the  said  several  questions  might  be  passed  upon  by  the 
Supreme  Court,  and  that  judgment  in  tlie  mean  time  be  sus- 
pended. The  cause  was  carried  to  the  Supreme  Court,  and 
a  new  trial  was  denied  at  a  General  Term  held  in  the  foui*th 
judicial  district,  in  January,  1864,  and  the  priscmer  removed 
the  case  into  this  court  by  writ  of  eiTor. 

Myers  dk  Magone^  for  the  plaintiff  in  error* 

jff.  n.  Ya/n/y  district  attorney,  for  the  people. 

Ikqbahah,  J.  There  was  no  error  in  excluding  the  inquiry 
put  to  Lytle  as  to  his  connection  with  Elizabeth  Dixon.  It 
-was  immaterial  whether  any  other  person!  had  connection 
with  her  or  not.  The  offense  charged  was  the  advising 
means  to  produce  an  abortion,  and  would  have  been  the  same 
whether  the  prisoner  or  Lytle  was  the  father  of  the  child. 

The  main  question  in  the  case  is  whether  the  court  erred 
in  refusing  to  strike  out  the  second  count  in  the  indictment, 
and,  if  such  refusal  was  erroneous,  whether  the  verdict  can 
be  sustained  notwithstanding  such  refusal. 

The  objection  to  the  second  count  is  that  thereis  no  time 
or  place  averred  at  which  the  offense  is  charged  to  have  been 
committed,  so  as  to  show  that  it  was  within  the  jurisdiction 
of  the  court.  This  count  charges  that  at  a  certain  time  and 
place  the  said  Elizabeth  Dixon  was  pregnant,  and  that  the 
defendant^  with  intent  to  cause  and  produce  her  misc<irriflge, 
did  advise  and  procure  her,  then  and  there, 'to  take,  etc. 
The  objection  to  this  count  is  that  the  words  ''then  and 
there''  should  have  been  inserted  prior  to  the  allegation  of 
advice  and  procurement,  and  not  ae  to  the  taking  and  use 
of  the  medicines.  The  ordinary  interpretation  of  this  count 
would  be  that  the  advice  was  given  at  the  time  when  Eliza- 
beth was  averred  to  be  there,  and  when  it. was  averred  that 
she  was  to  take  the  medicine  advised  and  procured  to  be 
taken.    It  was  all  in  the  same  tense,  and  related  to  the  same 
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moment  of  time.  The  charge  was  tl^at  she  was  then  preg- 
nant ;  that  the  prisoner  advised  and  procured  her,  then  and 
there  (that  is,  at  the  time  before  mentioned,  viz.,  when  she 
was  there  pregnant),  to  take  the  medicines.  All  the  acts 
charged  relate  to  the  same  time,  and  the  application  of  the 
rule  that  certainly  to  a  common  intent  is  sufficient,  would  be 
enough  to  sustain  this  count. 

But,  conceding  that  the  second  count  was  defective,  that 
would  not  be  fatal  if  the  first  count  was  good.  {People  v. 
Wiley,  8  Hill,  194 ;  Kcme  v.  The  People,  8  Wend.,  210 ; 
The  People  v.  OiUmean,  4  Parker,  26-29.) 

The  first  count  is  conceded  by  the  prisoner's  counsel  to  be 
good,  but  he  contends  that  the  evidence  could  not  apply  to 
it.  The  averment  is  that  the  prisoner  advised  Elizabeth 
Dixon  to  take  certain  medicines,  drugs  and  substances,  to 
wit,  certain  pills,  known  as  Dr.  James  Clark's  female  pills, 
and  the  evidence  was  that  he  bought  a  bottle  of  Dr.  Glark'a 
female  pills,  and  told  her  to  take  them,  etc. 

There  can  be  no  doubt  if  the  nature  of  the  medicines  had 
not  been  stated  under  a  videli-eet  the  cost  would  have  been 
amply  sufficient  and  the  evidence  would  have  sustained  it. 
It  has  been  held  that  whatever  is  not  necessary  to  constitute 
the  offense  may  be  treated  as  surplusage. 

This  is  particularly  die  case  where  the  offense  is  statutoiy, 
and  in  such  a  case  it  is  always  sufficient  to  charge  the  offense 
in  the  words  of  the  statute,  although  more  particularity  is 
required  in  bringing  the  offense  within  it,  where,  as  in  this 
case,  more  words  are  used  than  are  necessary  to  make  out  the 
offense ;  I  think  the  remaining  may  be  rejected  as  surplus- 
age. Various  cases  to  this  effect  may  be  found  in  2  Whar- 
ton's Cr.  Law,  626. 

But  I  think  the  allegation  was  substantially  proven,  if  it 
was  not  to  be  regarded  as  surplusage.  The  evidence  showed 
the  prisoner  to  have  done  everything  averred  in  this  count, 
excepting  that  the  pills  recommended  were  Dr.  Clark's  pills, 
instead  of  Dr.  James  Clark's  pills,  and  there  was  also  evi- 
dence to  show  that  the  prisoner  had  purchased  Sir  Jamea 
Clark's  pills,  at  the  place  where  he  told  Elizabeth  Dixon  he 
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had  purchased  them.  If  it  had  been  necessary  to  show  that 
the  pills  he  recommended  were  Dr.  James  Clark's  pills,  the 
evidence  was  ample  to  submit  to  the  jury  the  question 
whether  it  was  this  particular  medicine  the  prisoner  recom- 
mended, and  upon  this  point  their  finding  is  against  the 
prisoner. 

There  is  no  ground  for  interfering  with  tlie  judgment  of 
the  General  Term. 

The  judgment  should  be  affirmed  and  proceedings  remitted 
to  Sessions. 

Wright,  J.  It  is  not  claimed  that  the  conviction  is  erro- 
neous, if  the  second  count  of  the  indictment  is  good.  This 
count  it  is  contended  on  behalf  of  the  defendant,  is  bad  for 
want  of  a  sufficient  venue.    I  am  not  able  to  see  tliis  defect. 

The  defendant  was  indicted,  under  the  statute  of  1845," 
making  it  criminal  for  a  ^^  person  to  advise  or  procure  any 
pregnant  woman  to  take  any  medicine,  drug,  substance  or 
thing  whatever,  with  the  intent  thereby  to  procure  the  mis- 
carriage of  any  such  woman."  (Laws  of  1845,  chap.  260, 
§  2.)  The  first  count  of  the  indictment  charged  that  the 
defendant,  on  the  22d  Jime,  1861,  at  the  town  of  Oswegat- 
chie,  in  the  county  of  St.  Lawrence,  did  then  and  there 
advise  and  attempt  to  procure,  and  did  procure,  one  Eliza- 
beth Dixon  to  take  certain  medicines,  drugs  and  substances, 
viz.:  certain  pills  known  as  "Dr.  James  Clark's  Female 
Pills,"  with  intent,  etc.  The  second  count  charged  "  that 
heretofore,  to  wit,  at  the  time  and  place  aforesaid,  one 
Elizabeth  Dixon  was  then  and  there  a  pregnant  woman; 
that  the  said  George  Crichton,  for  the  purpose  and  with  the 
intent  to  cause  and  produce  the  miscarriage  of  her,  the  said 
Elizabeth  Dixon,  she  being  such  pregnant  woman  as  afore- 
said, did  advise  and  procure  her,  the  said  Elizabeth,  then  and 
there  to  take  certain  drugs,  medicines,  substances  or  pills,  to 
the  jurors  aforesaid  unknown." 

The  criticism  of  the  defendant's  counsel  upon  this  count, 
I  think,  has  nothing  of  substance  in  it.  He  concedes  that  if 
the  allegation  had  been  that  the  defendant  "  did  then  and 
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there  advise  and  procure  the  said  Elizabeth  Dixon  then  and 
there  to  take,"  etc.,  the  connt  would  have  been  good;  but 
contends  that  as  it  stands,  the  giving  of  the  advice  and  pro- 
curing her  to  take  (tlie  only  acts  of  the  defendant  constitut- 
ing the  crime  charged),  are  without  venue  of  time  or  place. 
If  this  were  the  fair  construction,  it  would  be  fatal ;  for  time 
and  place  must  be  attached  to  every  material  fact  averred. 
But  it  is  hypercritical.  The  time  and  place  of  advising  and 
procuring  are  stated,  as  will  be  seen  by  reading  the  count, 
omitting  the  adjunctive  and  parenthetic  clauses  showing  the 
condition  of  the  woman.  It  would  then  read :  "  heretofore, 
to  wit,  at  the  time  and  place  aforesaid  (that  is,  at  Oswegat* 
chie,  on  the  22d  June,  1861),  George  Crichton,  did  advise 
and  procure  her,  the  said  Elizabeth  Dixon,  then  and  there  to 
take,"  etc.  Unless  the  time  and  place  first  mentioned  in  the 
count  refers  to  the  advising  and  procuring,  they  do  not  refer 
to  any  thing. 

Being  of  opinion  that  the  second  count  is  not  defective  in 
the  particular  suggested,  it  is  unnecessary  to  pursue  the 
further  inquiry  whether  the  defendant  was  properly  con- 
victed on  the  first,  which  is  conceded  to  be- unobjectionable. 

The  judgment  of  the  Supreme  Court  should  be  aflirmcd. 

All  the  judges  concurring. 

Judgment  affirmed. 
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'FmDEBJCK  Lewis  and  others,  Executors,  etc.,  Appellants, 
V.  Joseph  B.  Inoebsoll  and  others,  Bespondents. 

This  court  will  not  review  a  case  upon  the  exceptions  to  findings  of  fact,  or 
the  omission  ^  find  other  facts  not  found. 

She  promise  of  an  agent  of  mortgagees,  that  he  will  assume  and  allow  a  pay- 
ment made  by  a  tenant,  to  a  clerk  or  servant  of  the  agent,  upon  the  bond 
and  mortgage,  as  a  good  and  valid  payment  to  his  principals,  when  he  has 
no  authority  fh>m  his  principals  to  make  any  such  promise  on  their  behalf, 
and  he  never  did  allow  it,  or  account  to  the  mortgagee  for  the  money,  is  but 
the  individual  promise  of  the  agent,  and  in  no  respec;^  the  promise  of  the 
mortgagees,  nor  binding  upon  them. 

Nor  will  such  promise  estop  the  mortgagees  fVom  insistiBg'  that  the  payment 
was  never  made. 

A  payment  of  money  intended  to  be  applied  upon  a  bond  and  mortgage,  to  a 
derk  or  servant  of  the  mortgagees'  agent,  the  receiver  not  being  an  agent, 
derk  or  servant  of  the  mortgagees,  and  never  having  acted  as  such,  is  not  in 
legal  effect  a  payment  to  the  agent  and  so  a  payment  to  the  mort^ageee. 

When  an  agent  undertakes  to  act,  or  do  his  business,  by  or  through  another, 
the  acts  of  such  other  are  not  the  acts  of  the  principal,  unless  the  agent  had 
authority  to  employ  or  appoint  others. 

Acts  merely  mechanical,  an  agent  may  employ  others  to  perform,  having  first 
determined  that  such  acts  aro  necessary  or  proper  to  be  performed.  But  not 
so  with  acts  involving  the  exercise  of  a  discretion,  or  anything  of  the  diarao* 
ter  of  a  trust,  which  is  In  its  nature  personal  to  an  agent 

In  such  cases  the  agent  has  no  right  to  turn  the  principal  over  to  another,  of 
whom  he  knows  nothing.    The  maxim  is,  delegaius  nan  potest  delegare. 

The  authority  to  an  agents  fh>m  a  prindpal,  to  receive  money,  is  most  dearly  a 
personal  trust  andoonfldence,  which  cannot  be  delegated  without  certain  and 
plain  authority. 

Whero  a  mortgage  upon  lands  situated  in  this  State,  is  executed  here  —  it  not 
appearing  where  it  is  made  p'kyable  —  and  there  is  nothing  to  indicate  that  a 
rate  of  interest  different  from  that  allowed  by  the  laws  of  New  York  was 
intended  by  the  parties,  the  law  of  the  plaoe  where  the  contract  was  made 
governs,  as  to  the  rate  of  interest 

Where  lettera  were  produced  and  identified  by  a  witness,  and  although  he  had 
forgotten  the  facts  therein  stated,  he  was  able  to  say,  in  aubstance,  that  the 
contents  of  the  letters  were  undoubtedly  true  at  the  time  they  were  written, 
although  he  was  then  unable  to  remember  them;  ffetd,  that  they  were 
admissible  as  auxiliary  to  the  testimony  of  the  witness,  and  as  memoranda 
made  by  him  of  a  then  existing  state  of  facts. 

The  action  was  bronght  to  compel  the  defendants  to  dis- 
charge and  surrender  a  certain  bond  and  mortgage  in  their 
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hands,  and  to  have  the  mortgage  canceled  of  record  on  the 
ground  that  the  debt  had  been  paid  and  satisfied.  The  lands 
in  question  are  situated  in  the  county  of  Broome,  in  what  is 
known  as  the  Bingham  patent.  The  bond  and  mortgage  in 
question  were  executed  on  or  about  the  19th  of  June,  1826, 
to  secure  the  payment  of  $4,664.66  by  installments.  The 
plaintiff'  testator.  Hazard  Lewis,  was  the  owner  of  the 
premises  in  fee,  and  commenced  the  action  in  his  lifetime ; 
alleging,  in  his  complaint,  that  the  mortgage  debt  had  been 
fully  paid  and  satisfied,  but  that  the  defendants  claimed  a 
large  amount  to  be  due  thereon,  and  threatened  to  foreclose 
if  the  same  was  not  paid ;  that  the  mortgage  remained  a 
cloud  upon  the  plaintiflEs'  title  and  prevented  a  sale  and  con- 
veyance of  the  premises ;  and  praying  for  the  relief  above 
mentioned.  He  admits  that  if  anything  is  due  he  is  person- 
ally liable,  and  consents  that  a  decree  may  be  entered  against 
him  in  the  action,  if  anything  shall  be  found  due  on  said 
bond  and  mortgage,  for  the  amount  so  due. 

The  defendants,  in  their  answer,  admit  that  the  whole 
amount  has  been  paid  except  the  sum  of  $511.96,  with 
interest  thereon  from  and  after  December  11,  1843 ;  which 
they  claimed  to  be  still  due  and  unpaid.  The  action  was 
tried  at  the  Broome  Special  Term,  in  April,  1860,  before 
Baloom,  Justice,  without  a  jury.  The  said  justice  found,  as 
conclusions  of  fact  from  the  evidence,  that  in  the  year  1843 
sufficient  payments  were  made  to  satisfy  the  whole  amount 
due  on  said  bond  and  mortgage,  except  the  interest  which 
was  due  thereon  on  the  first  day  of  June,  1830.  That  on 
the  last  mentioned  day,  there  was  due  for  interest  thereon 
$326.53,  which  was  never  paid,  or  received  by  the  trustees 
of  the  Bingham  estate,  who  held  said  bond  and  mortgage. 
He  further  found  that  on  the  29th  of  November,  1830,  the 
mortgaged .  premises  were  owned  by  Virgil  Whitney  and 
David  C.  Case,  as  tenants  in  common,  and  that  on  that  day 
the  latter  paid  to  the  former  $326,  as  and  for  the  interest 
which  became  due  on  the  first  of  June  preceding.  That 
Joshua  Whitney,  of  Binghamton,  was  l!he  general  agent  of 
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the  tnistees  of  William  Bingham,  from  and  prior  to  1824, 
until  the  time  of  his  death,  in  1845 ;  and  that  during  all  this 
time,  and  subsequent  thereto,  the  said  trustees  resided  in  the 
cit}^  of  Philadelphia.  That  from  about  the  year  1829  until 
the  year  1835,  the  said  Virgil  Whitney  acted  from  time  to 
time  as  a  clerk  or  servant  of  Joshua  Whitney  at  Bingham-' 
ton,  in  correspondence,  drawing  contracts,  deeds,  bonds  and 
mortgages,  and  in  receiving  money  for  said  trustees;  but 
said  Virgil  Whitney  was  never  an  agent,  clerk,  or  servant  of 
said  trustees,  and  never  acted  as  their  agent,  clerk,  or  servant. 
That  Virgil  Whitney,  from  the  year  1825  up  to  1836,  had 
been  in  the  habit  of  receiving  money  from  time  to  time  of 
persons  who  owed  said  trustees  on  contracts  and.  on  bonds 
and  mortgages,  and  that  he  generally  carried  such  money  for 
such  persons  to  Philadelphia,  and  there  paid  the  same  for 
them  to  said  trustees.  That  said  Virgil  Whitney  never  paid 
the  said  sum  of  $326  received  by  him  of  Qase  on  the  29th  of 
November,  1830,  to  the  said  trustees,  or  to  Joshua  Whitney, 
or  accounted  therefor  to  any  other  person.  That  Virgil 
Whitney  was  never  authorized  by  said  trustees  to  receive 
money  for  them,  and  that  the  money  he  did  receive  for  them 
at  any  time  was  taken  by  him  either  as  a  clerk  or  servant  of 
said  Joshua  Whitney,  or  for  the  accommodation  of  the  persons 
from  whom  he  received  the  same.  That  the  bond  and  mort- 
gage in  question  were  never  in  the  possession  of  Joshua 
Whitney,  and  that  he  never  received  any  payment  thereon 
from  any  one ;  but  -that  all  the  payments  made  thereon  were 
made  to  the  trustees  personally  at  Philadelphia,  other  than 
this  sum  of  $326  paid  by  Case  to  V.  Whitney.  That  in  the 
year  1885  or  1836,  and  prior  to  the  8th  day  of  February,  in 
the  latter  year,  Joshua  Whitney,  in  a  conversation  with  the 
plaiiiti&'  testator  in  reference  to  a  purchase  by  the  latter  of 
the  interest  of  Virgil  Whitney  in  said  mortgaged  premises, 
promised  the  said  testator  that  he  would  assume  and  allow 
the  said  sum  of  $326  paid  by  Case  to  V.  Whitney,  as  a  good 
and  valid  payment  to  said  trustees  on  said  bond  and  mortgage, 
and  that  thereafter,  and  on  the  said  8th  of  February,  1836, 


850  Lbwib  v.  Inobbsoll.  [June, 

Statement  of  case. 

said  testator  purchased  of  Y.  Whitney,  his  interest  in  said 
premises  and  paid  him  a  Talnable  consideration  therefor  and 
took  a  conveyance.  That  said  Joshna  Whitney  had  no 
authority  from  said  trustees  to  make  said  promise,  and  never 
allowed  the  said  sum  as  a  payment,  and  never  accounted  to 
the  said  trustees  for  the  same.  That  Yirgil  Whitney  was 
never  held  out  by  Joshua  Whitney  as  an  agent  of  said  trus- 
tees ;  and  that  Joshua  had  no  authority,  express  or  implied, 
to  authorize  Virgil  to  receive  money  for  them  so  as  to  charge 
them  therefor  while  the  same  was  in  the  hands  of  Virgil. 
That  prior  to  the  year  1836  Joshua  Whitney  did  not  know 
of  the  payment  of  this  sum  of  $326  by  Case  to  Virgil.  That 
by  reason  of  the  non-payment  of  the  interest  that  became 
due  on  the  first  of  June,  1830,  there  was  then  remaining  due 
and  unpaid  on  said  bond  and  mortgage  the  sum  of  (1,040.39. 
As  conclusions  of  law  from  the  said  facts  the  said  justice  held 
and  determined  that  the  said  bond  and  mortgage  were  not 
paid  and  satisfied,  but  that  said  mortgage  was  still  a  valid 
and  subsisting  lien  on  the  premises  for  the  amount  so  found 
due ;  and  in  pursuance  of  the  consent  in  the  plaintiff'  com- 
plaint, ordered  judgment  against  him  for  said  sum  of 
$1,040.39  with  costs  of  the  action,  and  that  upon  payment 
thereof  the  said  bond  and  mortgage  should  be  canceled. 

In  the  course  of  the  trial,  the  plaintiff  called  as  a  witness, 
Christopher  Eldredge,  one  of  the  persons  who  executed  the 
bond  and  mortgage  in  question,  and  upon  his  cross-examina- 
tion by  the  defendants'  counsel,  a  letter  purporting  to  have 
been  written  by  witness  to  trustees,  dated  Sept.  30th,  1834, 
was  submitted  and  identified.  Witness  says,  "  I  wrote  the 
letter ;  I  don't  remember  seeing  the  statement  of  Aug.  20, 
1834 ;  I  have  no  doubt  but  that  I  did  what  I  said  in  the 
letter  I  did ;  I  presume  I  did  so ;  I  have  no  recollection  of  it 
aside  from  the  letter."  Plaintiff's  counsel  objected  to  the 
letter  of  witness  to  Miller  as  a  memorandum  or  otherwise, 
witness  saying  he  has  no  memory  of  it  whatever,  but  what 
the  letter  says.  Received  under  objection  and  exception 
taken,  and  letter  read  under  objection. 
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"  BnsTGHAMTON,  Sept.  SOthj  1834. 
^^  William  Milleb,  Esq. : 

"  Dear  Sir  —  Toure  of  the  20th  ult.,  with  my  bond  and 
mortgage,  and  power  of  attorney,  etc.,  was  duly  received, 
and  I  will  now  attempt  to  make  an  apology  for  my  seeming 
negligence  in  answering  it.  At  the  time  I  received  the  pack- 
age, Col.  Lewis  and  Mr.  V.  "Whitney  were  both  absent,  and  I 
expected  them  soon,  they  however  did  not  arrive  here  till  last 
week ;  I  immediately  called  on  them  and  showed  them  the 
statement  of  interest,  and  told  them  that  payment  must  be 
made  without  delay, —  and  that  the  trustees  knew  nobody 
else  to  look  to  for  payment  but  myself  and  Mr.  Collier ;  and 
therefore,  Mr.  Collier  and  myself  were  placed  in  an  unpleas- 
ant situation,  and  that  it  was  entirely  owing  to  your  unlocked 
for  indulgence,  that  we  had  not  been  prosecuted.  These  gen- 
tlemen have  given  me  the  strongest  assurances  that  they  will 
immediately  make  provision  for  the  payment  of  at  least  the 
interest.  I  will  do  myself  the  honor  of  making  a  further 
communication  to  you  soon,  if  Messrs.  Lewis  and  Whitney 
do  not  make  immediate  payment  of  at  least  the  interest. 
"  Tour  obedient  servant, 

"CHRISTOPHER  ELDREDGE." 

"  I  don't  remember  receiving  a  letter  from  Miller  to  which 
I  wrote  the  answer."  A  letter  of  Miller  to  Eldredge  and 
Collier  offered  by  the  defendants'  counsel  and  objected  to  by 
the  plaintiffs'  counsel,  but  admitted  and  read  under  objection 
and  exceptions. 

"  Philadelphia,  August  20, 1834. 
'^  Chbistophbb  Eldkedge  &  John  A.  Collier,  Esqs. : 

^^GenUemen — I  have  the  pleasure  of  annexing  a  statement 
of  your  bond  account,  as.it  appears  on  the  books  of  the  trus- 
tees of  the  estate  of  the  late  W.  Bingham,  Esq. — ^balance  of 
principal  and  interest  on  1st  June  last,  $6^97  31-100,  for 
which  we  will  thank  you  to  provide  payment.  You  will  per- 
ceive that  we  are  heavy  sufferers  by  the  delay  which  has 
taken  place  in  the  interest.  If  that  is  cleared  off  forthwith| 
we  «re  content  to  wait  a  convenient  time  for  the  principal^ 
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it  being  underetood  that  the  payment  of  interest  shall  be 
panctually  attended  to. 

"  Tour  obedient  servant, 
(Signed)  "  WM.  MILLER, 

for  the  trustees,  estate  of  W.  B.'' 

Chbistopheb  Eldbsdoe  and  John  A.  Collier,  Esq'rs, 

Db. 

For  the  am't  of  their  bond  payable  in  5  years  from 

1st  June,  1826,  with  interest  payable  annually,  $4,664  66 

The    following   payments    1)eing    on  account  of 

interest : 

One  year  to  1st  June,  1827, |326  53 

"  «  1828, 326  53 

«  "  1829, 326  53 

For  interest  in  arrears,  to  wit : 

Due  Ist  June,  1830, 326  53 

"        "    1831, 326  53 

"        "    1832, 326  53 

«        "    1833...... 326  53 

«        "     1834, 326  53 

1,632  65 

Bal.  principal  and  interest  due  Ist  June,  1834, $6,297  31 

Six  thousand  two  hundred  and  ninety-seven  dollars  and 

thirty-one  cents. 

[Letter   from  witness  to  Wm.  Miller,   trustee,   received 

under  objection  and  exception.] 

"  BiNOHAMTON,  FAruaty  7, 1838. 
^^  William  Milleb,  Esq.,  tnistee  of  the  estate  of  the  late 

Wm.  Bingham,  deceased : 

^'  Dea/r  Sir  —  On  the  4th  of  August  last  I  inclosed  in  a 
letter  to  you,  the  now  inclosed  draft  and  certificate  of  deposit, 
amounting  together  to  $750,  as  payment  on  account  of  inter- 
est due  on  a  bond  against  myself  and  John  A.  Collier,  Esq., 
to  the  trustees,  which  bond  Col.  Hazard  Lewis  became  obli- 
gated to  pay.  Col.  Lewis  regrets  that  it  is  not  in  his  power 
at  this  time  to  forward  to  you  at  least  the  whole  amount  of 
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the  interest  due  on  the  bond,  and  desires  me  to  say  to  you 
that  he  is  not  unmindful  of  the  importance  of  immediately 
paying  at  least  all  the  interest,  and  that  the  balance  shall  be 
paid  in  May  or  1st  June  next  and  as  much  of  the  principal  as 
possible.  I  have  no  doubt  he  will  perform  what  he  states. 
The  letter  of  the  4th  of  August  last,  found  its  way  to  the 
general  post-oflSce  at  Washington,  where  it  lay  till  the  26th  of 
January,  and  was  then  sent  to  the  postmaster  of  this  village. 
I  will  thank  you  to  indorse  the  amount  upon  the  bond  and 
advise  me  or  Col.  Lewis  of  the  receipt  of  it. 
"  Truly,  your  obedient  servt, 

"CHEIS'E  ELDREDGE." 

Jas.  Hunt,  Cash.  Manu.  and  Mech.  Bk.,  6th  July,  1837 — 400 

dls — order  of  Hazard  Lewis,  Esq., —  C.  Murdock,  Cash. 

Binghamton,  Broome  Co.  Bk.,  4th  Aug., '  37,  or  Cash. 

Mech.  and  Farmers'  Bk,,  Albany,  to  order  ch.  C.  Eldredge, 

Esq.— 350. 

The  above  letter  received  under  objection  and  exception. 

I  wrote  it  but  don't  remember  anything  about  it. 

Question  by  defendants'  counsel :  Would  you  have  written 
the  letter  if  it  had  not  been  true  ? 

The  plaintiflfe'  counsel  objected  to  the  question. 

Overruled,  and  the  plaintiffs'  counsel  excepted. 

Ans.  I  presume  that  what  I  wrote  was  true,  as  I  under- 
stood it. 

Ques.  Have  you  any  doubts  it  being  true  f 

The  plaintiffs  objected. 

Overruled;  plaintiffs  except. 

Ans.  I  cannot  say  that  I  have. 

Letter  offered  in  evidence  by  defendants.  The  plain- 
tiffs' counsel  objected  in  due  time  to  the  letter  dated  Feb- 
ruary 7, 1838,  but  it  was  admitted  and  read  under  objection. 
The  plaintife'  counsel  further  objected  that  the  letter 
states  an  alleged  conversation  with  Lewis  —  what  it  is  pre- 
tended Lewis  told  him  —  but  the  entire  letter  was  admitted 
under  objection.  Witness  says :  I  have  looked  once  for  let- 
ters from  the  trustees  of  the  Bingham  estate,  and  found 

45 


354  Lewis  v.  Ingersoll.  [June, 

II  t     ■  ■  ■  ■ 

Opinion  of  the  Court,  per  Johnson,  J. 

none ;  there  was  a  difBcalty  about  a  bridge  here  when  there 
was  an  unfriendly  feeling  between  Gen.  Whitney  and  ipie. 

The  plaintiffs'  counsel  Hied  and  served  exceptions  to  nearly 
every  conclusion  of  fact,  separately,  and  also  for  the  omission 
to  find  various  other  facts  which  it  was  claimed  ought  to  have 
been  found  from  the  evidence,  and  also  to  the  several  conclu- 
sions of  law,  separately,  and  especially  to  the  allowance  of 
seven  per  cent  interest  on  the  bond  and  mortgage  instead  of 
six  per  cent  allowed  by  the  laws  of  Pennsylvania.  The 
plaintiffs  appealed  from  the  judgment,  to  the  General  Term 
of  the  Supreme  Court,  where  the  same  was  affirmed,  and 
from  that  judgment  appealed  to  this  court. 

J).  S.  Dickinson,  for  the  plaintiffs. 

Hotchkisa  ds  Seymour,  for  the  defendants. 

Johnson,  J.  Upon  the  facts  established  by  the  findings  of 
the  court,  it  is  impossible  for  the  plaintiff  to  maintain  this 
action.  It  is  unnecessary  to  repeat  here  that  this  court  will 
not  review  the  case  upon  the  exceptions  to  findings  of  fact, 
or  the  omission  to  find  other  facts  not  found.  This  has  been 
so  often  and  so  uniformly  asserted  as  the  rule,  that  the  occsr 
sion  for  re-asserting  it  ought  no  longer  to  be  permitted  and 
passed  upon  by  us. 

The  $326  claimed  to  have  been  paid  upon  the  bond  and 
mortgage,  were  never  received  either  by  the  defendants  per- 
sonally, or  by  their  agent,  Joshua  Whitney.  The  bond  and 
mortgage  were  never  in  the  possession  of  the  agent,  but  were 
always  in  the  hands  of  the  defendants,  who  received  person- 
ally, or  at  their  office  in  Philadelphia,  all  the  moneys  ever 
paid  thereon. 

There  is  no  dispute  as  to  the  fact  that  the  amount  in  ques- 
tion was  paid  by  Case,  then  a  part  owner  of  the  premises, 
to  his  co-tenant  Virgil  Whitney,  for  the  purpose  of  having  it 
applied  upon  the  bond  and  mortgage,  nor  that  it  was  received 
by  Virgil  Whitney  to  be  so  applied.  But  the  application 
never  having  been  in  fact  made,  nor  the  money  handed  over, 
by  Virgil,  either  to  Joshua  Whitney  tlie  agent,  or  to  the 
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defendants,  the  question  is  whether  the  law  will  make  tlie 
application.  It  is  quite  clear  that  this  money,  while  it 
remained  in  the  hands  of  Virgil  Whitney  could  be  no  pay- 
ment, unless  he  was  authorized  by  the  defendants  to  receive 
the  same  for  them  on  that  account,  or  they  have  in  some  way 
agreed  to  apply  it  since  it  was  so  received.  The  fact  is  dis- 
tinctly found  that  Virgil  was  never  authorized  by  the 
defendants  to  receive  any  money  for  them  as  their  agent ; 
and  Joshua  Whitney  has  only  agreed  that  the  amount  so 
paid  should  be  applied.  It  is  quite  certain,  therefore,  that 
the  mere  payment  of  the  money  to  Virgil  Whitney  was  in 
law  no  payment  or  satisfaction  of  the  debt  for  that  amount. 

In  respect  to  the  promise  of  Joshua  Whitney  that  this 
amount  thus  in  the  hands  of  Virgil  he  would  assume  and 
allow  as  a  good  and  valid  payment  to  the  defendants,  the  fact 
is  established  that  he  did  make  such  promise,  but  the  further 
fact  is  also  found  that  he  had  no  authority  from  the  defend- 
ants to  make  any  such  promise  on  their  behalf,  and  that  he 
never  did  allow  it,  or  account  to  the  defendants  for  the 
money,  or  any  part  thereof.  The  promise  was  but  the  indi- 
vidual promise  of  Joshua  Whitney,  and  in  no  respect  the 
promise  of  the  defendants,  nor  binding  upon  them. 

The  position  assumed  and  urged  with  so  much  earnestness 
and  apparent  confidence  by  the  plaintiffs'  counsel,  that  the 
payment  of  this  $326  to  Virgil  Whitney  was,  upon  the  facts 
found,  in  legal  effect  a  payment  to  Joshua  Whitney,  the 
agent,  and  so  a  payment  to  the  defendants  cannot  be  main- 
tained. The  finding  in  this  respect  is,  that  Virgil,  for  the 
period  of  about  nine  years,  acted  from  time  to  time  as  a  clerk 
or  servant  of  Joshua,  his  father,  who  was  the  agent,  in  cor- 
respondence, drawing  contracts,  deeds,  bonds  and  mortgages, 
and  receiving  money  for  the  defendants,  but  was  never  an 
agent,  clerk,  or  servant  of  the  defendants,  and  never  acted 
as  such.  As  to  the  defendants,  therefore,  Virgil  Whitney 
was  a  mere  stranger,  and  they  were  no  more  bound  by  pay- 
ments to  him  than  by  payments  to  any  other  person.  He 
acted  from  time  to  time,  not  uniformily  or  constantly,  as  the 
clerk  or  servant  of  the  agent.    He  was  the  clerk,  or  servant, 
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or  agent  of  the  agent,  but  not  of  the  principals.  The  prin- 
cipal is  bound  by  the  authorized  acts  of  his  agent.  Such 
acts  are  his  acts,  and  it  is  upon  that  principle  alone  that  he 
is  bound.  But  when  the  agent  undertakes  to  act  or  do  his 
business  by  or  through  another,  the  acts  of  such  other  are  not 
the  acts  of  the  principal,  unless  the  agent  had  authority  to 
employ  or  appoint  others.  Acts  merely  mechanical  an  agent 
may  employ  others  to  perform,  having  first  determined  that 
such  acts  are  necessary  or  proper  to  bo  performed.  But  not 
so  with  acts  involving  the  exercise  of  a  discretion,  or  any- 
thing of  the  character  of  a  trust  which  is  in  its  nature  per- 
sonal to  an  agent.  In  such  cases  the  agent  has  no  right  to 
turn  the  principal  over  to  another  of  whom  he  knows  noth- 
ing. (2  Kent's  Com.,  633 ;  Com,  Ba/riTc  of  Lake  Erie  \.  Norton^ 
1  Ilill,  501.)  The  maxim  is,  delegatus  non  potest  delegare. 
The  authority  to  an  agent  from  a  principal  to  receive  money 
is  m()st  clearly  a  personal  trust  and  confidence  which  cannot 
be  delegated  without  certain  and  plain  authority.  It  does 
not  help  the  plaintiffs'  case  that  Vii'gil  Whitney  sometimes 
t»ok  money  from  the  settlers  or  purchasers  as  their  agent,  to 
carry  and  pay  to  the  defendants  at  Philadelphia.  It  is 
clear,  therefore,  that  this  money  paid  to  Yirgil,  which  never 
came  to  the  defendants'  hands  nor  to  the  hands  of  their 
authorized  agent,  was  not  in  law  a  payment  upon  the  bond 
and  mortgage.  The  promise  of  Joshua  Whitney  that  he 
would  assume  the  payment  to  Virgil  and  allow  it,  does  not 
estop  the  def^idants  from  insisting  that  the  payment  was 
never  made.  Granting  even  that  the  plaintiffs'  testator 
purchased  in  consequence  of  that  promise,  which  does  not 
appear,  it  would  not  so  operate.  He  could  not  estop  his 
principals  from  insisting  upon  what  was  true  by  any  act  or 
promise  outside  of  his  authority. 

Interest  at  the  rate  of  seven  per  cent  was  properly  allowed. 
The  lands  were  situated  in  Broome  county  in  this  State,  and 
the  securities  were  there  executed.  There  is  notliing  to  indi- 
cate that  a  rate  of  interest  different  from  that  allowed  by 
the  laws  of  tliis  State  was  intended  by  the  parties.  In  such 
a  case  the  law  of  the  place  where  the  contract  is  made  gov- 


1864.]  Lbwis  V,  Ingeesoll.  357 

Opinion  of  the  Court,  per  Johnson,  J. 

eras  as  to  the  rate  of  interest.  (3  Kent's  Com.,  460,  3d  ed. ; 
Story's  Conflict  of  Laws,  §296.)  There  is  no  question  of 
any  nsurioiis  intent  in  the  case  to  affect  the  application  of 
this  general  rule.  It  does  not  appear  from  the  case  where 
these  securities  were  made  payable.  It  is  plaiu,  however, 
that  they  were  New  York  and  not  Pennsylvania  contracts. 

The  only  remaining  question  on  the  case  is  whether  the 
letters  of  Eldredge  to  Miller  of  the  30th  September,  1884, 
and  of  the  7th  February,  1838,  and  the  letter  and  statement 
of  the  amount  due  upon  the  bond  and  mortgage,  of  August 
20th,  1834,  to  Eldredge  and  Collier,  were  admissible  in  evi- 
dence, against  the  plaintiffs'  objections.  Collier  and  Eldredge 
were  the  obligors  and  mortgagors,  and  were  seized  in  fee  of 
the  premises.  The  plaintiff  Lewis  derived  title  immediately 
jfrom  them,  and  of  course  claimed  under  or  through  them, 
subject  to  this  mortgage  debt.  The  land  in  his  hands  was 
bound  for  whatever  amount  remained  duo  and  unpaid  on  tho 
"bond  and  mortgage.  The  question  at  issue,  to  be  tried,  was, 
whether  the  debt  had  been  paid.  The  plaintiff  affirmed  that 
it  had  been;  and  the  burden  of  proving  the  fact,  rested 
upon  him.  These  letters  and  statements  were  a  part  of  the 
defendants'  evidence  to  show  that  the  payment  claimed  by 
the  plaintiff  to  have  been  made  had  never  been  made.  There 
was  no  question  between  the  parties  as  to  any  thing,  except 
this  item  of  $326.  Had  these  letters  been  offered  as  the  mere 
declarations  or  statements  of  Eldredge,  independently  of  his 
oral  evidence,  and  as  a  substitute  for  it,  they  would,  I  am 
inclined  to  think,  have  been  inadmissible  as  evidence,  as  being 
the  declaration  of  a  former  owner  of  the  land  and  the  princi- 
pal debtor,  against  a  subsequent  purcliaser  for  value  subject  to 
the  indebtedness.  But  they  were  not  so  offered  or  received. 
They  were  produced  and  identified  by  the  witness  Eldredge 
on  his  cross-examination.  He  had  forgotten  the  facts  therein 
stated,  but  was  able  to  say  in  substance  that  the  contents  of 
the  letters  were  undoubtedly  true  at  the  time  they  were 
written,  although  he  was  then  unable  to  remember  them. 
Under  these  circumstances  it  seems  to  me  these  papers  were 
admissible  as  auxiliary  to  the  testimony  of  Eldredfifo,  and 
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as  memorandums  made  by  him,  of  a  then  existing  state  of 
facts,  within  the  cases  of  HdUey  v.  SinsAaugh  (15  K.  Y», 
485) ;  Rw9d  v.  Hud^m  River  R.  R.  Co.  (17  id.,  136) ; 
Chray  v.  Mead  (22  id.,  462).  But  in  any  event  it  is  difficult 
to  see  how  the  admission  of  these  papers  could  have  worked 
any  possible  injuiy  to  the  plaintiff.  There  was  no  dispute 
that  the  amount  claimed  as  a  payment  was  paid  to  Yirgil 
Whitney,  and  unless  it  was  paid  over  by  him  to  the  defend- 
ants or  their  agents,  it  could  not  operate  as  a  payment. 
Aside  .from  that  amount  in  the  hands  of  Yirgil  Whitney 
there  was  no  pretense  that  the  debt  had  been  paid.  The 
plaintiff  was  able  to  show  this  money  paid  to  Yirgil,  but 
nothing  further.  He  did  not,  therefore,  make  out  any  case, 
even  prima  facie^  and  the  defendants  were  clearly  entitled 
to  judgment,  irrespective  wholly  of  the  evidence  furnished 
by  these  letters.  They  do  not  affect  the  question  of  the 
authority  of  Yiigil  Whitney  to  receive  the  money,  for 
the  defendants  in  any  way,  and  clearly  were  not  introduced 
or  used  for  that  purpose.  I  am  of  the  opinion,  therefore, 
that  the  judgment  is  right  and  should  be  affirmed. 
Judgment  affirmed. 
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Elizabitth  Btibton  v.  Cecelia  Burton  et  al.y  Executors  of 

William  E.  Burton,  deceased. 

The  alien  widow  of  a  naturalized  citizen  of  the  United  States,  although  she 
never  resided  within  the  United  States]  during  the  lifetime  of  her  husband, 
is  entitled  to  dower  in  his  real  estate. 

This  action  was  brought  in  the  New  York  Common  Pleas 
by  the  plaintiff,  to  recover  lier  dower  in  certain  lands  lying 
in  the  city  of  New  York,  of  which  her  husband,  William  £• 
Burton,  died  siezed. 

It  is  alleged  in  the  complaint  that  the  plaintiff,  being  a 
free  white  woman,  was  married  to  Burton  in  England,  on 
the  10th  April,  1823,  and  that  such  marriage  has  never  been 
annulled.  That  Burton  died  in  the  city  of  New  York  on  the 
10th  February,  1860,  siezed  and  in  possession  of  certain  prem- 
ises lying  and  being  in  said  city,  described  in  the  complaint. 
That  said  Burton  Teft  a  last  will  and  testament  which  has 
been  duly  proved  before  the  surrogate  of  said  city,  wherein 
and  whereby  he  divised  the  said  premises  to  the  defendants,^ 
Cecelia  Burton  and  John  J.  Cram,  in  fee,  which  persons  he 
appointed  exectuors  of  his  said  will.  That  the  plaintiff  has 
duly  demanded  her  dower  in  the  said  premises,  and  that  the 
same  be  admeasured  to  her ;  but  the  defendants  deny  her 
marriage  to  Burton,  and  refuse  to  set  off  her  dower.  Where- 
fore she  demands  judgment  for  her  dower,  and  that  the  same 
may  be  set  off  to  her,  and  also  for  $1,000  damages  by  reason 
of  withholding  the  same. 

The  defendants,  in  their  answer,  by  way  of  defense,  allege, 
first,  that  plaintiff  was  never  lawfully  married  to  said  Burton ; 
second,  that  the  plaintiff  was  born  in  Great  Britain,  and  has 
ever  since  resided  there,  and  until  within  the  year  preceding 
has  not  been  in  the  United  States  during  the  lifetime  of 
said  Burton.  That  she  was  an  alien  and  not  a  citizen  of  the 
United  States;  that  said  Burton  was  also  bom  in  Great 
Britain,  and  came  to  this  country  and  was  naturalized ;  at  the 
time  of  the  alleged  marriage  with  the  plaintiff,  he  was  an 
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alien  and  resided  within  the  kingdom  of  Great  Britain. 
After  snch  pretended  marriage  he  came  to  Pennsylvania, 
where  he  was  naturalized  on  the  8th  October,  1840.  There- 
after, and  in  1848,  he  removed  to  the  city  of  New  York, 
where  he  resided  until  his  death,  and  acquired  the  property 
described  in  the  complaint,  on  the  4th  October,  1851. 

The  plaintiff  demurred  to  the  second  defense,  because  the 
matters  therein  stated  do  not  constitute  a  counter  claim  or 
defense  to  the  cause  of  action  stated  in  the  complaint. 

The  demurrer  was  argued  before  Judge  Daly,  and  it  was 
by  him  overruled  and  judgment  thereon  ordered  for  the  defend- 
ants, with  costs.  The  plaintiff  appealed  from  the  said  judg- 
ment to  the  General  Term  of  said  court  of  Common  Pleas, 
and  that  court  affirmed  the  same,  with  costs.  From  that 
judgment  the  plaintiff  appeals  to  this  court. 

The  plaintiff  claims  to  be  a  citizen  of  the  United  States 
by  virtue  of  an  act  of  congress  passed  in  1855,  being  chapter 
71  of  the  laws  of  that  year,  entitled,  "  An  act  to  secure  the 
right  of  citizenship  to  children  of  citizens  of  the  United 
States  bom  out  of  the  limits  thereof."  The  second  section  of 
said  chapter  is  in  these  words :  "  And  be  it  further  enacted, 
that  any  woman  who  might  lawfully  be  naturalized  under 
exisUng  laws^  married,  or  who  shall  be  married  to  a  citizen 
of  the  United  States,  shall  be  deemed  and  taken  to  be  a 
citizen." 

C.  0^  Conor ^  for  the  appellant. 

JET.  A.  Craniy  for  the  respondent. 

MuLLm,  J.  An  alien  widow  of  a  native  bom  or  natural- 
ized citizen,  was  not  entitled  to  dower  in  the  lands  of  her 
husband  at  the  common  law.  (Co.  Litt.,  31 ;  2  Bl.  Comi, 
131 ;  4  Kent's  Com.,  36).  This  general  rule  has  been  some- 
what modified  in  this  State.  By  section  1,  of  chapter  49, 
of  the  laws  of  1802,  it  was  provided  that  all  purchases  of 
lands  made  or  to  be  made  by  any  alien  who  has  come  to  this 
State  and  becomes  an  inhabitant  thereof  shall  be  deemed 
valid  to  vest  the  estate  to  them  granted,  and  it  was  declared 
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lawful  for  Buch  alien  to  have  and  hold  the  same,  to  his  heirs 
or  assigns  forever,  and  to  dispose  of  the  same,  provided  that 
any  purchase  thereafter  made  should  not  exceed  one  thousand 
acres.  The  Supreme  Court  held,  in  SuUiff  v.  Forgay  (1 
Cowcn  89),  that  under  this  statute  the  widows  of  aliens  enti- 
tled by  the  act  of  1802,  and  the  acts  extending  the  same,  to 
hold  real  estate,  are  dowable.  The  judgment  in  this  case 
was  affirmed  by  the  Court  for  the  Correction  of  Errors,  in  5 
Cowen,  713. 

The  Revised  Statutes  embody  both  the  foregoing  sections 
of  the  act  of  1802,  and  the  construction  given  thereto  in  sec- 
tion 2,  of  title  3,  article  1,  chapter  1,  part  2,  which  section  is 
in  these  words : 

§  2.  The  widow  of  any  alien  who  at  the  time  of  his  death 
shall  be  entitled  by  law  to  hold  any  real  estate,  if  she  be  an 
inhabitant  of  this  State  at  the  time  of  such  death,  shall  be 
entitled  to  dower  of  such  estate  in  the  same  manner  as  if 
such  alien  had  been  a  native  citizen. 

It  was  declared  by  section  2  of  chapter  115,  of  the  Laws  of 
1845,  that  the  wife  of  any  alien,  resident  of  this  State,  who 
had  theretofore  taken  by  conveyance,  etc.,  any  real  estate, 
and  who  had  died  before  the  passage  of  said  statute,  and 
the  wife  of  any  alien  resident  of  this  State,  who  might  there- 
after take  by  conveyance,  etc.,  any  real  estate  should  be 
entitled  to  dower  therein,  whether  she  was  an  alien  or  a  citi- 
zen, but  dower  could  not  be  claimed  on  lands  conveyed  by 
the  husband  before  the  passage  of  said  act.  By  the  third 
section  of  the  same  chapter  it  was  provided,  that  amy  woman 
being  an  alien  who  had  theretofore  married  or  might  there- 
after marry  a  citizen  of  the  United  States,  shall  be  entitled  to 
dower  on  the  real  estate  of  her  husband  within  this  State,  as 
if  she  Was  a  citizen  of  the  United  States. 

These  are  the  only  exceptions  to  the  general  rule,  that  an 
alien  widow  is  not  entitled  to  dower  and  none  of  them  aid 
the  plaintiff,  unless  the  section  last  cited  may  be  held  to 
extend  to  her.  The  plaintiff  rests  her  claim  to  a  dower 
interest  in  the  premises  in  question,  on  the  ground  that  she  is 
by  virtue  of  the  act  of  Congress  above  cited,  a  citizen  of  the 
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United  States,  and  it  is  necessary  to  meet  and  dispose  of 
that  question  in  the  first  instance. 

Is  the  plaintiff  a  citizen  of  the  United  States?  To  bring 
an  alien  woman  within  the  provisions  of  that  act,  she  must 
be  first  capable  of  being  naturalized,  and  second,  married  to 
a  citizen  of  the  United  States. 

To  be  capable  of  naturalization  under  the  laws  of  tlie 
United  States  in  force  at  the  time  the  testator  acquires  the 
lands  in  question,  and  at  the  time  of  his  death,  the  applicant 
must  be :  First,  a  free  white  person.  Second,  she  must  Iiave 
resided  five  years  within  the  United  States.  Tliird,  she  niiiiit 
be  of  good  moral  character,  attached  to  the  principles  of  tlie 
Constitution  of  the  United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same.  Fourth,  she  must 
renounce  all  titles  or  orders  of  nobility,  if  any  she  has. 

It  is  not  alleged  that  the  plaintiff  does  not  possess  all  these 
qualifications,  except  one,  and  that  is,  she  has  not  been  a 
resident  of  the  United  States  five  years,  nor  for  any  length 
of  time  prior  to  the  death  of  her  husband.  At  the  death  of 
the  husband,  when  her  right  of  dower  became  vested,  if  any 
riglit  ever  vested  in  her,  she  was  not  a  resident  of  the  Unitcfl 
States,  and  could  not  at  that  time  or  at  any  time  prior  thereto 
have  been  lawfully  naturalized.  If  a  residence  of  five  years 
was  not  a  condition  precedent  to  citizenship,  residence  fv)r 
some  length  of  time  was  most  obviously  contemplated. 
Without  residence  she  could  not  be  naturalized,  and  it  is  tlie 
most  essential  of  all  the  requirements  for  naturalization,  and 
cannot  be  dispensed  with,  unless  the  intention  to  dispense 
with  it  is  most  clearly  manifested  by  the  legislature. 

It  cannot  require  argument  to  show  how  vitally  essential 
residence  is  to  entitle  a  person  to  become  a  citizen  of  a  coun- 
try to  which  he  does  not  owe  a  natural  allegiance.  The 
legislature  or  other  body  clothed  with  the  power  of  confer- 
ring the  right  of  citizenship  may  dispense  with  it ;  but  it  re- 
quires the  clearest  manifestation  of  such  an  intention  before 
it  can  be  admitted.  The  permanency  and  prosperity  of  a 
country  depend  in  a  great  degree  upon  the  attachment  of  it3 
citizens.     To  clothe  aliens  with  the  high  prerogative  of  citi- 
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zens,  who  have  never  resided  within  it,  who  know  nothing  of 
its  institutions,  who  have  never  felt  any  of  the  responsibili- 
ties which  a  permanent  resident  of  a  country  must  feel,  would 
be  an  act  of  madness  or  folly  of  which  sane  men  could  not  be 
guilty.  A  law  which  would  thus  break  down  all  the  barriers 
which  in  all  ages  and  all  countries,  barbarous  and  civilized, 
have  been  thrown,  around  the  acquisition  of  the  right  of  citi- 
zenship, would  in  a  few  years  utterly  destroy  the  govern- 
ment. Its  institutions  would  be  at  the  mercy  of  foreigners, 
whose  capacity  for  mischief  would  only  be  limited  by  the  ex- 
tent of  the  interests  which  they  might  have  at  stake.  No 
country  can  aflford  to  throw  open  the  right  of  citizenship  to 
all  who  may  desire  to  enjoy  it,  without  imposing  on  them  the 
duty  of  residing  within  it.  The  more  carefully  it  is  guarded, 
and  the  more  difficult  it  is  to  obtain  it,  the  more  highly  will 
it  be  prized ;  and  while  it  is  confined  to  those  only  who  come 
within  its  jurisdiction,  it  will  have  some  security  against  dis- 
order and  revolution. 

It  is  true  that  citizenship  is  conferred  by  acts  of  congress 
on  classes  of  persons  who  may  never  have  been  within  the 
United  States,  and  as  to  whom  it  is  not  made  a  condition 
that  they  shall  ever  become  residents ;  but  those  provisions 
do  not  manifest  an  intention  to  dispense  with  residence  in 
any  other  cases,  and  particularly  they  do  not  manifest  such 
an  intention  in  the  face  of  a  provision  which  makes  residence 
indispensable.  The  applicant  must  be  capable  of  being  law- 
fully naturalized.  This  he  or  she  cannot  be  while  a  resident 
and  citizen  of  another  countrv. 

It  is  insisted  by  the  plaintiff's  counsel  that  if  residence  is 
essential  to  entitle  an  alien  woman  to  be  deemed  a  citizen, 
the  residence  of  her  husband  should  be  deemed  her  resi- 
dence ;  and  as  in  this  case  Burton  was  a  resident  at  the  time 
of  his  death,  the  condition  is  fulfilled.  It  is  quite  obvious 
that  if  the  plaintiff,  on  lier  arrival  in  this  country,  had 
applied  to  a  court  of  competent  jurisdiction  to  be  naturalized, 
that  the  residence  of  her  husband  here  for  five  years  before 
Ills  death  would  not  have  been  received  as  a  compliance  with 
the   act  of   congress.      The  applicant   must  himself  have 
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resided  in  the  country  for  the  required  term,  and  it  cannot  be 
satisfied  by  a  residence  for  the  term  of  any  other  person.  If 
the  residence  of  the  husband  can  satisfy  the  statute,  I  can 
perceive  no  reason  why  the  naturalization  of  the  husband 
should  not,  and,  indeed,  why  it  does  not  ipso  facto  naturalize 
the  wife,  or  why  the  marriage  of  an  alien  woman  to  a  native- 
bom  citizen  should  not  clothe  her  with  the  rights  of  citizen- 
ship. But  it  is  well  settled  that  an  alien  wife  is  not  made  a 
citizen  by  either.  {Svdiff  v.  Forgay^  supra.) 

It  was  held  in  Wick  v.  Wick  (10  Wend.,  379),  that  the 
widow  of  a  natural  bom  citizen  could  not  be  endowed  by 
reason  of  her  alienism.  The  Court  for  the  Correction  of 
Errors  went  much  further,  and  held,  in  Priest  v.  Cummings 
(20  Wend.,  338),  that  even  the  naturalization  of  the  widow 
after  the  death  of  her  husband  did  not  relate  back  so  as  to 
entitle  her  to  dower  in  the  lands  of  her  husband,  of  which  he 
was  seized  at  the  time  of  his  death.  (See  ako  ConoUy  et  al. 
V.  Smith,  21  Wend.  59.) 

In  ITeUy  v.  Harrison  (2  Johns.  Cases,  29),  it  was  attempted 
to  sustain  the  alien  widow's  claim  of  dower  upon  the  pre- 
sumption or  intendment  that  the  residence  of  the  husband 
was  that  of  the  wife,  but  it  was  not  sanctioned  by  the  court. 
In  that  case  it  appeared  that  both  Kelly  and  his  wife  were 
bora  in  Ireland,  where  they  were  married  in  1750.  In  1760 
K.  came  to  New  York,  and  resided  there  during  the  revolu- 
tion and  until  his  death,  in  the  autumn  of  1798.  The  widow 
continued  to  reside  in  Ireland  even  down  to  the  bringing 
of  the  action.  It  was  held  that  as  they  were  both  British 
subjects,  she  was  entitled  to  dower  in  all  lands  owned  by  him 
prior  to  the  Declaration  of  Independence,  but  not  as  to  any 
lands  acquired  by  him  subsequent  thereto.  By  remaining  in 
Ireland  after  the  separation  of  the  colonies  from  the  mother 
country  she  became  an  alien,  and  therefore  not  dowable  of 
lands  acquired  while  her  alienage  existed.  Kadcliff,  J., 
speaking  of  the  intendment  that  the  residence  of  the  husband 
is  that  of  the  wife,  says :  If  the  case  had  been  silent  as  to 
her  continued  residence  abroad  it  might  have  been  presumed 
that  her  condition  followed  that  of  her  husband ;  but  she  is 
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expressly  stated  to  be  a  British  subject.  *  *  *  She  had 
it  in  her  power  to  pursufe  the  condition  of  her  husband  and 
entitle  herself  to  the  like  claim  (claim  for  do\rer)  in  his  sub 
sequent  estate.  Kot  having  done  this  she  must  be  deemed 
to  have  continued  a  British  subject,  and  ought  from  that 
period  be  restricted  to  her  rights  as  such.  Stoby,  J.,  in 
Shanks  v.  Dupard  (3  Peters,  248),  speaking  of  the  eflfect  of 
coverture  upon  the  national  character  of  a  woman,  a  native 
of  South  Carolina,  who,  during  the  revolution,  married  a 
British  officer  and  returned  with  him  to  and  thereafter 
resided  in  England,  says :  "  The  incapacities  oi  femes  covert 
provided  by  the  common  law  apply  to  the  civil  rights  and  are 
for  their  protection  and  interest.  Bat  they  do  not  reach  their 
political  rights  nor  prevent  their  acquiring  or  losing  a  national 
character.  Those  political  rights  do  not  stand  upon  the 
mere  doctrines  of  municipal  law,  applicable  to  ordinary  trans- 
actions, but  stand  upon  the  more  general  principles  of  the 
law  of  nations." 

If  the  plaintiff  could  be  brought  within  the  act  of  congress 
referred  to,  by  being  capable  of  being  naturalized,  I  should 
be  of  the  opinion  that  her  marriage  to  Burton  while  he  was 
an  alien  would  not  exclude  her  from  the  benefits  of  the 
statute.  This  was  an  enabling  statute,  and  is  to  be  liberally 
construed,  so  as  to  give  effect  to  the  intention  of  congress. 
At  the  death  of  her  husband,  she  was,  in  the  language  of  the 
act,  married  to  a  citizen  of  the  United  States.  There  would 
not  seem  to  be  any  sufficient  reason  for  holding  that  congress 
intended  to  extend  the  right  of  citizenship  to  women  whoso 
husbands  at  the  time  of  the  marriage  were  citizens,  and  to 
exclude  those  who  married  husbands  aliens  at  the  time  of 
the  marriage,  but  who  thereafter  became  naturalized.  It 
seems  to  me,  therefore,  that  it  is  not  necessary  in  order  to 
give  to  the  plaintiff  the  benefits  of  the  act  in  question,  that 
Burton  should  have  been  a  citizen  at  the  time  of  her  marriage 
to  him.  But  as  she  was  not  at  any  time  during  the  husband^s 
life  a  resident  of  the  United  States,  I  am  of  the  opinion  she 
did  not  become  entitled  to  be  naturalized,  and  consequently 
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is  not  a  citizen,  and  not  being  a  citizen  cannot  be  endowed' 
of  the  lands  in  question  as  such. 

The  right  to  dower  is  not,  liowever,  given  or  withheld  by 
act  of  congress,  except  so  far  as  the  right  to  it  may  be  made 
.  by  State  laws  to  depend  on  tlie  treaty  or  law-making  powers 
rested  by  the  Constitution  of  the  United  States  in  the  Federal 
L^overnment.  The  act  of  Congress  to  which  reference  has 
been  made  does  not,  of  itself,  give  to  or  withhold  dower  from 
alien  widows,  but  as  by  the  law  of  this  State  an  ab'en  widow 
cannot  be  endowed  and  a  citizen  widow  can,  tlie  act  of  Con- 
gress, by  making  her  a  citizen,  skives  lier  a  status  in  which 
the  State  law  clothes  lier  with  the  right  which  without  tlie 
act  of  congress  she  would  not  be  entitled  to  enjoy. 

As  the  right  to  dower  depends  upon  the  State  law,  and  as 
it  is  competent  for  the  State  to  give  the  right  to  alien  as 
well  as  native  bom  or  naturalized  widows,  we  must  go  to  the 

« 

State  statutes  to  ascertain  whether  the  plaintiff,  although  an 
alien,  is  not  entitled  to  dower. 

I  have  already  referred  to  the  only  provision  which  can  be 
said  to  reach  the  plaintiff,  and  as  it  is  very  brief,  I  will  again 
transcribe  it.  It  is  section  3  of  chapter  115,  of  the  Laws  of 
1845,  and  is  in  these  words,  viz. :  "  Any  woman  being  an 
alien  who  has  heretofore  married,  or  who  may  hereafter 
marry  a  citizen  of  the  United  States,  shall  be  entitled  to 
dower  in  the  real  estate  of  her  husband  within  this  State,  a8 
if  she  wore  a  citizen  of  the  United  States." 

The  plaintiff  at  the  time  of  the  passage  of  the  act  was  an 
alion^  and  had  theretofore  married  a  man  who  then  (the  pas- 
sage of  the  act)  was  a  citizen  of  the  United  States.  If  this 
is  the  fair,  reasonable  construction  of  the  section,  the.  plain- 
tiff by  virtue  of  it  is  entitled  to  dower,  she  comes  within  the 
very  letter  as  well  as  witliin  the  spirit  of  it. 

Two  reasons  are  urged  why  the  plaintiff  cannot  take 
under  the  provision  referred  to.  First,  because  her  husband 
was  not  a  citizen  at  the  time  of  the  marriage ;  and,  second, 
because  she  was  not  at  any  time  during  the  life  of  her  hus- 
band a  resident  of  this  State. 
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1.  Then  was  it  necessary  in  order  to  entitle  her  to  dower 
nnder  this  section,  that  her  husband,  at  the  time  of  their  mar- 
riage, should  have  been  a  citizen  of  the  United  States  ? 

It  will  be  seen  that  the  phraseology  of  the  section  of  the 
'  State  statute  and  of  the  second  section,  act  of  congress  of 
1855,  are  in  this  respect  identical.  The  construction  given 
to  the  act  of  congress  applies  to  the  act  of  1845.  Both  are  to 
be  liberally  construed.  Marriage  to  a  person  who  was  a  citi- 
zen at  the  time  of  the  passage  of  the  act,  whether  citizen  at 
the  time  of  the  marriage  or  not,  satisfies  both  their  language 
and  spirit.  It  was  the  alien  wives  of  citizens  who  were 
intended  to  be  benefited  by  the  statutes,  and  as  no  reason 
can  be  presumed  why  those  only  should  be  made  citizens  by 
the  one,  or  endowed  by  the  other,  who  had  married  husbands 
who  were  citizens  at  the  time  of  the  marriage,  rather  than 
those  who  should  marry  husbands,  aliens  at  the  marriage, 
but  who  thereafter  became  naturalized ;  and  as  the  evident 
intention  was  to  remove  a  disability  from  alien  women  whose 
husbands  were  citizens,  the  construction  should  be  such  as  to 
give  full  effect  to  the  beneficent  intention  of  the  legislature. 
There  is  nothing  in  the  mere  act  of  marrying  a  citizen  that 
should  entitle  the  wife  to  a  favor  which  the  woman  who  mar- 
ries an  alien,  afterward  naturalized,  would  not  seem  to  be 
equally  entitled.  The  fact  that  the  husband  of  an  alien  is  a 
citizen,  "  attached  (as  he  must  be)  to  the  principles  of  the 
Constitution  of  the  United  States,  and  well  disposed  to  the 
good  order  and  happiness  of  the  same,"  furnishes  some  secu- 
rity that  the  wife  will  not  bo  hostile  to  its  interest,  or  danger- 
ous to  its  peace. 

This  security  is  none  the  greater  by  reason  of  the  husband 
being  a  citizen  at  the  instant  of  marriage  rather  than  made 
such  the  next  day,  or  month,  or  year.  It  must  be  conceded 
that  it  was  competent  for  the  legislature  to  restrict  the  right 
of  dower  to  sucli  women  as  should  marry  husbands  who  were 
citizens  at  the  time  of  the  marriage.  But  as  we  are  to  arrive 
at  the  intention  of  tlie  law  makera  from  the  language  of  the 
statute,  construed  in  reference  to  the  evil  to  be  remedied,  or 
the  good  to  be  attained,  and  as  tlie  language  of  the  act  is 
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satisfied,  and  the  end  proposed  !>cst  attained  by  the  construc- 
tion wJiich  I  liavc  felt  constrained  to  {^ive  the  statute,  I  am 
of  the  opinion  that  under  it  tlie  phiintiif  is  entitled  to  dower. 

The  liberal  construction  given  by  the  Supreme  Court  to  the 
act  of  1802  in  Sutliff  v.  Forgay  {miprd)^  whereby  it  lield  tliat 
the  purchase  by  a  husband,  of  land  in  1804,  he  having  been 
naturalized  in  1803,  inured  to  the  benefit  of  the  alien  wife, 
and  entitled  her  to  dower  in  the  lands  so  j)urchased,  should 
bo  applied  to  the  statute  of  1845.  The  act  of  1802  under 
which  that  decision  was  made  declared  "  that  all  purchases 
of  land,  made  or  to  be  made,  by  any  alien  wlio  has  come  to 
this  State  and  become  an  inhabitant  thereof,  shall  be  deemed 
valid,  to  vest  the  estate  to  him  granted,  that  he  might  dispose 
of  and  hold  the  same  to  his  heirs  and  assigns."  By  an  act 
passed  in  1808  all  persons  authorized  by  the  act  of  1802  to 
acquire  real  estate  might  also  take  and  acquire  by  devise  and 
descent.  It  will  be  seen  that  there  is  no  allusion  to 
riglits  of  dower  in  either  statute,  yet  the  Supreme  Court  held 
that  as  the  wife  by  the  act  of  1802  was  capable  of  acquiring 
the  title  to  hold  the  purchase  of  the  husband  inured  to 
her  benefit,  so  that  at  the  time  of  his  purchase  she  acquired 
an  inchoate  right  of  dower  in  the  lands  so  purchased  by  him. 
The  same  court  in  the  subsequent  case  of  Priest  v.  Cum- 
mings  (16  Wend.,  617),  and  the  Court  for  the  Correction  of 
Errors  in  the  same  case  (20  Wend.,  338)  express  doubts  whether 
the  decision  in  the  first  case  was  put  on  the  true  ground,  yet 
they  do  not  question  the  correctness  of  it,  but  on  the  con- 
trary approve  the  liberal  constniction  which  the  court  gave 
to  the  statute  whereby  the  widow  was  held  entitled  to  dower. 

2.  Was  residence  in  this  State  essential  in  order  to  emtitle 
the  plaintiff  to  dower  ? 

The  act  does  not  in  terms  require  it,  and  I  do  not  think 
the  legislature  intended  to  require  it.  The  absence  of  any 
such  intention  is  demonstrated,  it  seems  to  me,  by  the  other 
provisions  of  the  act.  The  first  section  declares  that  any 
alien  resident  of  this  State  who  had  taken  a  conveyance  of 
real  estate  in  this  State,  before  filing  in  the  ofiice  of  the 
Secretary  of  State  the  deposition  specified  in  section  15,  title 
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1,  chapter  1,  of  the  gecond  part  of  the  Bevised  Statutes,  might 
on  filing  Bueh  deposition,  hold  such  real  estate  in  the  same 
manner  and  with  the  like  effect  as  if  he  was  a  citizen  of  the 
United  States.  By  the  second  section  of  the  same  act,  it  is 
provided  that  the  wife  of  any  alien  resident  of  this  State  who 
had  therefore  taken,  by  conveyance,  any  real  estate,  and 
who  had  died  before  the  passing  of  said  act,  and  the  wife  of 
any  alien  resident  who  might  thereafber  take  by  conveyance, 
etc.,  should  be  entitled  to  dower  therein,  whether  she  bo  an 
alien  or  citizen. 

By  the  fourth  section,  if  any  alien  resident  who>  had 
purchased,  or  who  should  thereafter  purchase  rieal  estate  and 
died,  or  should  thereafter  die,  leaving  persons  who  would 
answer  the  description  of  heirs  of  such  persons,  whether  citi- 
zens or  aliens,  were  declared  capable  of  taking  and  holding  as 
his  heirs ;  but  if  any  of  such  persons  were  males  of  ftill  age,  they 
should  not  hold  such  real  estate  unless  they  are  citizens,  or 
have  filed  the  deposition  required  to  be  filed,  in  order  to  enti- 
tle them,  if  aliens,  to  take  and  hold  real  estate. 

The  fifth  section  provides  that  the  devisee  or  grantee  of 
any  aUen  resident,  may  take  and  hold,  whether  a  citizen  or 
alien,  but  if  such  grantee  or  devisee  was  an  alien  and  a 
male  of  full  age,  he  must  make  and  file  the  deposition 
required  to  be  filed  before  he  should  be  enabled  to  take  and 
hold  the  premises  granted  or  devised. 

By  the  sixth  section  a  resident  alien  was  authorized  to 
grant  or  devise  real  estate  to  a  resident  alien,  if  such  grantee, 
etc.,  had  failed,  the  deposition  required  by  law,  on  condition 
that  the  resident  male  alien  of  full  age  should  himself  file  a 
deposition.  It  is  unnecessary  to  refer  to  all  the  provisions 
of  the  statute.  Suffice^t  to  say,  that  in  eight  out  of  the  first 
nine  sections,  where  residence  by  the  grantee  or  devisee  is 
considered  essential  by  the  legislature,  as  a  condition  prece- 
dent to  the  right  to  take  and  hold  land,  it  is  so  declared* 
But  the  third  section,  and  in  the  subsequent  sections,  where 
females  are  permitted  to  take  either  as  grantees  or  devisees, 
or  as  dowagers,  residence  is  not  made  a  condition,  it  being 
made  necessary  only  as  to  males  of  ftill  age.    By  making 
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residence  a  condition  as  to  one  class  of  persons,  and  omitting 
to  require  it  as  to  another  class,  conclusive  evidence  is  furn- 
ished that  the  legislature  did  not  intend  to  require  it  of  such 
other. 

It  is  urged  by  the  defendants'  counsel  that  to  give  the 
widow  dower  in  the  lands  of  her  husband  would  be  a  viola- 
tion of  the  Constitution  of  the  United  States,  which  declares 
that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  I  do  not  perceive  that  the  diffi- 
culty suggested  by  the  counsel  can  ai'ise.  If  I  am  right  in 
holding  that  the  widow  takes  not  under  the  act  of  congress, 
but  under  the  State  law  of  1845,  then  the  right  to  dower 
attached  the  instant  the  husband  purchased  the  land,  pre- 
cisely as  it  would  have  done  had  she  been  at  that  time  a  citi- 
zen of  the  United  States.  Unless,  therefore,  all  laws  giving 
dower  to  alien  widows  in  the  lands  of  husbands  are  imconsti- 
tntional,  there  is  no  reason  for  holding  the  act  of  1845  to 
be  so. 

I  am  of  opinion  that  the  judgment  of  the  Common  Pleas 
should  be  reversed,  and  judgment  ordered  for  the  plaintiff, 
overruling  the  demurrer,  with  costs. 

Inobaham,  J.  1st  The  plaintiff  was  not  a  citizen  when 
she  was  married. 

2d.  The  defendant  was  not  a  citizen  when  he  came  to  this 
country. 

3d.  The  plaintiff  never  came  to  this  country  during  the 
life  of  the  wife. 

4th.  The  plaintiff  could  not  have  been  naturalized  when 
the  husband  was. 

6th.  At  no  time  during  the  life  of  the  husband  could  the 
plaintiff  have  been  made  a  citizen. 

6th.  The  act  of  1845  does  not  confer  any  rights  of  citizen- 
ship on  the  plaintiff. 

7th.  The  act  of  1855  does  not  apply  to  her  because  she 
could  not  have  been  made  a  citizen  at  any  time  during  the 
life  of  the  husband. 
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8th.  The  right  of  the  husband  to  property  purchased  before 
the  wife  became  a  citizen,  cannot  be  impaired  by  any  eub- 
sequeut  legislation  of  Congress. 

9th.  Any  such  act  does  not  act  retrospectiyely  in  the  words 
"  can  be  construed  by  prospective  action." 

Judgment  should  be  affirmed. 

Wkight,  J.  The  action  was  for  the  admeasurement  of 
dower  on  lands  whereof  the  defendants'  testator  died  seized. 
There  was  a  demurrer  to  the  second  defense  set  up  in  the 
answer;  and  assuming  the  truth  of  the  allegations  of 
the  complaint  which  are  not  put  in  issue  by  the  second 
defense,  and  also  assuming  the  truth  of  the  allegations  of 
the  second  defense,  the  case  is  this :  William  E.  Burton,  the 
decedent,  and  the  plaintiff,  were  both  natives  of  England, 
and  by  birth  British  subjects.  They  were  married  on  the 
10th  April,  1823,  in  England,  where  they  both  then  resided. 
Burton  became  thereafter  a  resident  of  Pennsylvania,  and 
became  a  citizen  of  the  United  States  by  naturalization  on 
the  8th  October,  1840.  He  removed  to  this  State  in  1848, 
and  thenceforth  resided  therein  until  the  10th  February, 
I860,  the  day  of  his  death.  He  acquired  the  property  in 
question  on  the  4th  October  1851.  The  plaintiff  is  a  free 
white  woman.  She  always  resided  in  England  until  a  year 
prior  to  the  action,  and  never  was  in  the  United  States  dur- 
ing Burton's  lifetime. 

The  only  question  is,*  is  the  plaintiff  entitled  to  dower  in 
the  lands  mentioned  in  the  pleadings  ?  At  common  law  an 
alien  woman  was  not  entitled  to  be  endowed  of  the  land  of 
her  husband,  whether  he  was  a  citizen  or  not.  (Jenk.  Cent., 
p.  3,  case  2 ;  4  Kent  Com.,  36 ;  KeUy  v.  Harrison^  2  Johns. 
Cases,  29.)  But  the  rule  has  been  somewhat  changed  in  this 
State  by  statute.  (Laws  of  1845,  chap.  115,  §§  2,  8.)  The 
change  wrought,  however,  I  think  will  not  embrace  the  case 
of  the  plaintiff  if  she  be  an  alien..  The  statute  provides 
that  "  any  woman,  being  an  alien,  who  has  heretofore  mar- 
ried, or  who  may  hereafter  marry  a  citizen  of  the  United 
States  shall  be  entitled  to  dower  on  the  real  estate  of  her 
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hufiband,  within  this  State,  as  if  she  wae  a  citizen  of  the 
United  Stajbes."  (§  3.)  The  woman  must  before  or  after 
the  passage  of  the  act  in  1845,  have  married  a  citizen  of  the 
United  States.  At  the  time  of  the  plaintiff's  marriage  to  Bar- 
ton, in  1823,  he  was  an  alien.  The  evident  intention  was  to 
provide  for  cases  of  citizens  who  had  married  alien  wives 
either  before  or  after  the  passage  of  the  law;  and  whether 
the  case  of  the  widow  of  an  alien  naturalized  after  their 
marriage,  was  omitted  by  accident  or  design,  it  is  not  within 
the  provisions  of  the  statute.  Until  the  legislature  interfere, 
such  case  must  be  governed  by  the  common  law.  {Greer  v. 
iSbfii*^  26  How.  Pr.,  473.) 

But  was  the  plaintiff  an  alien  or  a  citizen  ?  If  the  latter, 
she  had  a  tight  to  be  endowed  of  the  estate  of  which  her  hu&r 
band  was  seized  during  the  coverture,  except  so  much  thereof 
as  he  had  aliened  previously  to  her  personal  disability  to  take 
dower  by  reason  of  her  alienism,  being  removed.  It  is 
claimed  that  the  act  of  Congress  passed  February  10th, 
1865  (10  Stat,  at  Lai^,  chap.  71),  made  her  a  citizen  from 
and  after  its  passage;  and  I  confess  that  I  am  of  the 
opinion  that  such  is  its  true  construction.  There  seems 
no  room  for  a  different  interpretation.  That  part  of  tbe 
act  affecting  the  case,  and  which  is  in  a  distinct  section,  is 
in  these  "words :  ^^  Any  woman  that  might  lawiully  be  natu- 
ralized under  the  existing  laws,  married,  or  who  shall  be  mar- 
ried to  a  citizen  of  the  United  States,  shall  be  deemed  and 
taken  to  be  a  citizen."  (§  2.)  The  provision  is  nearly  a  tran- 
script of  the  16th  section  of  the  act  of  7  and  8  Yictoria, 
chap.  66, 1844,  which  declared  ^^that  any  woman  married,  or 
who  shall  be  married,  to  a  natural  bom  subject  or  person  natu- 
ralized, shall  be  deemed  and  taken  to  be  herself  naturalized, 
and  have  all  the  rights  and  prlvil^es  of  a  natural  bom  sub- 
ject." Both  statutes  describe  a  condition  or  stahts  of  the 
^^  woman  "  existing  at  the  moment  they  were  passed.  The 
words  refer  merely  to  the  marriage  condition.  In  JRegina  v. 
Mamtvmg  (2  Carr.  and  Eir.,  886),  in  speaking  of  the  British 
act,  PoLLOOK,  Gh.  B.  said:  ^'  The  expression  of  the  statute  is 
'any  woman  married,'  that  is  '  ahready  married,'  and  in  that 


1804.]  BlTBITON  V.  BUBTON.  $78 

Opimon  of  the  Oourt,  per  Wbioht,  J. 


case  a  Swiss  woman  who  married  an  Englishman  was  denied 
her  jury  de  medicUate  UngtUB  on  the  groxmd  that  this  was 
the  privilege  of  an  alien,  and  the  prisoner  having  by  the  act 
been  made  a  British  subject,  with  all  the  incidents  that 
attached  to  that  statns,  she  was  not  entitled  to  it."  The  act  of 
congress  declares  that  '^  any  woman  married  (that  is,  married 
at  the  passage  of  the  act)  to  a  citizen  of  the  United  States, 
shall  be  deemed  and  taken  to  be  a  citizen."  The  effect  of 
the  act  was  to  grant  the  privileges  of  citizenship  to  women 
married  to  citizens  of  the  United  States  without  regard  to 
the  fact  whether  the  ceremony  of  marriage  had  preceded 
the  ceremony  of  naturalization  in  cases  where  the  husband 
was  a  naturalized  citizen,  provided  the  woman  herself 
"might  lawfully  be  naturalized  under  the  then  ft-giatiTig 
laws."  The  existing  naturalization  act  required  no  mora 
than  that  the  person  claiming  its  benefits  should  be  a  "  &ee 
white  person "  and  not  an  alien  enemy.  (Act  of  April  14, 
1802,  .2  Stat,  at  Large,  153).  Such  a  person  "  might  lawfully 
be  naturalized."  The  court  below  held  that  the  intent  and 
object  of  the  act  of  1855  was  to  grant  the  privilege  of  citizen- 
ship  to  an  alien  woman  resident  or  not  married  to  a  person 
who,  at  the  time  of  the  marriage,  was  a  citizen  of  the  United 
States,  or  at  farthest  to  an  alien  woman  residing  in  the 
United  States,  though  married  to  an  alien  abroad  and  who 
came  here  with  him,  or  followed  him  here,  and  in  one  or  the 
other  of  these  ways  identified  herself  with  the  country  of. 
his  adoption.  This  conclusion  was  reached,  not  from  looking 
at  the  act  itself  but  by  traveling  out  of  it.  The  court,  after 
learnedly  considering  previous  incomplete  legislation  of  con- 
gress on  the  subject  of  the  citizenship  of  children  of  American 
citizens  born  in  a  foreign  country,  jump  at  the  conclusion  that 
the  legislative  intent  was  to  make  citizens  of  those  alien  wives 
whose  husbands  were  citizens  at  the  time  of  the  marriage, 
and  not  at  the  time  of  the  passage  of  the  act,  or  at  most 
those  wives  of  persons  becoming  citizens  by  naturalization, 
and  who  resided  within  the  United  States.  But,  manifestly, 
where  the  legislature  declares,  in  clear,  precise  and  unambigu- 
ous terms  that  "  a  woman  married  to  a  citizen  of  the  United 
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States  (whether  native  bom  or  naturalized)  shall  be  deemed 
and  taken  to  be  a  citizen,"  courts  have  no  right  by  judicial 
construction  to  overrule  the  plain  and  explicit  expression  of 
the  legislative  will.  In  Hegina  v.  Manning  (atipra),  when 
the  case  was  in  the  Exchequer  Chamber  it  was  distinctly 
held  that  those  naturalization  acts  are  to  be  construed  liter- 
ally when  they  are  plainly  expressed,  and  are  not  to  be 
restrained  by  exceptions  inferred  or  implied  by  the  judges. 
It  is  not  for  courts  to  say  that  a  distinct  subsequent  enact- 
ment of  this  character  is  unwise  or  impolitic,  and  under 
color  of  interpreting  the  legislative  will  substitute  something 
that  they  deem  wiser  than  what  is  written  in  the  statute  book. 
But  if  this  were  properly  to  be  tolerated,  for  myself  I  could 
conceive  of  no  ground  for  excluding  from  the  benefit  of  the 
act  of  1855,  the  women,  who  at  the  passage  of  the  act  were 
the  wives  of  naturalized  citizens,  merely  because  the  cere- 
mony of  marriage  had  preceded  the  ceremony  of  naturali- 
zation. 

By  the  correct  interpretation  of  the  act  of  1855,  then,  I 
think  the  plaintiff  falls  within  that  class  of  persons  to  whom 
the  act  granted  the  privileges  of  citizenship.  It  is  true  that 
from  some  cause  she  never  actually  resided  in  this  country. 
But  the  act  does  not  require  that  the  woman  claiming  its 
benefits  shall  have  resided  within  the  United  States,  and,  if  it 
did,  the  residence  of  the  plaintiff,  was,  by  construction  of  law, 
the  same  as  that  of  her  husband.  (Story's  Conflict  of  Laws, 
§  46  ;  Warrender  v.  Warrmder^  9  Bligh.,  103, 104.)  It  is 
said,  furthermore,  that  she  did  not,  by  residence,  or  in  any 
other  way,  assume  the  allegiance  of  the  United  States,  or 
give  her  assent  to  the  citizenship  conferred  by  the  act.  This, 
however,  was  not  necessary  to  entitle  her  to  claim  its  bene- 
fits. The  privileges  of  citizenship  have  often  been  granted 
to  whole  classes  of  persons,  without  requiring  any  act  of 
assent  on  their  part,  or  subjecting  them  to  the  duties  of  alle- 
giance, or  exposing  them  to  the  penal  consequences  of  treason 
in  case  they  should  commit  acts  of  hostility  against  the  gov- 
ernment making  the  grant.  The  act  of  7  and  8  Victoria, 
before  alluded  to,  is  a  notable  example.  (1  Chitty's  Black- 
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Btone,  "166,  note  1 ;  Lxidlum  v.  Ludlum^  26  K  Y.,  376-378 ; 
Flick  V.  WdUr,  6  IlaiT.,  63,  64.) 

Tlio  point  was  raised  and  pressed  with  much  earnestness 
by  the  defendants'  counsel,  that  the  plaintiff  was  not  entitled 
to  claim  dower  on  the  land  described  in  the  complaint, 
it  having  been  purchased  by  Burton  in  1851,  and  an 
absolute  unincumbered  title  having  been  vested  in  him  prior 
to  the  passage  of  the  act  making  his  wife  a  citizen.  The 
objection  in  substance  is,  that  a  naturalized  wife  is  not  enti- 
tled to  claim  dower  in  lands  of  her  husband,  acquired  previ- 
ously to  her  naturalization.  The  gromid  of  the  objection  is 
a  want  of  power  in  congress  to  pass  any  law,  the  effect  of 
wliich  is  to  take  away  or  impair  vested  rights  of  property  in 
the  Imsband.  Burton,  it  is  said,  was  tlie  absolute  owner  of  the 
land  in  question  before  his  wife  was  naturalized,  and  an  act 
of  congress  by  which  property  is  taken  from  one  and  trans- 
ferred to  another,  or  by  which  the  property  of  one  is  taken 
or  destroyed  without  compensation,  even  though  it  is  not 
transferred  to  another,  is  within  the  condemnation  of  that 
provision  of  the  federal  Constitution,  which  declares  that "  no 
person  shall  be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law"  (amendments  to  U.  S.  Const.,  Art.  6),  and 
that  to  create  a  contingent  right  of  dower,  and  attach  it  to 
land  of  which  he  is  the  absolute  owner,  so  as  to  diminish  its 
vendible  value  and  limit  his  power  of  disposition  in  respect 
to  it,  is  a  taking  of  his  property  in  a  constitutional  sense. 
The  difficulty  with  this  argument  is,  that  the  act  of  congress 
naturalizing  the  wife,  of  itself  gives  nothing  to  the  wife  or 
takes  anything  from  the  husband  in  the  nature  of  prop- 
erty ;  it  merely  removes  a  personal  disability  of  the  wife  to 
take  dower  by  reason  of  her  alienism ;  and  in  this  Burton  had 
,  no  vested  right.  A  right  in  the  wife  to  take  dower  was,  at 
all  times,  a  fundamental  feature  in  the  law  and  civilization 
of  the  people  amongst  whom  he  and  the  plaintiff  were  bom 
and  married. 

He  did  not  depart  from  the  sovereignty  of  that  civilization 
when  he  removed  to  this  country  and  became  an  inhabitant 
thereof.  (1  Greenl.  Cruise,  title  6,  ch^p.  1,  §§  1,  2,  3,  4, 


876  BuBTON  V.  BuBTON.  [Dec, 

Opinion  of  the  Court,  per  Wright,  J. 

6,  6;  Park  on  Dower,  p.  2  and  notes.)  Personal  diBa- 
bilities  are  impofied  or  removed  by  the  State  as  a  matter  of 
State  policy ;  and  no  third  person  has  either  a  legal  interest 
or  a  right  of  the  nature  of  property  in  their  existence  or  con* 
tinn(mce»  The  effect  of  their  absence  or  presence  on  the  in- 
dividoal  interests  of  third  persons  is  merdy  incidental.  The 
creation  or  preservation  of  snch  interests  is  never  an  object 
or  a  duty  of  the  legislature  in  dealing  with  such  disabilities. 
It  is  purely  a  matter  of  public  policy.  A  married  woman 
may  obtain  naturalization  without  the  consent  of  her  hus- 
band {Priest  V.  Oummmg^  16  Wend.,  626 ;  S.  0.  on  Error, 
SO  id.,  846) ;  and  in  virtue  of  her  naturalization  she  ^t  once 
becomes  entitled  by  act  and  operation  of  law  to  dower  on 
all  lands  theretofore  acquired  by  him,  and  of  which  he  was 
seized  during  the  coverture,  except  such  as  he  had  previously 
aliened.  In  other  words,  3S  against  the  husband,  the  act  of 
naturalization  perfects  her  right  in  respect  to  his  previously 
acquired  lands.  ^*  When  an  alien  woman,''  says  Cbuisb,  "  is 
created  a  denizen^  she  becomes  entitled  to  dower  out  of  all 
the  lands  whereof  her  husband  was  seized  at  the  time  when 
she  was  created  a  denizen ;  but  not  out  of  any  lands  whereof 
he  was  seized  before,  and  which  he  had  aliened."  (1  OreenL 
Cruise,  title  6,  chap  1,  §  30.)  So  if  she  were  naturalized. 
{Priest  V.  Omwmmjgs^  16  Wend.,  617.) 

The  judgment  of  the  Oommon  Pleas  should  be  reversed, 
and  judgment  given  for  the  plaintiff  on  the  demurrer  to  the 
aeoond  defense,  with  directions  that  the  court  below  proceed 
to  try  the  question  of  fact  presented  by  the  first  defense. 

All  concur  with  Wbight  excent  Davis  and  Hogeboom. 

Judgment  reversed* 


1864.]  Bond  v.  Whiiett.  87 

StatemflDt  of  case. 


Walteb  S.  BoisTD,  Appellant,  v.  James  S.  Willett,  Admin- 

ifitrator,  etc.,  Bespondent. 

To  make  a  valid  levy  upon  goods,  it  is  neoesBazy  that  the  property  Bhoold  be 
in  view  and  under  control  of  the  ofBioer;  that  he  should  assert  such  control 
either  by  removing  the  property,  or  asserting  the  levy,  and  that  some  mem- 
orandum of  the  levy  should  be  made  at  the  time. 

The  leaving  of  the  goods  in  the  possession  of  the  debtor,  although  at  the  risk 
of  the  officer,  does  not  invalidate  the  levy. 

Thb  plaintiff  appeals  from  a  judgment  in  favor  of  the 
defendant,  who  was  sheriff  of  the  city  and  county  of  New 
York.  The  action  was  to  recover  seventeen  pieces  of  silk 
levied  on  by  the  sheriff  under  an  execution,  in  favor  of  F. 
A.  Conkling  against  Eemsen  &  Dingee,  who  were  partners  and 
were  in  possession  of  a  stock  of  goods,  of  which  the  silks  were 
a  portion, -in  their  store  on  Sixth  avenuej  in  New  York. 
Betnsen  &  Dingee  failed  in  business,  and  were  largely 
indebted  to  Bliss,  Briggs  and  Douglass.  They  sold  to  Bliss, 
Briggs  and  Douglass  their  whole  stock  of  goods  for  a  gross 
sum  agreed  on  between  them.  The  sale  took  place  on  the 
12th  September,  1856.  About  the  middle  of  September  the 
plaintiff  bought  the  stock  of  goods  from  Bliss,  Briggs  and 
Douglass.  The  store  was  then  closed,  and  the  plaintiff  had 
heard  of  the  failure  of  Bemsen  &  Dingee. 

Previous  to  the  sale  by  Bemsen  &  Dingee  of  their  stock, 
a  judgment  was  recovered  against  them  in  favor  of  Conkling 
and  others  on  27th  August,  1856,  and  an  execution  was  issued 
thereon  on  the  same  day  to  the  sheriff  of  New  York.  On 
the  same  day  the  deputy  went  with  it  to  the  store  of  Eemsen 
&  Dingee.  He  saw  Mr.  Dingee  and  told  him  he  had  an 
execution  against  the  concern.  Dingee  asked  who  issued  it ; 
the  deputy  showed  it  to  him.  Dingee  said  it  was  premature. 
Deputy  told  him  he  must  levy  on  the  property.  Dingee  said 
he  would  like  to  see  his  counsel,  and  named  Mr.  0.  B.  Smith.  - 
The  deputy  said  he  had  no  objection  to  his  seeing  his  coun- 
sel before  he  removed  the  property.    He  then  told  him  he 
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must  make  his  levy,  and  took  up  one  of  the  bill-heads  of 
Bemson  &  Dingee  and  on  it  made  memorandum  of  leTy. 
This  memorandum  was  produced  in  court,  and  among  otlier 
things  contained  fifty  pieces  of  silk  (black  and  colored).  He, 
at  the  same  time,  made  an  indorsement  on  the  execution,  27th 
August,  1856,  levied  on  stock  of  dry-goods  in  store  204  and 
206  Sixth  avenue. 

On  the  next  day  an  order  was  served  on  the  sheriff  staying 
all  proceedings. 

On  the  20th  September,  1856,  the  sheriff  went  to  the  store 
and  found  persons  who  said  they  were  acting  for  plaintiff 
measuring  the  goods. 

Bond  claimed  to  own  the  goods.  The  deputy  sheriff  and 
Bond  agreed  that  the  sheriff  should  abandon  his  levy  on  all 
the  goods  but  the  black  silks,  and  Bond  agreed  to  buy  them 
in  for  J2,000.  Bond  told  deputy  the  silks  were  a  part  of  the 
stock  of  Remsen  &  Dingee.  He  set  them  apart  aiid  then 
replaced  them. 

Defendant's  counsel  on  the  trial  claimed  that  as  there  had 
been  an  actual  levy  proved,  the  plaintiff  must  show  he  had 
no  notice  of  the  execution. 

The  plaintiff  denied  that  there  had  been  any  levy  proved,  or 
if  there  was  that  it  had  been  abandoned.  The  plaintiff  claimed 
to  submit  the  questions  of  abandonment  and  notice  to  the 
jury,  which  was  refiised  by  the  court,  and  the  jury  were 
instructed  to  find  a  verdict  for  the  defendant. 

The  jury  found  for  the  defendant,  and  the  exceptions  were 
directed  to  be  heard  at  the  General  Term,  where  judgment 
was  ordered  on  the  verdict  for  the  defendant,  and  the  plain- 
tiff appealed  to  this  court. 

John  H.  Reynolds^  for  the  appellant. 

A.  S.  Vanderpod,  for  the  respondent. 

Ingraham,  J.  The  principle  question  in  this  case  is, 
whether  there  was  a  valid  levy  on  the  silks  in  controversy. 
If  there  was  and  it  was  not  abandoned  by  the  sheriff  after- 
ward, the  plaintiff  could  not  recover. 
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That  there  was  a  safficient  levy  as  against  the  debtors  in 
the  execution  there  can  be  no  doubt.  This  was  so  held  in 
Jioth  V.  Wdlsy  in  this  court,  decided  at  June  Term,  1864.  In 
that  case  the  sheriff  went  to  the  store  of  the  defendant  in  the 
execution,  saw  the  goods  there.  The  sheriff  showed  tlie 
execution  to  the  debtor,  who  told  him  he  need  not  levy  but 
would  pay  in  a  few  days.  Sheriff  told  him  he  could  hold  his 
levj-^,  but  would  give  him  time  to  pay.  This  was  all  that  was 
done,  and  Selden,  J.,  says :  "  The  goods  being  present  and 
within  the  power  of  the  sheriff,  these  circumstances  consti- 
tuted such  an  exercise  of  dominion  over  them  as  amounts  to 
a  levy  at  least  as  against  the  defendants  in  the  execution." 
(23  Wend.,  490  ;  4  Kern.,  70.) 

I  consider  that  case  so  conclusive  as  to  the  sufficiency  of 
the  levy  so  far  as  relates  to  the  debtor,  that  it  is  unnecessary 
to  examine  any  other-authorities  on  that  point.  (5  Denio,  619.) 
The  question  then  is  what  additional  facts  are  necessary  to 
make  out  a  levy  that  will  bind  the  property  in  the  hands  of 
purchasers.  The  statute  only  protects  purchasers  in  good 
faith,  between  the  delivery  of  the  execution  to  the  sheriff 
and  the  actual  levy.  (2  K.  S.,  366,  §.  17.)  "  The  title  of  a 
purchaser  in  good  faith  of  any  goods  acquired  prior  to  the 
actual  levy  of  an  execution,  without  notice  of  any  such 
execution  being  issued,  shall  not  be  divested  by  the  fact  that 
such  execution  had  been  delivered  to  an  officer  to  be  exe- 
cuted before  such  purchase  was  made."  If  the  levy  has  been 
actually  made  before  the  purchase  it  is  as  effectual  against 
the  purchaser  as  it  is  against  the  debtor. 

In  Hay  v.  Sarcaurt  (19  Wend.,  495),  Nelson,  Ch.  J., 
says :  "  What  constitutes  a  levy  accordiilg  to  the  practice  in 
this  State  has  been  well  settled  and  is  not  now  open  to  dis- 
pute. The  officer  must  take  actual  possession,  and  for  this 
purpose  goods  should  be  within  his  view  and  subject  to  his 
disposition  and  control.  It  is  not  necessary  that  he  should 
remove  them  or  leave  an  assistant  in  possession.  They  may 
be  left  with  the  defendant  at  the  risk  of  the  plaintiff  or  of 
the  officer,  or  security  for  delivery  at  a  future  day  may  be 
taken."    This  case  was  approved  in  Van  Wyck  v.  Pine  (2 
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Hill,  666),  where  it  is  said:  "To  constitute  a  valid  levy 
the  goods  should  be  within  the  view  of  the  officer  and  sub- 
ject to  his  control."  (See  also  WesterveU  v.  Pinchney,  14 
Wend.,  138.)  In  Cormah  v.  Sale  (23  Wend.,  462),  it  was 
held  that  seeing  the  goods  in  boxes,  making  a  memoran- 
dum of  them  on  the  execution,  and  declaring  that  he 
had  seized  them,  was  sufficient  to  authorize  the  owner  to 
maintain  trespass,  although  the  goods  were  in  no  way  taken 
away  or  interfered  with.^'  In  Ccmp  v.  Chamberlin  (5  Denio, 
198  ,  BxABDSLBT,  Gh.  J.,  says :  "  In  order  to  constitute  a  valid 
levy  as  to  third  persons  the  goods  must  not  only  be  within 
view  of  the  officer,  but  must  be  subjected  to  his  control.  He 
must  take  actual  possession,  which,  although  the  goods  are 
present  can  only  be  done  by  manual  acts,  or  by  an  oral 
assertion  that  a  levy  is  intended,  and  which  is  acquiesced  in 
by  those  who  are  present  and  interested  in  the  question. 
There  must  be  possessory  acts  to  indicate  a  levy  or  it  must 
be  asserted  by  word  of  mouth,  so  that  what  is  thus  done  by 
the  officer  if  not  justified  by  the  process  will  make  him  a 
trespasser."  In  Green  v.  Bv/rke  (23  Wend.,  490),  Cowen,  J., 
says :  "  An  actual  taking  of  the  goods  does  not  necessarily 
Imply  an  actual  touching  of  the  goods,  but  merely  such  a 
course  of  action  as  is  calculated  to  reduce  them  to  the 
dominion  of  the  law.  And  in  Bwrker  v.  Binrvmger  (4  Kern., 
270),  Johnson,  J.,  held  that  a  manual  interference  with  the 
property  was  not  necessary  to  the  validity  of  the  levy.  He 
says :  "  An  assertion  of  right  by  an  officer  in  virtue  of  pro- 
cess in  his  possession  in  respect  to  goods  within  his  power  is  an 
actual  taking  possession  of  them." 

Prom  this  examination  of  the  cases  there  can  be  no  diffi- 
culty in  ascertaining  what  constitutes  a  valid  levy  either 
against  the  debtor  or  against  any  persons  claiming  title 
through  him  to  the  property : 

First,  the  property  must  be  in  the  view  and  under  the  con- 
trol of  the  officer. 

Second,  the  officer  must  take  possession  of  the  propjsrty 
either  by  removing  or  by  an  oral  declaration  that  a  levy  is 
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intended,  and  that  the  officer  claimB  to  hold  the  goods  under 
such  levy. 

Third,  an  inventory,  or,  at  least,  a  memorandnzn  of  the 
levy  shonld  be  made  at  the  time. 

Fonrth,  leaving  the  goods  in  the  possession  of  the  debtor 
nntil  the  sale,  is  at  the  risk  of  the  officer,  but  does  not  in- 
validate the  levy. 

The  facts  proven  in  this  case,  in  my  judgment,  show  a 
sufficient  levy  on  the  part  of  the  sheriff  to  hold  the  property 
even  against  a  subsequent  honajide  purchaser.  He  went 
into  the  store  where  the  property  was,  looked  at  it  sufficiently 
to  ascertain  the  character  of  the  goods  before  him,  informed 
the  debtor  that  he  had  an  execution  against  him,  and  when 
the  debtor  remonstrated  as  to  the  regularity  of  the  execution, 
he  insisted  on  the  necessity  of  his  making  a  levy.  When  the 
debtor  still  asked  for  time  to  see  his  counsel,  the  officer  was 
willing  to  give  him  time  to  see  his  counsel,  but  still  insisted 
on  the  performance  of  his  duty  in  making  the  levy ;  and  in 
his  presence  took  up  a  piece  of  paper  and  made  an  inven- 
tory  of  the  articles  levied  on,  which  he  placed  within  the 
execution,  and  indorsed  upon  the  process  the  fact  of  having 
levied  that  day  on  the  stock  of  goods. 

I  am  at  a  loss  to  see  what  other  acts  the  sheriff  could  have 
done  to  make  the  levy  more  valid  except  to  remove  the  goods 
from  the  debtor's  possession.  Had  such  removal  taken  place, 
then  no  doubt  would  have  been  expressed  as  to  the  validity 
of  the  levy.  So  long  ago  as  the  case  of  JSuUer  v.  Maynard 
(11  Wend.,  548),  it  has  been  held  that  leaving  the  property  in 
possession  of  the  debtor  for  a  reasonable  time,  and  without 
an  improper  motive,  after  the  levy,  was  not  fraudulent,  but 
the  rights  of  the  plaintiff  and  officer  remained  in  full  vigor. 
It  is  not  necessary  that  the  officer  should  measure  or  weigh 
the  goods,  or  ascertain  the  exact  quantity  of  each  before  the 
levy  is  complete.  That  he  can  do  afterward,  if  necessary, 
before  the  sale. 

It  is  urged  by  the  appellant's  counsel  that  there  is  no  evi- 
dence that  the  silks  in  controversy  were  in  sight  at  the  time 
of  the  levy.    There  is  no  proof  that  they  were  not. .  The  in- 
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ventory  made  contains  fifty  pieces  of  silk  (black  and  colored) ; 
and  in  the  absence  of  any  evidence  to  the  contrary  the  pre- 
sumption is,  that  they  were  before  him.  If  the  plaintiff  in- 
tended to  rely  on  this  ground  he  should  have  shown  that  the 
silks  in  question  were  not  in  the  store  when  the  levy  was 
made. 

There  is,  however,  another  fact  in  this  case  which  should 
estop  the  plaintiff  from  denying  that  these  goods  were  a  part 
of  those  levied  on  at  that  time  by  the  officer.  In  order  to 
enable  the  plaintiff  to  dispose  of  the  stock  of  goods  he  agreed 
with  the  officer,  if  he  would  abandon  the  levy  on  the  residue 
of  the  goods,  he  would  lay  out  these  silks  as  the  silks  to  be 
taken  imder  the  execution.  He  said  they  were  suiScient  for 
that  purpose,  tied  them  up  himself,  and  agreed  to  bid  for  them 
if  sold,  enough  to  satisfy  the  execution.  After  having  obtained 
a  release  of  all  the  other  property  covered  by  the  le\y,  it  is 
too  late  for  the  plaintiff  to  urge  that  the  silks  lie  persuaded 
the  officer  to  hold  under  his  levy  were  not  a  part  of  the  goods 
originally  seized  by  him. 

The  case  depended  entirely  upon  the  validity  of  the  levy, 
and  on  this  point  there  was  but  one  witness,  and  his  state- 
ment was  uncontradicted.  It  became  a  question  of  law 
whether  the  levy  was  sufficient,  and  there  was  no  question 
of  fact  to  go  to  the  jury.  The  court  properly  instructed  the 
jury  to  find  for  the  defendant. 

The  judgment  should  be  affirmed  with  costs. 

Davies,  J.  This  action  is  in  the  nature  of  replevin,  brought 
by  the  plaintiff,  to  recover  certain  goods  taken  by  and  in  the 
possession  of  the  defendant  intestate,  as  sheriff  of  the  city  and 
county  of  New  York.  He  claimed  to  hold  the  property  by 
virtue  of  a  levy  thereon  made  on  the  27th  of  August,  1856, 
under  and  by  virtue  of  an  execution  issued  out  of  the  Supreme 
Court,  in  favor  of  Frederick  A.  Conkling,  and  others,  against 
Eemsen  &  Dingee.  The  defendants  in  the  execution  were 
copartners,  under  the  name  of  Eemsen  &  Dingee,  mer- 
chants, and  doing  business  and  having  their  store  at  Nos. 
204  and  206  Sixth  avenue,  in  said  city.    It  was  proved  by 
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the  deputy-sheriff,  the  only  witness  examised  on  the  trial  as 
to  the  levy,  that  immediately  upon  the  receipt  of  the  exJ^ecu- 
tion,  he  proceeded  to  Eemsen  &  Dingee's  store,  and 
announced  his  business  to  the  debtor  Dingee,  told  him  he 
had  an  execution  against  the  firm,  showed  him  the  execution 
and  told  him,  notwithstanding  Dingee's  objection,  that  the 
judgment  had  been  prematurely  perfected,  that  he  "  must 
act  under  this  writ,  and  must  levy  ou  tbc  property."  Dingee 
wished  to  see  his  lawyer,  the  witness  told  him  he  must  make 
his  levy,  and  he  took  up  one  of  the  bill-heads  of  the  firm  and 
on  it  made  a  memorandum  of  levy.  lie  testified,  "  I  also 
made  an  indorsement  on  the  execution  in  these  words :  27th 
August,  1856,  levied  on  stock  of  dry  goods  in  store  204:  and 
206  Sixth  avenue." 

By  an  arrangement  made  between  the  officer  and  Dingee, 
the  officer  agreed  to  leave  the  goods  levied  on  in  the  store, 
and  the  next  day  an  order  staying  proceedings  on  the  execu- 
tion was  served  on  the  sheriff,  and  which  was  not  discharged 
until  the  19th  or  20th  of  September  following,  when  the 
officer  went  to  the  store  and  took  possession  of  the  goods. 
The  goods  were  then  claimed  by  the  planitiff  as  having  been 
purchased  by  him  from  the  firm  of  Bliss,  Briggs  &  Douglass, 
who,  it  was  alleged,  purchased  the  same  from  Remsen  & 
Dingee,  the  defendants  in  the  execution,  on  or  about  the  12th 
of  September,  1856,  and  the  goods  claimed  by  the  deputy 
sheriff  to  be  levied  on,  were  sold  by  Bliss,  Briggs  &  Doug- 
lass, to  the  plaintiff  Bond,  on  the  19th  of  September,  1856. 

On  the  20th  of  September  1856,  after  the  order  staying  pro- 
ceedings had  been  vacated,  the  deputy  sheriff  called  at  the 
store  and  found  Bond,  the  plaintiff,  there,  who  claimed  the  silks 
and  who  was  then  informed  of  the  levy  and  the  claim  of  the 
sheriff  thereunder.  The  latter  then  took  possession  of  the  silks, 
and  the  plaintiff  brought  this  action.  On  the  trial,  the 
defendant's  counsel  claimed,  that,  there  being  an  actual  levy 
proved,  the  plaintiff,  before  he  could  recover,  must  show  that 
he  had  no  notice  of  the  execution.  The  plaintiff  claimed 
Jiat  there  had  been  no  actual  levy,  and  that  even  if  there  had 
been,  it  had  been  abandoned.    The  court  decided  as  matter 
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of  law,  that  there  had  been  an  actual  levy.  The  plaintiff 
then  claimed  to  go  to  the  jury  on  the  qneBtion  of  abandon- 
ment, and  also  on  the  qneetion  of  notice  of  execntion  ifisued. 
Both  of  these  clauns  were  refused  by  the  court,  and  the 
plaintiff's  counsel  excepted  to  each  of  said  refusals,  and  the 
judge  thereupon  instructed  the  jury  that  there  was  nothing  in 
the  case  for  them  to  pass  upon  except  the  value  of  the  property, 
and  that  under  the  evidence  they  must  find  a  verdict  for  the 
defendant,  assessing  the  value  of  the  property.  To  which 
instructions  of  the  judge  and  any  point  thereof,  the  plaintiff's 
counsel  then  and  there  excepted,  and  the  jury  found  a  ver- 
dict for  the  defendant  assessing  the  value  of  the  goods,  and 
damages  for  their  detention  at  $1,868. 48,  and  six  cents  dam- 
ages. And  thereupon  the  judge  directed  that  the  hearing 
upon  the  said  exceptions  should  be  had  in  the  first  instance, 
at  the  General  Term. 

And  the  General  Term,  on  the  hearing  of  said  exceptions, 
overruled  the  same,  and  rendered  judgment  upon  said  ver- 
dict for  the  defendant  for  the  sum  of  $2,429.94,  and  the 
plaintiff  thereupon  appealed  to  this  court.  Fending  this 
appeal  the  defendant  died,  and  the  suit  has  been  revived,  by 
making  his  administrator  party  defendant.  At  the  com- 
mon law  no  levy  upon  personal  property  was  necessary,  the 
goods  were  bound  from  the  award  or  teste  of  the  execution, 
and  the  sheriff  could  take  the  goods  out  of  the  hands  of  even 
a  banafide-pnTcAiBaer.  (Anonymous,  Oro.  Eliz.,  174;  Bvrcher 
V.  Wisemwnd^  id.,  440.) 

As  a  judgment  when  entered  during  the  term  had  relation 
back  to  the  first  day  of  the  term,  the  execution  could  be 
tested  as  of  the  first  day  of  the  term,  so  it  might  well  hap- 
pen that  the  title  of  the  sheriff  was  superior  to  that  of  a  hona 
fide  purchaser,  even  though  he  had  become  such  purchaser 
before  the  entry  of  the  judgment* 

To  remedy  the  evils  which  this  relation  of  the  writ  occa- 
sioned, the  Statute  of  Frauds  (29,  Car.  2d,  ch.  3,  §  16), 
enacted  that  no  writ  otfi^  facias^  or  other  execution,  shoxdd 
bind  the  property  or  the  goods  of  the  debtor  but  from  the 
time  of  the  delivery  of  the  writ  to  the  sheriff,  and  the  sheriff 
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was  required  to  indorse  upon  the  writ  the  time  of  its  receipt 
by  him. 

This  provision  was  early  incorporated  into  the  legislature 
of  this  State.  The  present  provision  of  the  Eevised  Statutes 
is,  that  whenever  an  execution  shall  be  issued  against  the 
property  of  any  person,  his  goods  and  chattels,  situated 
within  the  jurisdiction  of  the  officer  to  whom  such  execution 
shall  be  delivered,  shall  be  bound  only  from  the  time  of  the 
delivery  of  the  same  to  be  executed.  (2  B.  S.,  365,  §  13.) 

The  goods  and  chattels  of  Kemsen  &  Dingee,  the  defend- 
ants in  the  execution,  were  bound  and  subject  to  the  same, 
on  the  27th  of  August,  1856,  and  the  lien  of  that  execution, 
thus  created,  could  only  be  defeated  by  the  title  of  a  pur- 
chaser in  good  faith,  without  notice  of  the  execution.  This 
court  held,  in  the  case  of  JSoth  v.  WeUsy  decided  at  June 
Term,  1864,  that  the  right  of  the  sheriff  to  sell  the  goods  of 
a  judgment  debtor  within  his  bailiwick,  at  the  time  of  the 
receipt  of  the  execution  by  him,  without  any  actual  levy, 
remained  perfect  as  against  the  judgment  debtor,  when  no 
title  of  a  bona  fide  purchase  intervened,  or  was  set  up. 

But  it  is  also  declared  by  tlie  lleviscd  Statutes,  that  the 
title  of  any  purchaser  in  good  faith,  of  any  goods  or  chattels* 
acquired  prior  to  the  actual  levy  of  any  execution,  without 
notice  of  such  execution  being  issued,  shall  not  be  diverted 
by  the  fact  that  such  execution  had  been  delivered  to  an  offi- 
cer to  be  executed  before  such  purchase  was  made.  (2  S.  S., 
366,  §  17.) 

Assuming,  therefore,  as  we  may  for  the  purpose  of  this 
discussion,  that  the  plaintiff  was  a  hovui  fide  purchaser  of 
the  goods  of  Remsen  &  Dingee,  and  that  such  purchase 
was  made  without  any  notice  of  any  execution  having  been 
issued,  it  becomes  essential  to  ascertain  whether  any  actual 
levy  of  the  execution  issued  had  been  made  prior  to  such  pur- 
chase. The  facts  in  reference  to  such  levy  were  uncontra- 
dicted, and  therefore  there  was  nothing  to  submit  to  the  jury 
on  that  point.  It  was  purely  a  question  of  law  upon  the 
conceded  facts,  whether  or  not  such  levy  had  been  actually' 
made.    The  officer  testified  that  he  made  the  levy,  with  the 
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execution  in  his  hands,  which  he  then  exhibited  to  one  of  the 
defendants  in  the  store,  with  the  goods  claimed  to  be  levied 
on  in  full  view;  that  he  then  declared  such  levy  made, 
and  made  a  memorandum  thereof  and  of  the  goods  levied 
on,  in  the  presence  of  one  of  the  defendants  in  the  execu* 
tion,  and  folded  the  same  in  the  execution,  and  upon  the 
promise  and  engagement  of  said  defendant  to  permit  tlie 
goods  to  remain  as  they  were,  the  oflBcer  left  them  in  the 
store  and  in  his  charge.  Did  these  acts  and  declarations 
amount  to  an  actual  levy  upon  the  27th  of  August,  1856 ! 
I  cannot  have  a  doubt  but  they  did,  and  the  authorities 
abundantly  sustain  this  position.  Crocker  on  Sheriffs,  §  425, 
says :  A  levy  upon  personal  property  is  the  act  of  taking 
possession  of,  attaching  or  seizing  it,  by  the  sheriff  or  other 
oflScer,  under  and  by  virtue  of  any  execution  he  may  hold 
against  such  property,  whereby  the  lien  of  such  execution 
upon  such  property  becomes  perfect,  and  the  property  is 
thereupon  deemed  to  be  in  the  custody  of  the  law.  We 
have  seen  that  such  property  is  to  be  deemed  in  the  custody 
of  the  law  and  subject  to  the  execution  from  the  moment  it 
is  delivered  to  the  officer,  where  no  title  of  a  bona  fide  pur- 
chase, or  a  purchaser  without  notice  of  an  execution  Iiaving 
been  issued,  intervenes  or  is  set  up.  The  doctrine  to  be 
deduced  from  the  eases  is,  that  no  actual  or  valid  levy  upon 
personal  property,  against  a  hona  fide  purchaser,  or  a  pur- 
chaser without  notice  of  the  execution,  can  prevail  and 
defeat  their  title ;  unless  such  property  is  present  and  subject 
to  the  disposition  and  control  of  the  officer  seeking  to  make 
the  levy.  {Haggerty  v.  WUher^  16  Johns.,  287 ;  Beehman  v. 
Lcmsingj  8  Wend.,  446 ;  Butt'er  v.  Maynard^  11  Wend.,  548 ; 
Bay  V.  Ha/rcourtj  19  Wend.,  495 ;  Barber  v.  Binninger^  4 
Kern.,  270.) 

In  Haggerty  v.  WiJber^  Chief  Justice  Spenceb  said,  in 
reference  to  the  necessity  of  making  an  inventory  upon  a 
levy  which  was  insisted  on  as  necessary  to  its  validity,  that 
it  was  not  necessary  in  all  cases,  for  that  it  had  been  held 
that  a  seizure  of  part  of  the  goods  in  a  house,  by  virtue  of  a 
writ  of  fieri  facias^  in  the  name  of  the  whole,  is  a  good 
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seizure  of  all.  The  inventory  fumishes  the  means  of  ascer- 
taining what  goods  were  levied  on.  It  may  be  safely  laid 
down  that  the  sheriff  must  have  the  goods  under  his  view 
and  within  his  power,  to  constitute  a  good  levy ;  a  proclama- 
tion of  a  levy  of  goods  locked  up  and  not  within  view  of  tlie 
sheriff,  is  no  levy.  In  the  case  at  bar,  all  the  elements 
deemed  essential  to  constitute  an  actual  levy,  are  found.  An 
inventory  of  the  goods  levied  on,  was  made  at  the  time, 
although  this  is  said  not  to  be  essential.  The  goods  were  in 
fall  view  of  the  officer,  and  they  were  within  his  power,  as 
he  could  have  removed  them  or  placed  a  person  in  custody 
of  them.  In  addition  he  proclaimed  his  levy  and  exhibited 
the  process  under  which  he  made  it. 

In  Beehnum  v.  Lansing^  Mabot,  J.,  cites  with  approbation 
Haggerty  v.  WHbeVy  and  says  it  is  not  necessary  that  an 
assistant  of  the  officer  should  be  left  in  possession  of  the 
goods,  or  that  the  goods  should  be  removed,  they  may  be  left  in 
the  cu-tody  of  the  defendant  at  the  risk  of  the  plaintiff  or  of 
the  sheriff.  In  Butler  v.  Maynardy  Judge  Nelson,  in  deliver- 
ing the  opinion  of  the  court,  observed  that  in  view  of  the  law 
as  it  stood  before  the  Bevised  Statutes,  and  to  determine  the 
rights  of  all  parties  as  far  as  the  same  can  consistently  be 
done,  with  those  statutes,  as  well  as  to  enable  public  officers 
to  underatand  their  duties,  that  the  soundest  construction  to 
be  given  to  them  will  be  to  hold  that  any  levy  which  in  law 
is  valid  as  against  the  defendant  in  the  execution  and  will 
justify  a  sale  under  it,  will  operate  to  defeat  a  subsequent 
purchase',  though  bona  fide  and  for  a  valuable  consideration. 
As  we  have  already  seen,  the  mere  delivery  of  the  writ  to  the 
sheriff  heretofore  had  that  affect,  now  there  must  be  an  actual 
levy,  but  the  statute  uses  this  term  as  known  and  understood 
in  the  case,  and  means  such  a  levy  as  is  required  before  the 
property  can  be  sold. 

.  In  Bay  v.  Harcourt,  Nelson,  Ch.  J.,  referring  to  these 
authorities  says,  what  constitutes  a  levy  according  to  the 
practice  in  this  State,  has  been  very  well  settled,  and  is  not 
now  open  to  dispute.  The  officer  must  take  actual  posses- 
sion, and  for  this  purpose  the  goods  should  be  within  his 
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view,  and  subject  to  his  disposition  and  control.  It  is  not 
necessary  that  he  should  remove  them,  or  leave  an  assistant 
in  possession,  they  may  be  left  with  the  defendent.  But  this 
court  has  definitely  settled  what  acts  and  declarations  are 
sufficient  to'constitute  an  actual  and  valid  levy.  In  Barker  v. 
£irminger^  the  head  note  to  that  case  is,  a  manual  interfere 
ence  with  chattels  is  not  requisite  to  constitute  a  valid  levy 
thereon.  It  is  sufficient  that  the  property  is  present,  and 
subject  to  the  control  of  the  officer  having  the  execution,  and 
that  he  there  openly  states  that  he  levies  upon  and  asserts 
authority  over  it  by  virtue  tliereof.  In  that  case  the  deputy 
sheriif  went  with  the  defendant  in  the  execution,  to  a  stable, 
where  th^orse  claimed  to  be  levied  on  was,  that  when  they 
had  gone  into  the  stable,  the  horse,  being  there  within  his 
view,  he  informed  the  defendant  that  he  had  the  execution 
against  Iiim,  and  that  he  then  levied  on  the  horse  by  virtue 
of  the  execution,  and  that  he  must  not  move  him,  and  that 
on  his  return  to  his  office  the  next  day,  he  made  a  formal 
memorandum  of  the  levy. 

It  is  entirely  clear,  therefore,  that  the  levy  in  the  present 
case,  fully  comes  up  to  all  the  requirements  of  the  laws,  and 
was  valid  and  effectual  to  subject  the  property  levied  on  to 
the  lien  created  thereby.  The  plaintiff,  therefore,  assuming 
that  he  was  a  honafde  purchaser  of  the  goods,  and  without 
any  notice  of  any  execution  having  been  issued,  cannot  set 
up  his  title,  to  defeat  such  lien.  The  court  properly  decided 
that  an  actual  levy  had  been  proven,  and  that  the  defendant 
was  entitled  to  recover  the  property  levied  on.  There  was 
no  pretense  or  proof  to  sustain  the  assumption  that  there  had 
been  an  abandonment  of  the  levy.  The  sheriff  was  stayed  in 
liis  proceedings  on  the  execution  and  the  levy  made  there- 
under, by  an  order  of  a  judge  of  the  Supreme  Court,  and  as 
soon  as  that  order  was  vacated,  he  resumed  his  control  and 
dominion  over  the  property  levied  on.  If  the  jury  had  found 
that  there  had  been  an  abandonment  of  the  levy,  it  would 
not  have  been  supported  by  any  proof  on  the  trial,  and  could 
not  have  been  sustained.  It  was  no  error,  therefore,  in  the 
judge,  in  refusing  to  submit  that  question  to  the  jury.    It 
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was  wholly  immaterial,  if  an  actual  levy  was  established, 
whether  or  not  the  plaintiff  had  notice  of  the  issuing  of  the 
execution  before  he  made  his  purchase. 

If  no  levy  had  been  made  oqt  then,  the  defendant,  success- 
fully to  defeat  the  purchase  of  the  plaintiff,  must  either  have^ 
shown  that  the  purchase  was  not  bona  jide^  or  that  it  was 
made  with  notice  of  the  issuing  of  the  execution.  In  this 
respect  only  did  the  inquiry  become  at  all  material,  whether 
or  not  the  plaintiff  had  notice  of  the  execution.  The  plain- 
tiff, therefore,  an  actual  levy  having  been  proveu,  would 
not  have  been  at  all  benefited  by  the  finding  of  the  jury,  that 
he  made  his  purchase,  without  notice  of  the  issuing  of  an 
execution.  The  judge,  therefore,  properly  declined  to  sub- 
mit that  question  to  the  jury.  The  judgment  appealed  from 
should  be  affirmed. 

All  concurring, 

Judgment  affirmed. 
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!E[^ENBT  M.  Babnbs,  Bespondent,    v.  Thomas    N.  Allen, 

AppeUant. 

The  wife  ia  an  individual  having  separate  rights  which  the  law  will  uphold  and 
protect  against  her  husband  —  among  which  is  the  right  to  invoke  and 
receive  aid,  shelter  and  protection  against  the  cruelty  and  oppression  of  her 
husband. 

This  aid,  shelter  and  protection  may  be  lawfully  rendered  by  a  stranger  upon 
the  application  and  statement  of  the  wife,  showing  its  necessity,  when  acted 
upon  in  good  faith. 

In  an  action  by  the  husband  against  a  third  party  for  thus  harboring  his  wife, 
the  burden  is  upon  the  plaintiff  to  establish  the  unworthy  motives  by  which 
it  was  do\e ;  for  when  the  defendant  acts  from  motives  of  humanity  toward 
the  wife,  i^d  in  good  faith,  the  action  will  not  lie. 

Johnson,  J.  The  theory  upon  which  the  case  was  sub- 
mitted to  tlie  jury  by  the  justice  at  the  circuit,  was,  that  if 
tlie  defendant  went  by  appointment  and  took  the  plaintiff's 
wife  away  to  her  father's,  even  though  he  went  at  her  re- 
quest, and  acted  in  the  honest  belief  that  her  statements  in 
regard  to  her  treatment  and  her  apprehensions  as  to  her  per- 
sonal safety  were  true,  the  act  would  not  be  justifiable ;  but 
that  the  defendant,  in  order  to  justify  the  act,  must  go  fur- 
ther, and  prove  that  her  complaints  were  true  in  point  of 
fact.  The  jury  were  told  expressly  that  if  the  defendant  had 
met  her  casually  he  would  have  been  justified  in  acting  upon 
her  complaints,  and  taking  her,  as  he  did,  to  her  father's ; 
but  not  so  if  he  went  for  her  by  appointment.  The  evidence 
tends  to  show  very  plainly  that  the  defendant  went  that 
morning  for  the  purpose  of  taking  the  wife  to  her  father's,  it 
she  desired  to  go ;  and  the  inference  is  very  strong  that  it 
was  in  pursuance  of  her  request,  and  complaints  which  she 
made  in  regard  to  her  treatment.  He  did  not  go  upon  the 
plaintiff's  premises,  but  merely  drove  along  the  highway, 
stopping  in  front  of  the  plaintifiTs  house,  when  the  plaintiff's 
wife,  in  the  exercise  of  her  own  volition,  came  from  her  house, 
got  into  the  wagon,  for  the  express  purpose  undoubtedly  of 
being  taken  to  her  father's,  and  was  taken  there  by  the 
defendant    Evidently  it  was  not  a  casual  meeting,  but  a  pre- 
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concerted  one.  But  I  am  whoUj  unable  to  discover  any  sub- 
stantial ground  for  the  distinction  made  in  the  two  cases,  and 
am  confident  there  is  no  principle  of  law  upon  which  it  can 
be  maintained.  If  the  defendant  might  have  lawfully  acted 
upon  her  statements  that  evening  when  they  were  just  made, 
why  not  the  next  morning,  when  the  time  for  the  journey 
was  far  more  suitable  and  proper } 

Here  was  no  such  lapse  of  time  as  to  affect  the  principle  of 
law  which  must  govern  in  a  case  like  this.  The  question  of 
sudden  impulse  or  a  few  hours  for  reflection  is  obviously  not 
the  controlling  one  in  a  case  of  this  kind,  in  point  of  law. 

As  evidence  bearing  upon  the  question  of  good  faith  on 
the  part  of  the  defendant  in  doing  what  he  did,  it  would  be 
important,  and  might  turn  the  scale ;  but  it  would  be  evi- 
dence bearing  upon  a  question  of  fact  only,  which  must  be 
determined  before  the  question  of  law  arises.  This  is  an 
action  sounding  in  tort.  The  mere  act  of  the  defendant  in 
taking  the  plaintiff's  wife  in  his  wagon  to  her  father's  at  her 
request!  ^^  ^^^  ^  itself  a  tortious  act,  though  done  without 
the  plaintiff's  consent.  No  action  could  be  maintained  upon 
such  an  act  alone.  It  is  rendered  tortious  or  wrongful  by 
reason  of  the  unlawful  or  improper  motive  which  is  alleged 
to  liave  prompted  it.  The  unlawftil  motive,  or  design,  is 
cliarged  in  the  complaint,  and  is  the  very  gravamen  of  the 
action.  It  was  the  essential  feature,  without  which  the  act 
was  perfectly  harmless  and  lawful.  This  was  put  in  issue  by 
the  defendant,  and  the  burden  of  establishing  it  by  affirm- 
ative evidence  was  manifestly  upon  the  plaintiff.  Instead  of 
this  the  burden  was  cast  upon  the  defendant  of  justifying  the 
act,  as  one  which  was  tortious, ^i/wayiwi^,  and  irrespective 
of  motive.  If  he  went  there  by  appointment,  says  the  judge 
to  the  jury,  the  wife's  statement  of  her  wrongs  and  her  peril 
afford  no  shield  wliatever,  but  the  burden  is  cast  upon  him  of 
proving  that  they  were  true.  Even  if  the  defendant  believed 
them,  and  acted  in  good  faith  on  such  belief,  the  doctrine  of 
the  charge  is,  that  he  had  no  legal  right  to  entertain  such 
belief,  or  to  act  upon  it  the  next  morning  after  the  statements 
were  made.     This  cannot  be  the  law.    Here  the  plaintiff's 
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wife  had  left  him,  taking  one  child,  and  leaving  one  or  more, 
and  gone  to  her  father's,  where  she  had  remained  nearly  two 
years  when  this  action  was  commenced ;  and  it  is  assumed 
that  she  had  no  good  cause  for  thus  leaving  and  remaining 
away,  that  her  statements  were  eitlier  false,  or  of  no  conse- 
quence in  a  legal  point  of  view ;  and  the  defendant  is  held 
answerable  for  her  imputed  misconduct  in  thus  leaving  and 
remaining  away,  unless  he  can  prove  affirmatively  that  the 
grounds  she  alleged  for  leaving  were  true.  This  would  be 
the  rule  if  the  wife  were  the  chattel  of  the  husband,  over 
which  he  had  complete  and  perfect  dominion  as  property. 
The  removal  in  such  case  would  be,  prima  fdci^j  unlawful, 
and  constitute  a  ground  of  action,  unless  justified  by  affirm- 
ative proof  establishing  the  legal  right  to  remove.  But  the 
wife,  happily  for  the  interests  of  society,  bears  a  relation  to 
the  husband  far  different  from  this.  Notwithstanding  her 
marriage,  and,  for  certain  purposes,  the  merger  or  incorpo- 
ration of  her  existence  into  that  of  the  husband,  she  is  still 
in  law  an  individual,  having  separate  rights,  which  the 
law  will  uphold  and  protect  even  against  the  husband; 
and  amongst  these  is  the  right  to  invoke  and  receive  aid, 
shelter  and  protection  from  others,  even  strangers,  against 
the  oppression  and  cnielty  of  tlie  husband.  This  aid,  shel- 
ter and  protection  may  be  lawfully  rendered  by  a  stranger 
upon  the  application  and  statement  of  the  wife  showing  its 
necessity,  if  acted  upon  in  good  faith. 

He  may  in  such  case  treat  the  wife  as  a  person,  an  individ- 
ual entitled  to  credit,  and  invested  with  the  rightsand  claims 
of,  and  upon,  otir  conniion  humanit}'.  But  he  must  be  care- 
ful not  to  step  l>eyond  this  legitimate  boundary,  into  the  field 
of  undue  influence  and  control,  against  the  lawful  rights  and 
claims  of  the  husband. 

This  was  assumed  to  be  the  rule  in  the  charge,  provided 
the  defendant  had  acted  promptly  at  the  first  meeting 
and  on  the  spur  of  the  moment.  It  is  neither  unlawful  nor 
improper  in  the  wife  to  abandon  a  husband  who  treats  her 
cruelly,  and  with  whom  it  is  unsafe  for  her  to  remain,  and  in 
such  a  case  any  one  may,  at  her  request,  lawfully  harbor  or 
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assist  her  in  removing  to  a  place  of  safety.  Such  assistance 
is  not  against  the  lawful  rights  or  claims  of  the  husband.  He 
has  no  legal  right  to  her  society  or  her  services,  if  he  treats 
her  with  cruelty,  and  makes  her  condition  intolerable,  pro- 
vided she  chooses  to  absent  herself  Nor  will  the  law  per- 
mit the  husband,  in  such  a  case,  to  recover  damages  for  a  loss 
thus  occasioned  from  his  neighbors,  who  may  have  merely 
assisted  her,  at  her  own  request,  in  doing  what  the  law 
allows  her  to  do.  I  take  it  to  be  undoubted  law,  that  in  an 
action  between  the  husband  and  a  third  party  the  loss  of 
the  society  and  services  of  the  wife,  who,  at  her  own  request 
and  upon  her  statement  of  cruel  and  inhuman  treatment  at 
the  hands  of  her  husband,  received  shelter  or  aid  in  removing 
to  another  place,  by  such  person  acting  in  good  faith,  there 
is  no  legal  presumption  in  favor  of  the  husband  that  the 
wife's  statements  are  untrue.  And  unlawful  motives  cannot 
be  imputed  to  the  defemlant  unless  they  are  established  by 
direct  proof,  or  are  fairly  deducible  from  the  facts  and  circum- 
stances given  in  evidence  on  tlie  trial.  The  wife's  statements 
in  such  a  case  are  in  the  nature  of  res  gestm^  and  evidence  may 
be  given  by  the  husband,  showiug  that  they  were  unfounded, 
and  that  the  other  party  did  not  credit  them,  but  acted  in 
the  premises  from  some  unworthy  or  improper  motive.  Thus, 
in  the  leading  case  of  Philip  v.  Squire  (Peake's  Nisi  Prius 
82),  which  was  an  action  for  harboring  the  plaintiff's  wife 
after  notice  not  to  do  so,  it  appeared  that  the  plaintiff's  wife 
came  to  the  house  of  the  defendant,  to  whose  wife  she  was 
related,  and  represented  herself  to  have  been  very  ill-used 
by  her  husband,  who,  she  said,  had  turned  her  out  of  doors. 
Upon  this  representation  the  defendant  received  her  into  his 
house,  and  at  her  request  suffered  her  to  remain  there  after 
he  had  received  notice  not  to  harbor  her.  There  was  no 
proof  that  the  husband  had  in  fact  ill-treated  her.  Lord 
Kenton,  afl;er  stating  the  case,  said :  "  But  where  she  (the 
wife)  is  received  from  motives  of  humanity,  the  action  can- 
not be  supported.  If  it  could,  the  most  dangerous  conse- 
quences would  ensue,  for  no  one  would  venture  to  protect  a 
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married  woman.    It  is  of  no  consequence  whether  the  wife's 
representation  was  true  or  false." 

The  rule  laid  down  in  this  case  is  admitted  to  be  the  true 
one ; — in  the  case  of  Hvichinson  v.  Peck  (6  Johns.,  196),  all 
the  judges  agreeing  that,  when  the  defendant  acts  firom 
motives  of  humanity  toward  the  wife,  and  in  good  faith,  the 
action  will  not  lie.  And  so  in  the  case  of  Schuneman  v. 
Palmer  (4  Barb.,  225)  it  was  held  that  the  material  point  of 
the  inquiry  was  the  motive  with  which  the  defendant  acted, 
and  that  the  bare  fact  that  the  defendant  had  allowed  the 
plaintift''s  wife  to  ride  with  him  in  his  wagon  to  his  house, 
and  remain  there  contrary  to  a  notice  from  the  plaintiff,  was 
not  enough.     See  also  Turner  v.  Eaies  (3  Mass.,  317). 

The  gist  of  the  action,  as  all  the  authorities  agree,  is  the 
loss,  without  justifiable  cause,  of  the  comfort,  society  and 
services  of  the  wife.  In  maintaining  the  action,  two  questions 
principally  arise :  was  the  loss  occasioned  by  the  voluntary 
act  of  the  wife  upon  justifiable  cause ;  or  was  it  occasioned 
by  the  acts  or  persuasion  of  the  defendant,  without  any  real 
cause,  and  in  bad  faith  toward  the  plaintiff?  On  both  these 
questions  the  plaintiff  must  give  evidence  tending  to  make 
out  a  case,  or  his  action  must  fail.  As  was  said  by  Chief 
Justice  WiLLEs.  in  Wensmore  v.  Greenback  (Willes,  681), 
"  though  it  should  be  said  that  the  plaintiff  lost  the  comfort 
and  assistance  of  his  wife,  yet  if  the  fact  be  that  that  by. 
which  he  lost  it  be  a  lawful  act,  no  action  can  be  main- 
tained.    By  injuria  is  meant  a  tortioua  act." 

The  charge  concedes  that  if  the  wife's  complaints  were 
well  founded,  she  had  justifiable  cause  for  leaving,  and  the 
defendant  would  be  justified  in  assisting  her  as  he  did,  even 
-  though  he  went  by  appointment  for  the  purpose.  This  is 
4  undoubtedly  the  law,  provided  always  that  the  defendant 
was  acting  in  good  faith  and  from  motives  of  humanity  and 
kindness  to  the  wife. 

The  error  in  this  part  of  the  charge  is  that  it  overlooks 
entirely  the  question  of  motive,  and  casts  the  burden  upon 
the  defendant  of  proving  the  truth  of  the  wife's  statements. 
If  he  went  there  by  appointment,  in  the  first  instance,  it 
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makes  the  mere  act,  in  that  case,  a  tort,  however  honestly  or 
humanely  the  defendant  may  have  acted,  and  excuses  the 
plaintiff  from  the  necessity  of  giving  any  other  evidence  in 
support  of  his  action. 

In  assuming  that  the  defendant  acted  in  what  he  did  at  the 
request  of  the  wife,  and  in  the  belief  that  her  statement  was 
true,  and  for  the  purpose  of  removing  her  to  a  place  of  safety, 
his  conduct  was  not  only  justifiable,  but  free  from  all  just 
ground  of  censure.  He  might  have  kept  her  at  his  own 
house,  but,  under  all  the  circumstances,  it  was  more  discreet 
and  prudent  in  him  to  take  her  to  her  father's,  who  was  her 
natural  protector  and  better  fitted  to  advise  her  in  respect  to 
her  fature  course  than  himself,  who  was  on  unfriendly  terms 
with  the  plaintiff.  K  he  arranged  with  her  to  come  to  her 
assistance  daring  the  night,  in  case  of  violence  attempted,  or 
inflicted,  and  to  take  her  to  her  father's  in  the  morning,  in 
good  faith,  there  was  nothing  unlawful  in  it,  and.  the  advice, 
undier  such  circumstances,  to  the  wife  to  go  to  her  father  for 
shelter  and  safety,  was  such  as  he  had  a  right  to  give.  If  the 
conduct  of  the  plaintiff  toward  the  wife  was  such  as  she  rep- 
resented, she  was  clearly  justifiable  in  leaving  him  and  going 
to  her  father's,  and  any  one  would  be  justified  in  advising 
and  assisting  her  in  doing  so  upon  her  application  for  protec- 
tion and  assistance.  It  was  a  lawful  and  proper  act  on  her 
part,  and  the  husband  cannot  complain  if  it  was  the  result 
of  his  own  misconduct.  For  this  err()r  alone,  the  judgment 
should  be  reversed,  as  the  jury  might  well  have  found,  and 
probably  did,  that  the  defendant  went  to  the  plaintiff's  on 
that  occasion  by  appointment. 

The  jury  were  also  charged  in  substance  and  effect,  that 
they  had  no  right  to  consider  the  defendant's  statement,  in 
respect  to  the  plaintiff's  treatment  of  his  wife,  unless  the 
defendant  had  stated  it  as  a  fact,  and  not  as  the  representa- 
tion of  the  wife.  This  was  also  error,  for  the  reasons  above 
given.  The  jury  were  also  instructed  that  if  they  should 
find  that  the  defendant  had  stated  the  matter  of  ill-treat- 
ment as  a  fact  and  not  as  the  representation  of  the  wife,  they 
might  consider  those  statements,  and  had  the  right  to  believe 
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a  part,  and  reject  other  parts.  That  they  might  believe  the 
tact  admitted  and  reject  the  reasons  given.  If  this  was  laid 
down  to  tlie  jury  as  a  right  which  they  might  exercise  arbi- 
trarily, as  it  seems  to  have  been  on  the  face  of  the  charge, 
it  was  erroneous.  The  plaintiflf  had  introduced  the  t«)nfe8- 
sions  of  the  defendant,  and  it  was  the  clear  right  of  the 
latter  to  have  all  he  said  iipon  the  subject  at  the  time  taken 
and  considered  together.  He  had  the  right  to  the  benefit  of 
that  portion  which  tended  to  excuse  or  justify  the  act.  If 
*the  whole  statement  taken  together  does  not  make  out  a 
cause  of  action,  the  action  must  fail  if  there  is  no  other 
evidence  to  support  it.  {Credit  v.  Browriy  10  Johns.,  365; 
Smith  V.  Jones^  16  id.,  229.)  It  is  quite  true  that  the  jury 
are  not  necessarily  bound  to  give  equal  credit  to  all  parts  of 
a  statement  or  confession.  If  one  part  is  highly  improbable, 
or  there  is  other  evidence  tending  to  discredit  it,  and  the  jury 
can  see  from  all  the  other  facts  and  circumstances  of  the 
case,  grounds  for  disbelieving  it,  they  may  do  so,  and  give 
credit  to  other  portions  of  the  statement.  {Kdaey  v.  Bush, 
2  riill,  440;  1  Greenl.  Ev.,  §§  201,  218.)  With  this  qualifi- 
cation  the  rule  laid  down  in  the  circuit  would  be  correct.  The 
jury  had,  of  couree,  the  right  to  take  into  consideration  the 
unfriendly  feeling  of  the  defendant  toward  tlie  plaintiff  in 
respect  to  this,  as  well  as  the  other  portions  of  the  case.  If 
the  defendant  was  unfi'iendly  to  the  plaintiff,  however,  he  had 
the  same  legal  right  to  assist  and  harbor  the  wife  of  the  latter, 
as  thouo:h  he  had  been  on  the  most  iriendlv  terms.  The 
state  of  his  general  feelings  toward  the  plaintiff  would  not 
be  conclusive  one  way  or  the  other,  on  the  question  of  motive, 
in  the  particular  case.  It  is  quite  obvious  that  it  would 
require  less  evidence  to  establish  the  improper  motive  in  the 
former,  than  in  the  latter  case.  My  conclusion  is  that  the 
judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 
Judgment  reversed. 
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Henbt  H.  Baboogk,  and  others,  RespondeDts,  v.  Francis  A. 

Utteb,  and  others,  Appellants. 

A  parol  lioeiue  canDOt  be  regarded  aa  a  grant  in  fee,  wheneyer  the  rights 
claimed  thereuDder  are  Buch  as  oannot  be*  created  by  paroL 

But  if  the  parol  license  be  accompanied  by  a  parol  grant  of  that  which  is  capa- 
ble of  passing  by  parol,  then  the  license  may  be  deemed  a  part  of  the  grant 

Thus,  a  parol  license  to  enter  upon  the  land  of  the  licensor,  to  sever  from  the 
freehold  and  take  certain  articles,  might  be  good ;  but  if  such  license  were 
claimed  to  be  perpetual,  it  would  not  be  good,  aa  such  an  estate  cannot  be 
created  by  paroL 

Where  ooe  enters  upon  land  and'  holds  under  a  license,  his  possession  is  not 
adverse,  and  no  presumption  arises  iVom  such  holding. 

Where  the  mortgagor,  being  in  possession  of  the  premises,  mortgages  the 
same  without  using  the  word  *'  appurtenances,"  his  entire  legal  estate  in  the 
premises  is  included  iq  the  mortgage,  the  same  as  if  the  word  '^appurte- 
nances "  had  been  used  in  the  usual  manner. 

This  action  was  commenced  by  the  plaintiffs  in  the  Supreme 
Court  in  equity,  in  September,  1847,  to  have  their  right  to  a 
stream  of  water  declared  and  established ;  to  obtain  a  per- 
petual injunction  against  the  diversion  of  the  stream  from 
their  factory,  and  to  recover  damages  for  previous  diversions. 

The  facts  appearing  from  the  pleadings  and  the  report  of 
the  referee  before  whom  the  cause  was  tried,  so  far  as  they 
have  any  material  bearing  upon  the  questions  presented  on  the 
present  appeal,  are  substantially  as  foUows : 

On  and  prior  to  April  1,  1820,  William  Utter,  one  of 
the  defendants,  was  the  owner  of  eleven  acres  ot  land  in  the 
town  of  Plainfield,  Otsego  county,  and  also  of  another  lot  of 
four  acres  north  of  and  adjoining  the  eleven  acres,  both 
pieces  being  bounded  on  the  west  by  the  west  branch  of 
Unadilla  river.  In  the  year  1821,  said  Utter  in  contempla- 
tion of  erecting  carding  and  cloth -dressing  works  on  the 
eleven  acres,  constructed  a  dam  across  said  west  branch,  on 
lands  some  distance  north  of  his  own,  which  were  owned  by 
Henry  Clarke  on  the  west  side,  and  by  Isaiah  Hilliard  on  the 
east  side  of  said  branch.  During  the  same  year  he  con- 
structed a  canal  from  said  dam,  southerly  across  the  lands  of 
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said  Hilliord,  of  Thier  Johnson,  and  the  two  pieces  of  foiir 
and  eleven  acres  before  mentioned,  to  the  southerly  side  of 
the  eleven  acres,  for  the  purpose  of  propelling  machinery 
thereafter  to  be  placed  on  said  premises,  with  water  to  be 
drawn  from  the  dam,  through  said  canal.  In  1821,  or  1822, 
he  erected  on  the  eleven  acres  a  saw-mill  and  carding  and 
cloth-dressing  works,  and  placed  therein  machinery  proper  to 
be  used  in  such  works,  and  put  the  same  in  operation, 
tlie  propeJling  power  being  the  water  drawn  from  the  dam, 
through  said  canal.  In  1824,  he  obtained,  from  Isaiah  Hil- 
liard,  a  lease  for  the  term  of  ten  tliousand  years,  of  three- 
quarters  of  an  acre  of  land,  on  which  the  oast  end  of  the  dam 
stood,  together  with  the  right  of  flowing  so  much  of  the 
land  of  said  Hilliard  as  would  i>e  flowed  by  a  dam  Ave  feet 
six  inches  high,  measuring  from  the  bed  of  tlio  stream,  at  an 
annual  rent  of  $7.  The  canal  was  made  over  the  lands 
embraced  in  this  lease.  Henry  Clarke  verbally  consented  to 
the  abutting  of  the  west  end  of  tlie  dam  on  his  land,  and  the 
canal  was  constructed  across  the  land  of  Thier  Johnson,  with 
his  assent,  and  the  license  so  given  by  Clarke  and  Johnson 
the  referee  finds  has  never  been  revoked. 

William  Utter,  and  those  claiming  under  him,  used  said 
saw-mill  and  clothing  works,  and  carried  on  the  business  of 
sawing  lumber  and  dressing  cloth  therein,  by  means  of  water 
drawn  through  said  canal,  and  from  no  other  source,  until 
August,  1831 ;  and  there  was  no  other  source  from  which 
water  for  that  purpose  could  be  obtained. 

In  August,  1831,  said  Utter  executed  and  delivered  to 
William  Johnson  a  mortgage  upon  the  eleven  acres  upon 
which  the  mills  and  machinery  stood,  describing  them  by 
metes  and  bounds,  but  without  the  word  "  appurtenances," 
or  other  equivalent  words,  and  without  any  reference  to  the 
mills  or  machinery,  or  any  improvements  upon  the  land^ 
The  mortgage  was  duly  acknowledged  and  recorded,  and 
became  a  valuable  lien  upon  the  premises.  At  the  time 
when  the  mortgage  was  given,  the  mills  and  machinery  were 
in  use,  and  the  water  for  propelling .  such  machinery  was 
drawn  from  the  said  canal. 
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On  the  16th  of  December,  1834,  there  was  due  upon  the 
mortgage  $2,611.55;  and  he  thereupon  proceeded  to  fore- 
dose  the  mortgage  by  advertisement,  pursuant  to  the  statute, 
and  on  the  2d  of  June,  1835,  the  premises  were  sold  at  auc- 
tion, in  accordance  with  the  advertisement,  and  purchased 
by  the  mortgagee.  Johnson,  by  his  tenants,  occupied  the 
said  premises,  mills  and  machinery,  from  the  time  of  his  pnr- 
chase  until  April  10, 1846,  when  he  entered  into  a  contract 
with  the  plaintiff,  Babcock,  for  the  sale  of  the  premises  to 
him  for  the  consideration  of  $1,100,  and  gave  him  immediate 
possession.  In  the  following  August,  the  purchase  price 
having  been  paid,  Johnson,  by  quitclaim  deed,  conveyed  the 
premises  to  Babcock,  who,  in  November  thereafter,  conveyed 
five-sixths  thereof  to  his  five  co-plaintiffs  in  this  action,  the 
purchase  having  been  made  originally  for  the  use  of  all  those 
parties. 

The  plaintiffs  Jremoved  the  buildings  used  by  Utter  for  a 
saw-mill  and  clothing  works,  and  erected  in  their  stead  a 
valuable  building  for  a  hoe  factory,  and  used  the  same  for 
the  manufacture  of  hoes,  propelling  the  machinery  with 
water  taken  from  the  dam  erected  by  Utter,  and  through  the 
canal  constructed  by  him. 

William  Utter  and  others,  who  occupied  the  11  acres  and 
used  the  mills  and  machinery  thereon,  found  it  necessaiy  on 
several  occasions  to  repair  the  dam,  and  for  that  pui'pose  to 
use  gravel  from  a  pit  on  the  fann  of  Henry  Clarke,  or  those 
claiming  under  him,  and  before  making  such  repairs  on  some 
of  those  occasions,  leave  to  go  upon  the  farm  to  get  gravel 
for  that  purpose  was  asked  of  the  owners  or  occapants  and 
granted.  On  some  two  or  three  or  more  occasions,  while 
William  Utter  was  in  possession,  permission  was  asked  from 
Henry  Clarke,  to  go  upon  his  land  to  repair  the  dam.  The 
right  of  Utter  and  those  claiming  under  him,  to  maintain  the 
dam  and  canal,  or  ditch,  and  draw  water  through  the  ditch, 
was  never  called  in  question  by  any  of  the  owners  of  the 
lands,  on  which  the  dam  abutted,  and  over  which  said  canal 
or  ditch  was  dug,  until  after  the  contract  was.  entered  into 
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between  Joliiiigon  and  Babcock,  in  April,  1846,  for  the  pnr* 
chase  bj  the  latter  of  the  11  acres. 

Henry  Clarke,  who  was  the  relative  and  intimate  friend 
of  William  Utter,  died  in  1831,  seized  of  the  farm  on  which 
the  west  end  of  the  dam  in  question  stood,  leaving  a  will, 
duly  executed,  by  which  he  devised  the  farm  to  his  three 
sons.  On  the  27th  of  May,  in  the  same  year,  and  after  the 
death  of  their  father,  the  three  sons  conveyed  the  farm  to 
Ethan  Clarke,  one  of  the  defendants  in  this  action,  but  bound- 
ing him  by  the  westerly  bank  of  said  river,  instead  of  by  the 
center,  to  which  the  farm  extended,  as  described  in  the  patent 
from  the  State  to  said  Henry  Clarke.  The  material  part  of 
the  descriptive  portion  of  the  deed  to  Ethan  Clarke,  is  as  fol- 
lows, viz. :  ^'  Beginning  at  a  stake  and  stones  on  the  west  bank 
of  Unadilla  river,  at  the  nortli  corner  of  widow  Clarke's 
farm ;  thence  south  five  chains  and  thirteen  links,  to  a  stake 
and  stones;  thence,"  etc.  [giving  a  great  nlimber  of  courses 
and  distances,  4lie  two  last  of  which  are  as  follows]  :  "  thence 
north,  eighty-five  degrees  east,  twenty-four  chains  and  thirty- 
four  links,  to  the  Unadilla  river  ;  thence  down  the  west  bank 
of  the  Unadilla  river,  as  it  winds  and  turns,  to  the  place  of 
beginning,  containing,"  etc. 

In  March,  1839,  William  Utter,  in  consideration  of  $50, 
assigned  to  the  defendant,  Francis  A.  Utter,  and  Jacob  S. 
Utter,  the  above-mentioned  lease  from  Hilliard,  and  in 
August,  1846,,  Jacob  S.  Utter  assigned  his  interest  to  said 
Francis  A. 

On  the  4th  of  May,  1846,  Ethan  Clarke,  the  grantee  above 
mentioned  granted  to  said  Francis  A.  Utter,  by  an  instru- 
ment in  writing  under  his  hand  and  seal,  in  consideration  of 
the  sum  of  $15  to  be  thereafter  annually  paid  by  said 
Utter,  the  exclusive  privilege  of  maintaining  so  much  of 
the  aforesaid  mill-dam  as  was  located  on  said  Clarke's  pre- 
mises ;  also  the  privilege  of  controlling  the  water  by  dams  and 
dikes  to  the  center  of  said  west  branch  for  fifteen  rods  above 
the  dam ;  also  the  privilege  of  controlling  said  water  down 
said  west  branch  along  its  bank,  to  the  center  of  the  stream, 
to  the  south-east  comer  of  said  Clarke's  land ;  also  the  privi- 
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lege  of  taking  earth  or  gravel  from  the  bank,  as  had  t>een 
theretofore  accustomed,  for  repairing  the  dam,  with  the 
privilege  of  access  to  the  gravel  b&nk.  / 

Before  this  lease  was  obtained,  Francis  A.  Utter  had  liecn 
informed  that  Babcock  had  a  contract  for  the  piircliaseof 
the  mill  property ;  and  some  time  in  May,  1846,  while  the 
plaintifis  were  pulling  down  the  old  buildings  preparatory  to 
the  erection  of  the  hoe  factory,  he  forbade  the  plaintiffs  to 
use  the  water-power,  claiming  to  own  the  water-right  him- 
self by  lease ;  and  he  delivered  to  Babcock  a  written  notice 
to  the  same  eflfect,  in  August  thereafter. 

After  the  erection  of  their  new  factory  the  plaintiffi  put 
the  machinery  therein  in  operation  by  means  of  water  drawn 
from  said  dam  through  the  canal  before  mentioned,  and  the 
water  so  drawn  was  the  only  power  used  on  said  premises 
from  the  time  of  the  construction  of  the  dam  and  canal. 
The  factory  would  be  substantially  valueless  without  the 
benefit  of  that  water-power,  and  the  said  premises  are  valu- 
able mainly  for  the  water-privilege  created  by  said  dam  and 
canal,  and  used  thereon. 

In  August,  1847,  the  defendant,  Francis  A.  Utter,  em- 
ployed the  other  defendants  in  this  cause  to  obstruct,  and 
they  did  obstruct  the  flow  of  water  from  the  said  dam  to  the 
plaintiff's  factory;  and  they  diverted  tlie  water  from  the 
above-mentioned  canal  into  a  bulkhead  and  canal  constructed 
by  them  upon  the  opposite  side  of  the  river,  upon  the  farm 
formerly  owned  by  Henry  Clarke.  Such  obstruction  and 
diversion  were  made  by  said  Francis  A.  Utter,  under  claim 
~  of  right,  under  and  by  virtue  of  the  lease  to  him  above 
mentioned.  The  plaintiffs  were  interrupted  in  their  business 
by  snch  diversion  for  the  space  of  twenty-three  days,  and  the 
damages  thereby  were  $50. 

Upon  these  facts  the  referee  found  as  condusions  of  law : 

1.  That  William  Utter,  having  constructed  the  dam  and 
canal,  with  the  license  of  ^the  then  owners  of  the  land, 
on  and  over  which  said  dam  and  canal  were  located,  and 
having  erected  mills  and  placed  therein  machinery,  to  be 
operated  with  water  obtained  from  said  dam  and  canal,  he 
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and  hiB  grantees  were  entitled  to  the  use  of  said  water,  dam 
and  canal,  for  the  factory  then  on  said  premises,  and  that  the 
license  so  granted  was  irrevocable. 

2.  That  the  right  of  Utter  to  said  dam,  canal  and  water, 
passed  to  Johnson,  the  mortgagee,  by  the  mortgage  from  Utter 
to  him,  and  the  foreclosure  and  sale  nnder  snch  mortgage. 

3.  That  Utter  and  those  claiming  nnder  him  were  estopped 
from  assorting  any  claim  or  rijght  under  the  Hilliard  lease,  or 
by  virtue  of  the  four  acres  lying  northerly  of  the  mill  premises. 

4.  That  the  defendant,  Francis  A.  Utter,  acquired  no  right 
to  divert  the  water  of  said  west  branch,  by  virtue  of  the 
lease  from  Ethan  Clarke,  as  Clarke  had  no  title  to  the  waters 
of  said  branch. 

5.  That  the  plaii>ti&  were  entitled  to  damages  for  the 
diversion  of  said  waters,  and  to  the  other  relief,  thereafter 
in  the  report  mentioned.  Then  followed  a  direction  for 
judgment,  declaring  the  right  of  the  plaintiffs  to  maintain 
a  dam  across  the  west  branch  at  the  place  where  the  same 
had, theretofore  stood,  at  the  height  at  which  it  had  been 
maintained;  to  flow  so  much  land  as  had  been  heretofore 
flowed  by  said  dam,  and  to  maintain  a  canal  or  ditch  from 
said  dam  to  the  factory  of  the  plaintiffs,  at  the  place  where 
the  canal  had  been  located  and  used,  and  to  draw  through 
such  canal  to  their  hoe  factory,  the  quantity  of  water  which 
had  been  theretofore  drawn  through  the  same.  And  tliat 
the  defendants  be  perpetually  enjoined  from  diverting,  or  in 
any  manner  interfering  with  said  dam  and  canal,  or  the  flow 
of  water  in  and  along  the  said  canal.  Also,  that  the  plain- 
tiffs were  entitled  to  recover  $50  damages  for  the  diversion 
of  the  water,  and  costs,  against  Francis  A.  Utter,  and  that 
the  complaint  should  be  dismissed  as  against  the  defendants 
William  and  Morris  "W.  Utter. 

Judgment  was  entered  in  accordance  with  the  directions 
of  the  report,  and  the  defendants,  having  excepted  to  the 
conclusions  of  law  found  by  the  referee,  appealed  to  the 
General  Term  of  the  Supreme  Court,  where  the  judgment 
was  affirmed,  and  the  defendant,  Francis  A.  Utter,  appealed 
to  this  court.    The  cause  was  submitted  <hi  printed  briefe. 
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Pkilo  Oridley^  for  the  appellant. 

Oardner  dk  Burdiok^  for  the  respondents. 

Selden,  J.  The  first  question  presented  by  this  case  is, 
what  were  the  rights  of  William  Utter  in  this  water-power, 
when  he  executed  the  mortgage  of  the  eleven  acres  to  John- 
son, in  August,  1831  ?  It  is  in  effect  declared  by  the  judg- 
ment, that  the  construction  by  the  plaintiff  of  the  dam  and 
the  canal  in  pursuance  of  the  license  of  Henry  Clarke  and 
Thier  Johnson,  the  construction  of  his  mills  on  the  eleven 
acres,  and  putting  his  machinery  therein  in  operation  by 
water  drawn  from  the  river  by  means  of  such  dam  and 
canal,  gave  to  him,  as  against  said  Clark  and  Johnson  and 
persons  claiming  under  them,  a  right  perpetually  to  main- 
tain the  dam  and  canal  and  use  the  water  as  they  were  then 
maintained  and  used.  This  judgment  rests  upon  the  position 
that  the  license,  after  the  construction  of  the  dam,  canal  and 
mills,  was  irrevocable.  If  this  position  be  sustained,  then  the 
parol  license,  by  means  of  the  expenditure  made  in  pursuance 
of  it,  was  deprived  of  its  character  as  a  license  and  l>ecame  a 
grant  in  fee  of  the  rights  claimed  by  the  plaintiff.  In  my 
opinion  this  conclusion  is  in  conflict  with  well-established 
principles.  There  are  many  cases  in  which  licenses,  so  called, 
and  perhaps  properly  so  called,  have  been  regarded  as  grants, 
in  consequence  of  their  character,  and  of  what  has  been  done 
under  them ;  but  in  all  such  cases,  with  the  exception  of  a 
few  which  have  been  very  generally  condemned  (Brown  on 
Stat,  of  Frauds,  §§  28,  29  ;  3  Kent's  Com.,  453),  the  rights 
which  have  been  established  were  such  as  might  have  been 
granted  by  parol.  Whenever  the  right  claimed  was  such  as 
could  not  be  created  by  parol,  it  has  been  denied,  whatever  may 
have  been  done  under  the  license.  The  nature  of  both  classes 
of  licenses,  those  connected  with  grants  capable  of  taking 
effect  by  parol,  and  those  not  thus  capable,  is  clearly  pointed 
out  by  Baron  Aldebson,  in  his  able  opinion  in  the  case  of 
Wood  V.  LeadhiMer  (13  M.  &  W.,  838),  in  the  course  of 
which  he  states  as  an  illustration  of  the  latter  class,  the  pre- 
cise case  now  under  consideration. 
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He  says  (at  p.  845),  ^'  A  mere  license  is  revocable ;  but 
that  which  is  called  a  license  is  often  something  more  than  a 
license — it  often  comprises  or  is  connected  with  a  grant,  and 
then  the  party  who  has  given  it  cannot  in  general  revoke  it 
so  as  to  defeat  his  grant,  to  which  it  is  incident.  *  *  But 
where  there  is  a  license  by  parol,  coupled  with  a  parol  grant, 
or  pretended  grant  of  something  which  is  incapable  of  being 
granted  otherwise  than  by  deed,  there  the  license  is  a  mere 
license ;  it  is  not  an  incident  to  a  valid  grant,  and  is  there- 
fore revocable.  Thus  a  license  by  A  to  hunt  in  his  park, 
'  whether  given  by  deed  or  by  parol,  is  revocable ;  it  merely 
renders  the  act  of  hunting  lawful,  which  without  the  license 
would  have  been  unlawful.  If  the  license  be  not  only  to 
hunt,  but  also  to  take  away  the  deer  when  killed,  this  is  in 
truth  a  grant  of  the  deer,  with  a  license  annexed  to  come  on 
the  land ;  and  supposing  the  grant  of  the  deer  to  be  good,  then 
the  license  would  be  in'evocable  by  the  party  who  had  given 
it ;  he  would  be  estopped  from  defeating  his  own  grant,  or 
act  in  the  nature  of  a  grant.  But  suppose  the  case  of  a 
parol  license  to  come  on  my  lands,  and  there  to  make  a  water- 
c*x)urBe  to  flow  on  the  lands  of  the  licensee.  In  such  a  case 
there  is  no  valid  grant  of  the  water-course,  and  the  license 
remains  a  mere  license,  and  therefore  capable  of  being 
revoked.  On  the  other  hand,  if  such  a  license  were  granted 
by  deed,  then  the  question  would  be  on  the  construction  of 
the  deed,  whether  it  amounted  to  a  grant  of  the  water-course ; 
and  if  it  did,  then  the  license  would  be  irrevocable."  The 
cases  of  license  to  enter  upon  the  land  of  the  licenser,  and  to 
cut  and  remove  trees,  or  to  dig  and  cany  away  gravel,  or  to 
quarry  and  remove  marble,  and  the  like,  are  licenses  of  the 
class  first  mentioned,  where  the  grant  connected  with  the 
license,  when  executed,  is  valid.  The  license  in  such  cases 
renders  lawfiil  the  entry  and  severance  of  the  article  granted, 
which  would  otherwise  be  a  trespass,  and  the  grant  opei*atC3 
as  a  gift  of  the  severed  article,  a  parol  gift  of  which  would  be 
effectual  upon  delivery.  But  if  under  such  a  license  to  take 
marble  a  perpetual  right  were  asserted,  on  the  groimd  that 
the  license  was  irrevocable,  the  case  wotdd  fall  within  the 
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eecond  clafiB,  and  the  right  could  not  be  maintained,  as  it 
conld  not  be  created  or  granted  by  parol ;  nor  would  it  aid 
the  licensee  to  show  that  he  had  been  induced  by  the  license, 
with  the  knowledge  of  the  licenser,  to  erect  expensive  works 
on  his  own  adjoining  land,  for  the  purpose  of  working  the 
marble.  (Browne  on  Stat,  of  Frauds,  §§  27,  28.) 

The  law  in  this  State,  and  generally  in  the  United  States, 
as  well  as  in  England,  is  in  entire  accordance  with  the  opin- 
ion of  Baron  Aldebson,  above  mentioned.  The  subject  has 
been  so  often  and  so  fully  discussed,  that  a  review  of  the 
cases  would  be  a  useless  labor.  '  Mr.  Washburn,  in  his  Treatise 
on  Eeal  Property,  has  stated  with  perfect  accuracy  the  sub- 
stance of  prominent  cases  bearing  directly  upon  the  point 
under  discussion,  and  I  avail  myself  of  his  summary  of  the 
cases,  as  sufficient  for  the  present  occasion.  He  says :  ^'  In 
the  cases  of  Cook  v.  Steams  (11  Mass.,  633) ;  Cowles  v.  -ffSJ- 
ler  (4  Fost.  [N.  H.],  364) ;  Stevens  v.  Stevens  (11  Mete,  251), 
and  Mun/ord  v.  Whitney  (15  Wend.,  380),  the  license  was  to 
erect  a  dam  or  a  part  of  one  on  the  licenser's  land,  for 
raising  a  head  of  water  to  work  a  mill  of  the  licensee,  which 
was  held  to  be  revocable  after  the  dam  had  been  erected, 
without  reimbursing  the  licensee  for  his  expenses  thereby 
incurred.  In  Morse  v.  Ccpeland  (2  Gray,  302) ;  Hewlins  v. 
Shippam  (5  B.  &  C,  221) ;  Fentiman  v.  Smith  (4  East.,  107) ; 
and  Sampson  v.  Bumside  (13  N.  H.,  264),  the  license  was  to 
dig  a  ditch  or  tunnel  in  the  licenser's  land,  to  diveg;  the 
water  of  a  stream  to  or  from  the  land  of  the  licensee,  and  it 
was  held  to  be  revocable,  though  executed,  without  remunera- 
tion to  the  licensee  for  his  expenses  thereby  incurred.  In 
the  cases  of  Prince  v.  Case  (10  Conn.,  378),  and  Jackson  v. 
Babcock  (4  Johns.,  418),  a  license  to  erect  a  house  on  the 
licenser's  land  was  held  to  be  revocable  after  the  erection  of 
the  house.  In  Hadeton  v.  Putnam  (3  Chand.  [Wis.],  117), 
a  well  considered  and  ably  reasoned  case,  where  the  owner 
of  lands  licensed  the  owner  of  a  mill  site  situate  below  these 
to  flow  .them  for  the  working  of  his  mill,  it  was  held  to  be  a 
revocable  license  after  the  licensee  had  erected  his  mill  and 
dam."  (1  Washb.  on  Keal  Property,  400,  noU.)    To  the 
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samo  effect  are  the  cases  of  Jamieeon  v.  MUlemcm  (3  Duer., 
355) ;  Foot  v.  New  Haven  and  Northampton  Company  (33 
Conn.,  223) ;  EgglesUm  v.  New  York  and  Harlem  Haiiroad 
Company  (35  Barb.,  163).  The  decision  in  the  court  below 
is  in  conflict  with  all  the  foregoing  cases,  and  others  whioh 
might  be  referred  to,  and  I  think  it  equally  in  conflict  with 
the  common  law  rule,  tliat  an  easement  can  only  be  created 
by  deed  (or  its  equivalent  prescription),  with  the  statute  of 
frauds,  prohibiting  the  conveyance  of  any  interest  in  lands, 
other  than  short  leases,  without  writing  (2  B.  S.,  134,  §  6), 
and  with  the  statute  requiring  deeds  for  the  conveyance  of 
freehold  interests.  (1  R.  S.,  738,  §  137.) 

In  my  opinion,  the  principle  upon  which  the  decision  of 
the  court  below  rests,  would  substantially  repeal  the  common 
law  rule  and  the  statutes  above  referred  to ;  for  there  is  no 
interest  in  lands  which  may  not  be  made  the  subject  of  such 
irrevocable  license.  As  has  been  well  said  by  Mr,  CHrmr, 
"  If  a  person  could  acquire  a  perfect  right  by  a  license,  any 
one  has  only  to  get  a  person  to  swear  to  a  parol  license  by 
the  owner  of  land  to  build  a  house  upon  it,  and  thereby 
without  any  conveyance  by  deed,  he  would  acquire,  in  effect, 
all  the  beneficial  right  of  an  owner  in  fee."  (1  Gen.  Prac, 
339 ;  Benedict  v.  Benedict^  5  Day,  464 ;  Browne  on  Stat,  of 
Frauds,  §  29.) 

"We  have  been  referred  to  no  reported  cases  having  any 
tend^cy  to  sustain  the  decision  that  the  license  in  question 
was  irrevocable,  except  those  of  Remoh  v.  Kem  (14  S.  &  B., 
367)  and  Hepburn  v.  McDavoeU  (17  id.,  383).  The  last  of 
these  cases  contains  nothing  inconsistent  with  the  rule  to  be 
deduced  from  the  cases  to  which  I  have  referred,  excepting 
the  approval  by  the  judge  who  delivered  the  opinion,  of  the 
case  of  Revich  v.  Kem.  The  latter  case,  treating  it  as  one 
of  license  and  not  of  contract,  is  certainly  not  law  in  this 
State,  if  it  is  anywhere  beyond  the  jurisdiction  within  which 
it  was  decided.  {Jamiieaon  v.  MiUeman,  3  Duer.,  361;  1 
Washb.  on  Real  Property,  400,  note.)  The  note  of  Messrs. 
Clark  and  Wallace,  to«the  case  of  Hevick  v.  Hemj  (3  Am. 
Lead.  Cases,  614,  1st  ed.),  so  £eu:  as  an  attempt  is  made  to 
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sustain  the  aonndneBS  of  that  deeision,  is  not  very  Batisfao- 
tory  in  its  reasoning,  and  the  learned  authors  seem  not  to 
have  found  much  in  the  way  of  authority  to  support  it.  The 
effort  to  sustain  it  appears  to  have  deprived  the  note  of  the 
clearness  and  consistency  which  usually  characterize  the 
notes  in  that  valuable  work. 

The  English  cases  which  have  been  supposed  to  give  some 
support  to  the  doctrine  of  the  irrevocability  of  licenses  under 
such  circumstances  as  this  case  presents,  were  reviewed  by 
Baron  ALDiassoN,  in  the  opinion  before  referred  to,  and  their 
insufficiency  to  sustain  that  doctrine  was  clearly  demon* 
strated. 

There  is  another  class  of  cases  which  have  been  invoked 
in  support  of  the  same  doctrine ;  viz. :  where  the  owners  of 
lands  who  have  encouraged  others  to  expend  money  upon 
them,  under  an  erroneous  opinion  of  title,  have  been  pro- 
hibited from  afterward  asserting  their  legal  rights.  (  Wendell 
V.  Van  Jienssdaer^  1  Johns.  Gh.,  354.)  The  bases  of  these 
cases  is  fraud  on  the  part  of  the  owner  of  the  land ;  and 
where  the  person  making  the  expenditure  knows  the  state 
of  the  title,  he  makes  it  at  his  peril,  and  acquires  no  eqtiit^ 
able  rights  against  tlie  owner  thereby.  (Browne  on  8tat.  of 
Frauds,  §  29.) 

The  doctrine  of  the  presumption  of  a  grant  arising  from 
twenty  years'  adverse  possession,  has  been  urged  in  support 
of  the  plaintiffs'  claim ;  but  where  one  enters  and  holds  in 
pursunnce  of  a  •  license,  tlie  holding  is  not  adverse,  and  no 
such  presumption  can  arise  out  of  it.  It  follows  from  what 
lias  been  said,  that  the  only  riglit  whic4i  William  Utter  pos- 
sessed at  the  time  of  the  execution  of  his  mortgage  to  John-^ 
son,  to  so  much  of  his  M'ater-power  as  depended  upon  the 
license  of  Uenry  Clarke,  was  the  right  to  the  use  of  such 
power  so  long  as  the  heirs  or  assigns  of  Henry  Clarke  saw 
fit  to  allow  such  use,  and  no  longer.  That  right  was  merely 
personal,  and  wae  not  susceptible  of  conveyance  to  another 
party.  (Browne  on  Stat,  of  Frauds,  §  22.)  Johnson,  there- 
fore, derived  no  title  to  that  portion  of  the  water-power 
through  the  mortgage  of  Utter.    As  Henry  Clarke  owned 
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upon  one  Bide  of  the  river,  and  Isaiali  Hilliard  upon  the  other, 
where  the  same  was  erected,  each  was  the  owner  of  one- 
half  the  stream,  and  consequently  this  deficiency  of  title  in 
Johnson  extended  to  one-half  of  the  water-power. 

As  to  the  other  half  of  the  stream.  Utter  had  a  perfect  title 
BO  far  as  related  to  the  right  to  maintain  the  dam  for  the  long 
term  specified  in  his  lease  from  Hilliard,  and  to  draw  the 
water  from  the  river,  and  through  the  canal  for  its  whole 
length,  excepting  that  part  where  it  crosses  the  lands  of  Thier 
Johnson,  and  in  that  respect  his  right  (upon  the  principles 
above  laid  down)  depended  entirely  upon  the  pleasure  of 
Thier  Johnson,  or  of  those  who  may  have  become  his  sucees- 
fiors.  That  right,  too,  derived  from  the  license  of  Thier 
Johnson,  was  merely  personal,  and  did  not  pass  by  force  of 
the  mortgage  to  William  Johnson. 

Utter,  however,  had  power  to  convey  the  entire  right  to 
his  half  of  the  water-power,  subject  to  the  right  of  Thier 
Johnson  to  revoke  the  license  allowing  the  maintenance  of 
the  canal  and  the  flow  of  the  water  across  his  land. 

The  question  then  arises,  •  whether,  by  the  mortgage  to 
Johnson,  Utter  conveyed  all  the  right  which  he  possessed  in 
this  half  of  the  water-power  (which  would  give  to  the  mort- 
gagee a  perfect  title,  with  the  exception  of  the  right  to  main- 
tain the  canal  and  conduct  the  water  across  Thier  Johnson's 
land),  or  only  so  much  of  his  right  as  was  comprised  within 
the  boundaries  of  the  eleven  acres  described  in  the  mortgage. 
I  entertain  no  doubt  upon  this  question.  At  the  time  when 
the  mortgage  was  executed,  the  mill  was  in  operation,  its 
machinery  being  driven  by  water  drawn  from  the  river,  by 
means  of  the  dam  and  canal,  and  such  right  to  the  water- 
power  as  the  mortgagor  possessed,  not  depending  upon  mere 
license,  and  therefore  incapable  of  conveyance,  passed  by  the 
mortgage  to  the  mortgagee.  {Huttem^ier  v.  AlbrOj  18  N.  Y., 
48.)  It  is  not  material  in  this  respect,  that  the  conveyance 
does  not  contain  the  word  "  appurtenances,"  or  any  equiva- 
lent expresBsion,  nor  that  it  contains  no  reference  to  the  mill. 
The  deed  is  to  be  interpreted  as  though  it  had  been  executed 
and  delivered  between  the  parties  in  view  of  the  premises, 
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and  thus  interpreted,  it  must  be  held  to  convey  the  mill,  as 
suchy  as  fully  and  completely  as  if  it  had  been  expressly 
named  in  the  grant,  and  with  the  mill,  all  the  appurtenances, 
which  were  at  the  time  connected  with  it,  and  which  gave 
it  its  value  as  a  mill,  so  far  as  the  grantor  had  power  te  con- 
vey the  same.  This  is  expressly  decided  in  the  case  of 
OaJdey  v.  ^rdey  (5  Wend.,  523),  and  there  is  nothing  in 
the  case  of  Tdtxyr  v.  Bradley  (18  N.  Y.,  109),  under  the 
peculiar  circumstances  disclosed  in  that  case,  which  is  incon- 
sistent with  this  position. 

William  Johnson,  therefore,  by  virtue  of  his  mortgage  and 
its  foreclosure,  obtained  a  title  to  one-half  of  the  water-power 
subject  to  the. right  of  Thier  Johnson,  to  stop  the  flow  of  the 
stream  across  his  premises  at  pleasure,  and  perhaps  subject 
also  to  a  forfeiture  of  his  right  to  the  water  in  case  of  default 
in  payment  of  the  rent  on  the  lease  of  Hilliard.  The  con- 
Teyance  of  the  mill  did  not  operate  as  an  assignment  of  the 
whole  interest  of  the  lessee  in  the  demised  premises,  but  only 
of  his  right  to  maintain  the  dam  and  canal,  and  to  conduct 
the  water  across  such  premises.  If  the  lands  leased  possessed 
value  for  any  other  purpose,  to  that  extent  the  interest  of  the 
lessee  was  not  aff'ected  by  the  mortgage  to  Johnson,  but 
passed  to  Francis  A.  Utter  on  the  assignment  of  the  lease  to 
him.  The  rent  in  such  case  would  doubtless  be  apportioned 
between  the  assignees  according  to  the  value  of  their  several 
interests.  (Gilbert  on  Ilents,  153 ;  3  Kent's  Com.,  470 ;  Fan 
Senssdaer  v.  Bradley^  8  Denio,  143.) 

This  qualified  title  to  one-half  the  waters  of  the  river  was 
vested  in  the  plaintiffs  at  the  time  of  the  commencement  of 
the  action,  and  it  constituted  the  extent  of  their  title  to  the 
water-power  which  they  were  using  at  the  time  of  the  inter- 
ference by  the  defendants.  What  right  they  had  as  licensees 
or  otherwise  to  the  other  half  of  the  waters  of  the  river, 
depends  upon  the  state  of  the  title  to  that  half  which  is  next 
to  be  considered. 

It  has  already  been  shown  that  the  title  to  one-half  the 
waters  of  the  river,  notwithstanding  the  license  to  Utter,  and 
what  was  done  by  him  in  pursuance  of  such  license,  remained 
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in  Henry  Gierke  at  the  time  of  his  death,  as  he  had  the 
right  at  any  time  daring  hie  life  to  revoke  the  license,  remove 
the  dam  and  apply  the  waters  to  any  use,  or  allow  them  to 
flow  in  their  natural'  channel.  This  title  passed  by  his  will 
to  hift  three  sons,  and  remains  in  them  still,  so  far  as  the 
case  shows,  unless  it  passed  to  Ethan  Clarke,  by  virtue  of  the 
conveyance  of  the  farm  by  them  to  him  on  the  7th  of  May, 
1881.  The  description  in  that  conveyance  begins,  ^'  at  a 
stake  and  stones  on  the  west  bank  of  the  ITnadilia  river,"  as 
a  starting  point  in  the  boundary  line,  and  runs  thence  by 
courses  and  distances  around  the  farm  until  it  comes  again 
"  to  the  Unadilla  river,"  and  runs  "  thence  down  the  west 
bank  of  the  Unadilla  river  as  it  winds  and  turns,  to  the 
place  of  beginning."  The  words  "to  the  Unadilla  river," 
according  to  the  usual  interpretation  of  such  an  expression 
in  conveyances,  would  carry  the  line  to  the  center  of  the 
river,  as  the  general  rule  is  that  where  a  line  touches  a  river  1 

it  goes  to  the  center  ;  but  the  words  are  entirely  consistent 
with  an  interpretation  which  should  stop  the  line  at  the 
margin  or  bank  of  the  river :  and  whether  the  one  or  the 
other  interpretation  should  be  given  to  them  must  depend 
upon  the  apparent  intention  of  the  parties,  to  be  determined 
by  reference  to  the  other  portions  of  the  deed.  The  other 
expressions  of  the  deed  which  have  reference  to  the  river  I 
tliink  show  a  clear  intention  to  limit  the  operation  of  the 
grant  to  the  bank  of  the  river.  The  starting  point  is  une- 
quivocally from  "  the  bank,"  and  not  from  the  center  of  the 
river,  and  if  the  last  line  in  the  description  is  confined  to 
th(}  center  of  the  river,  it  cannot  run  "  to  the  place  of  begin- 
ning," as  the  description  requires ;  and  if  it  starts  from  the 
center  of  the  river j  and  runs  "  to  the  place  of  beginning,"  it 
would  neither  follow  the  center  of  the  river  nor  "  the  west 
bank  as  it  winds  and  turns,"  according  to  the  description  in 
the  deed.  From  the  terms  of  the  deed  alone,  I  think  it  must 
be  held  to  convey  the  farm  to  the  west  bank  of  the  river 
only,  leaving  the  title  to  the  river  and  the  land  covered  by 
it  in  the  grantors.  (See  ChUds  v.  Starr,  4  Hill.,  869.)  This 
construction  is   strongly  confirmed   by  the  cireumstanceB 
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which  maj  properly  be  considered  as  bearing  npon  the  interr 
pretation  of  the  deed,  that  the-  river  was  at  the  time  of  the 
execution  of  the  deed  by  the  grantors  eontroUed  and  nsed 
by  their  father's  friend,  in  pnrsnance  of  license  granted  by 
him  ten  years  before  his  death,  and  which  he  had  not  seen 
fit  during  his  lifetime,  nor  the  grantors,  his  sons,  after  his 
deatii,  to  revoke. 

It  will  thus  be  seen  that  the  right  to  that  part  of  the  water 
which  is  not  vested  in  the  plaintiffs  remains  in  the  three  sons, 
devisees,  of  Henry  Clarke.  Ethan  Clarke  obtained  no  title 
to  it  by  Ids  deed  from  them,  and  consequently  conv^ed  none 
by  his  demise  to  Francis  A.  Utter.  The  defendants,  there- 
fore, were  entirely  without  right  to  interfere  with  the. dam, 
or  to  divert  the  water  of  the  river  from  the  plaintifb'  factory. 
The  only  remaining  question  is  whether  the  plaintifib  are 
entitled  to  recover  damages  for  the  diversion  of  the  water. 
It  appears  that  the  whole  stream  was  diverted  from  .their 
factory,  and  as  their  title  to  half  of  it  was  complete,  so  long 
as  Mr.  Thier  Johnson  allowed  it  to  flow  across  his  premises, 
there  can  be  no  doubt  of  their  right  to  recover  the  damages 
occasioned  by  the  diversion  of  such  half.  In  regard  to  the 
other  half,  their  right,  so  long  as  the  license  to  use  it  remained 
unrevoked,  was  a  perfect  possessory  right,  sufficient  to  sustain 
an  action  for  its  diversion  against  strangers.  The  referee 
reported  that  the  license  had  never  been  revoked,  by  which  I 
understand  that  there  had  been  no  direct  revocation  by 
Henry  Clarke,  or  his  successors  in  interest.  The  death  of 
the  original  licenser  was  itself  a  revocation  (1  Washburn  on 
£eal  Property,  899  section  9),  but  it  was  optional  with  his 
devisees  to  enforce  the  revocation,  or  renew  or  continue  the 
license,  and  their  acquiescence  in  the  use  of  the  water  by 
the  licensee  and  his  successors,  from  the  death  of  their  father 
in  1831,  until  the  time  of  the  commencement  of  this  action  in 
1847,  without  interfering  with  or  forbidding  such  use,  may 
doubtless  be  regarded  as  sufficient  evidence  of  the  c<mfirma^ 
tion  of  the  license,  by  them,  in  favor  of  the  successive  occu- 
pants of  the  mills.  The  plaintiffs  were,  therefore,  ^ititled  to 
recover  the  damages  which  they  sustained  by  the  diversion  of 
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the  water,  unless  a  reirocation  of  the  license  by  the  devisees 
of  Henry  Clarke,  prior  to  such  diversion,  can  be  shown.  As 
the  license  was  held  irrevocable  on  the  former  trial,  there  was 
no  object  in  the  introduction  of  proof  of  such  revocation,  if  it 
existed,  as  it  would  have  been,  under  that  ruling,  wholly 
unavailing. 

The  judgment  of  the  Supreme  Court  should  be  reversed 
and  a  new  trial  should  be  granted,  as  against  the  defendant 
Francis  A.  Utter,  with  costs  to  abide  the  event. 

The  defendant,  Ethan  Clarke,  has  not  appealed  from  the 
judgment  of  the  General  Term  of  the  Supreme  Court,  and 
that  judgment  as  against  him  remains  undisturbed. 

Isaiah  Hilliard,  who  is  named  in  the  papers  as  a  defendant, 
does  not  appear  to  have  been  served  with  process,  or  to  have 
appeared  voluntarily,  and  he  is  not  therefore  a  party  to  the 
action.  The  judgment  dismissing  the  complaint  as  against 
the  defendants,  William  Utter  and  Morris  W.  Utter,  has  not 
been  appealed  from ;  consequently  they  have  ceased  to  be 
parties,  although  their  names  are  still  continued  in  the 
papers.  In  aU  future  proceedings  Francis  A,  Utter,  alone 
will  be  the  only  proper  party  defendant. 

All  the  judges  concurring,  except  Hogebooh. 

Judgment  reversed. 

HooEBoou,  J.  This  is  an  appeal  by  the  defendant,  Francis 
A.  Utter,  from  a  judgment  for  the  plaintiffs,  entered  upon 
the  report  of  a  referee,  and  aflHrmed  by  the  Supreme  Court 
at  General  Term. 

The  action  was  brought  to  establish  and  declare  the  rights 
of  the  plaintiff  in  and  to  a  certain  water-power,  arising  in, 
and  flowing  from,  the  Unadilla  river,  in  the  county  of  Otsego, 
to  restrain  the  defendants  from  the  diversion  of  the  water, 
and  to  recover  damages  for  the  diversion  already  made.  The 
judgment  appealed  from  was  in  favor  of  the  plaintiffs  in  all 
these  particulars. 

The  rights  claimed  by  the  plaintiffs  and  sustained  by  the 
judgment,  are  to  maintain  a  dam  across  the  west  branch  of 
the  Unadilla  river,  and  a  canal  or  ditch  leading  therefrom  to 
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the  hoe  factory  of  the  plaintiffs,  some  distance  below ;  and 
to  pass  through  such  canal  so  much  of  the  waters  of  the 
Unadilla  river  as  shall  be  necessary  to  operate  the  plaintijSs' 
works  in  the  manner,  and  to  the  extent  they  have  been 
hitherto  enjoyed. 

The  dam  was  erected  in  1821,  across  the  Unadilla  river,  by 
WiUiam  Utter,  who  did  not  own  the  lands  on  either  side  of 
the  stream  at  that  point ;  the  dam  on  the  north  or  west  shore 
resting  on  lands  of  Henry  Clarke,  and  on  the  south  or  east 
shDre,  on  lands  of  Isaiah  Hilliard.  The  canal  passed  south- 
erly from  the  south  side  of  the  stream  through  lands  of  Isaiah 
Hilliard,  then  into  and  through  those  of  Thier  Johnson; 
then  into  and  through  a  four  acre  lot  of  William  Utter ; 
then  into  an  eleven  acre  lot  of  William  Utter,  on  which  last 
mentioned  premises  the  factory  of  the  plaintiffs  is  situated. 

The  plaintifis  claim  title  thereto,  and  to  the  water-power  in 
question  through  William  Utter.  Utter  having  mortgaged 
the  eleven  acre  lot  at  an  early  day,  and  after  he  had  erected 
his  manufacturing  works,  to  William  Johnson,  Johnson  hav- 
ing foreclosed  the  mortgage,  and  on  such  foreclosure  became 
the  purchaser,  and  having  subsequently  conveyed  the  same 
to  the  plaintiffs. 

The  defendants  claim  under  Henry  Clarke,  who  died  in 
1831,  having  devised  the  premises  on  the  west  side  of  the 
river,  on  which  the  plaintiffs'  dam  abutted,  to  his  three  sons. 
They  conveyed  to  Ethan  Clarke,  and  the  latter  granted  to 
Francis  A.  Utter,  by  an  instrument  under  seal,  the  exclusive 
privilege  of  maintaining  so  much  of  the  mill  as  was  located 
on  said  Clarke's  premises,  and  also  the  privilege  of  control- 
ling the  water  by  dams  and  dykes  to  the  center  of  the  stream, 
for  fifteen  rods  above  the  dam,  and  below  the  dam  to  the 
south-eastern  terminus  of  Clarke's  land.  A  question  is  made 
whether  the  deed  to  Ethan  Clarke  carried  him  further  east 
than  to  the  west  bank  of  the  stream,  instead  of  to  the  center, 
as  the  defendants  claim.  This  question,  if  important,  will 
be  subsequently  considered. 

The  defendants  also  make  claim  to  the  land  where  the 
dam  is  located,  and  adjoining  the  same  on  the  south  or  cast 
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Bide  of  the  stream.  This  elaim  is  through  William  Utter, 
who  in  1824  obtained  a  lease  of  the  same  from  Isaiah  Bil- 
liard (the  then  owner)  for  10,000  years.  In  1889  William 
Utter,  in  consideration  of  $50  advanced  by  Francis  A.  Utter, 
assigned  to  him  and  to  his  brother,  Jacob  Sherrill  Utter,  the 
lease  above  mentioned,  from  Hilliard  to  William  Utter. 

Francis  A.  Utter  is  the  principal  defendant,  and  the  other 
defendants  are  made  parties  to  the  snit  as  having  co-operated 
with  him  in  the  act  of  tapping  the  dam  and  diverting  the 
water,  which  led  to  the  institntion  of  the  snit. 

The  defendants  thns  claim  to  have  had  the  ownership  and 
the  rightful  control  of  both  banks  of  the  stream  at  the  places 
where  the  dam  at  its  opposite  extremities  touched  the  shore, 
and  conseqnently  to  have  had  the  legal  right  to  control  the 
•dam,  and,  if  they  pleased,  to  divert  the  water,  inasniTich  as 
the  plaintiffs  are  not  riparian  proprietors  on  the  stream  below. 
They  further  claim  that,  whether  their  acts  were  lawful  or 
nnlawful,  they  are  not  answerable  to  the  plaintiffs,  whom 
tliey  insist  not  to  be  either  the  lawful  proprietors  of  the  dam, 
or  of  the  water-power,  or  of  the  right  to  divert  and  draw  the 
water  through  the  canal  to  their  works. 

The  ])laintiff8'  claim  arises  in  this  vrise :  When  William 
Utter  built  his  dam  across  the  river,  in  1821,  and  before  he 
constnictcd  the  same,  he  obtained  the  verbal  consent  and 
]>ermi89ion  of  Henry  Clarke  to  abut  the  north  or  west  end  of 
his  dam  on  his  land.  This  license  was  never  revoked.  On 
the  opposite  side  of  the  stream  William  Utter,  as  before 
stated,  obtained  from  Tlilliard,  in  1824,  a  lease  of  the  land  for 
10,000  years.  He  also  obtained  from  Thier  Johnson,  across 
whose  lands  the  canal  passed  after  leaving  those  of  Hilliard, 
a  verbal  consent  to  construct  said  canal  across  his  lands.  This 
license  has  never  been  revoked.  The  residue  of  the  lands 
over  which  the  canal  passed,  being  the  four  acre  lot  and  the 
eleven  acre  lot,  were  lands  belonging  to  William  Utter 
himself. 

"  In  1821  or  1822,  William  Utter  erected  on  the  eleven 
acre  lot  a  saw-mill  and  carding  and  cloth-dressing  works,  and 
placed  therein  machinery  proper  to  be  used  in  snch  works, 
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And  operated  the  same,  the  propelling  power  being  the  water 
drawn  firom  said  dam  through  said  canal." 

So  far  m  appears,  this  use  of  the  dam,  the  water,  the  canal, 
the  mills  and  machinery,  continaed  withoot  objection  or 
interruption  up  to  1846.  In  that  year  the  plaintiff  Babcock, 
for  the  benefit  of  all  the  plaintiff,  contracted  to  purchase 
the  same  from  the  then  owner,  Johnson,  and  in  August,  1846, 
obtained  from  Johnson  a  quitclaim  deed  of  the  eleven  acres. 
In  November,  1846,  he  conveyed  an  undivided  interest 
therein  to  the  other  plaintiffs. 

^^  After  such  purchase  the  plaintiff  removed  the  buildings 
used  by  Utter  for  the  saw-mill  and  clothing  works,  and 
erects  in  their  stead  a  valuable  building  for  a  hoe  factory, 
and  used  the  same  for  that  purpose,  propelling  the  machinery 
therein  with  the  water  from  the  »dam  erected  by  said  Utter  ^ 
as  aforesaid,  through  said  canal  or  ditch." 

The  said  Utter  and  others,  who  occupied  the  eleven  acres, 
and  carried  on  the  mills  and  machinery  thereon,  found  it 
necessary  on  several  occasions  to  repair  the  said  dam,  and  for 
that  purpose  to  use  gl'avel  from  a  pit  on  the  lands  of  Henry 
Clarke,  or  those  claiming  under  him.  And  before  making 
such  repairs  on  some  of  such  occasions,  leave  to  go  on  to  said 
farm  to  get  said  gravel  to  repair  the  dam  was  asked  of  said 
owners  or  occupants,  and  granted. 

On  some  two  or  three  or  more  occasions,  while  William 
Utter  was  in  possession,  permission  was  asked  from  Henry 
Clarke  to  go  upon  his  land  to  repair  the  dam.  The  right  of 
Utter  and  those  claiming  under  him  to  maintain  said  dam 
and  ditch,  and  draw  water  through  said  ditch,  was  never 
called  in  question  by  any  of  the  owners  of  the  lands  on 
which  said  dam  abutted,  and  over  which  said  canal  or  ditch 
was  dug,  until  after  the  contract  was  entered  into  between 
said  Johnson  and  Babcock  for  the  purchase  of  said  eleven 
acres. 

The  mortgage  by  Utter  to  William  Johnson,  before  men- 
tioned, was  given  in  1831,  upon  the  eleven  acre  lot  on  which 
the  mills  and  machinery  stood  and  were  operated.  It 
described  the  premises  by  metes  and  bounds,  but  without  the 
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word  ^^  appurtenances,"  or  other  equivalent  words.  It  was 
foreclosed  in  1834  and  1835,  and  the  premises  were  pur- 
chased by  the  mortgagee,  who  entered  into  the  occupation 
thereof,  and,  as  before  stated,  subsequently  sold  and  conveyed 
the  same  to  Henry  H.  Babcock,  for  himself  and  the  other 
plaintiffs. 

On  this  state  of  facts,  the  plaintiffs  claim  that  the  con- 
struction of  the  dam  and  the  ditch,  the  mills  and  the 
machinery,  under  the  verbal  permission  of  the  owners  on 
both  sides  of  the  stream,  never  withdrawn,  and  the  written 
lease  of  the  owner  on  the  south  side,  the  erection  of  valuable 
buildings  and  the  expenditure  of  large  sums  of  money  for  the 
apparent  purpose  of  a  continuing  and  permanent  business, 
before  the  eyes  and  in  the  presence  of  the  owners  of  the  land 
'  on  both  sides  of  the  stream,  and  the  continued  operation  of 
these  improvenients  for  manufacturing  purposes  for  a  long 
series  of  years,  without  objection  or  interruption,  constitute, 
in  equity,  an  irrevocable  license  from  such  owners  to  the 
continued  use  of  the  stream  for  the  purpose  named,  and  per- 
petually forbid  any  interference  on  the  part  of  such  owners 
with  privileges  thus  enjoyed  by  their  express  consent  and 
permission,  and  that  the  plaintiff  are  the  legitimate  succes- 
sors to  the  rights  thus  granted  to  William  Utter,  under  the 
mortgage  foreclosure,  as  incidents  and  appurtenances  to  the 
ownership  of  the  eleven  acres,  notwithstanding  the  mortgage 
did  not  in  terms  contain  any  reference  to  the  dam,  canal, 
water-power,  or  the  mode  of  the  use  thereof. 

The  position  of  the  defendants,  on  the  other  hand,  is  that 
the  right  to  abut  the  dam  on  the  shores  of  the  river  was  a 
right  pertaining  to  real  estate,  and  involved  an  interest  in 
lands  which  could  not  pass  or  be  conferred  otherwise  than  by 
deed  or  writing;  that  the  license  was  verbal  and  without 
consideration,  and  liable  at  any  time  to  be  withdrawn  or 
revoked;  that  it  could  not  ripen  into  a  right  by  lapse  of  time, 
because  there  was  no  adverse  possession,  but  one  always  held 
and  enjoyed  in  subordination  to  the  rights  of  the  true  owner ; 
that  whatever  may  have  been  the  rights  of  Utter,  they  did 
not  pass  by  the  foreclosure  of  the  mortgage  to  Johnson,  inaa- 
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much  as  the  rights  now  in  question  were  not  mentioned  or 
alluded  to  in  that  conveyance,  or  in  the  proceedings  to  con* 
smnmate  title  thereon;  and  that,  therefore,  whatever  maybe 
the  rights  of  the  defendants,  the  plaintiffs  are  not  in  a  con- 
dition to  institute  or  maintain  this  suit  for  want  of  the 
requisite  interest  in  the  subject-matter  involved. 

They  further  contend  that  the  purchase  by  the  defendants 
of  Henry  Clarke's  interest  in  the  mode  appearing  by  the 
proofe,  vested  in  them  the  title  of  Uenry  Clarke  to  the  lands 
on  the  west  side  of  the  stream  to  the  center  thereof;  and  the 
assignment  by  WiUiam  Utter  to  them  of  the  HiUiard  lease 
vested  in  them  the  title  of  Ililliard  during  the  continuance 
of  the  lease  to  the  lands  on  the  east  side  of  the  stream,  to 
the  center  thereof. 

These  are  the  questions  to  be  considered.  In  examinine: 
them,  it  will  be  Lveuient  to  inquire :  Fi»t,  what  were  the 
rights  of  William  Utter  in  the  premises  in  question  prior  to 
the  foreclosure  of  the  Johnson  mortgage  and  independent  of 
that  mortgage  {  Second,  what  rights  became  vested  by  the 
mortgage  and  the  foreclosure  thereof  in  William  Johnson  and 
through  him  in  the  plaintifb  t 

Let  us  see  what  has  been  the  cause  of  adjudication  on  this 
subject. 

The  question  to  be  determined  in  this  case  is  a  difScnlt 
one,  and  the  cases  are  by  no  means  uniform,  and  perhaps  no 
well-defined  rule  can  be  extracted  from  them. 

The  first  question  to  be  determined  is,  whether  the  permis- 
sion to  build  the  dam  and  abut  the  same  upon  the  lands  of 
Henry  Clarke  was  a  mere  UceMSy  or  an  interest  in  lands. 
The  distinction  between  the  two  is  perhaps  as  accurately 
defined  in  the  leading  case  of  Jfumfard  v.  Whitney  (16 
Wend.,  880)  as  in  any  other.  A  license  is  an  authority  to 
enter  upon  the  lands  of  another  and  do  some  act  or  series  of 
acts  thereon,  without  passing  or  intending  to  pass  an  estate 
therein*  When  they  partake  of  the  latter  character  they  lose 
the  character  of  a  mere  license  and  then  become  an  interest 
inlands. 

53 
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The  former  may  be  bj  parol;  are  yalid,  though  not  in 
writing ;  are  BBoallj  founded  in  personal  confidence,  and  not 
assignable;  are  generally  revocable,  but  sometimes  irrevo- 
cable; confer  complete  protection  until  revoked;  are  always 
revocable  when  executory,  and  generally  irrevocable  when 
executed.  The  latter  are  required  by  the  statute  of  frauds  to 
be  in  writing,  and  are  void  if  not  so,  inasmuch  as  they  pass  or 
confer  an  estate  in  the  land,  and  it  is  against  the  policy  of  the 
law,  as  well  as  against  the  explicit  directions  of  the  statute, 
that  they  should  have  force  and  validity  unless  n^anifested  in 
writing.  (See  also  Wolfe  v.  Frost,  4  Sandf.  Ch.,  72.) 

I  think  it  also  sufficiently  clear  that  permission  to  build  a 
dam  across  a  stream  of  water  and  abut  the  same  upon  the 
lands  of  another,  when  designed  not  merely  for  temporary 
but  permanent  use  with  a  view  to  collect  and  divert  water 
for  milling  and  manufacturing  purposes,  is,  under  the  deci- 
sions of  our  courts,  of  a  nature  which  passes  an  interest  in 
'  lands,  and  if  it  is  to  possess  the  characteristics  of  a  right 
instead  of  a  mere  Uoensej  must,  in  order  to  confer  stieh  right 
and  to  operate  as  a  complete  protection  to  the  licensee  or 
grantee,  be  in  writing.  Such  was  the  express  decision  in 
Mum/ord  v.  Whitnei/,  supra.  (See  also  Thompson  v.  Oreg- 
cry,  4  Johns.,  81;  Ja/mdeson  v.  MiUemcm,  8  Duer,  255; 
Jackson  v.  Bdbcock,  4  Johns.,  418 ;  Miller  v.  Avlmm  €&  Syror 
cusc  £.  H.  Co.,  6  Hill,  61 ;  Broion  v.  Woodworth,  5  Barb., 
550 ;  Pitkin  v.  Long  Idwnd  B.  JR.  Co.,  2  Barb.  Oh.,  221.) 

Notwithstanding  the  weight  of  adjudication  in  r^ard  to 
the  nature  of  such  an  interest  and  the  necessity  of  a  writing 
or  a  deed  to  give  it  complete  efficacy,  there  are  many  cases 
which  hold  that  the  licensee  who  relies  in  good  faith  upon 
the  license  given,  and  acts  upon  it  and  makes  permanent 
improvements,  is  not  altogether  remediless.  Thus  in  Wood 
V.  Zake  (Saycr,  3),  a  parol  agreement  to  stack  coals  on  part 
of  a  close  for  seven  years  with  the  use  of  that  part  of  the 
close,  was  hold  good.  So  in  Jfumford  v.  Whd^ney  (15 
Wend.,  387),  it  is  said  that  a  license  to  enter  upon  land,  while 
it  remains  executory,  may  be  revoked  at  pleasure;  but  when 
executed,  it  in  general  can  only  be  revoked  by  placing  the 
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other  party  in  the  Bamo  situation  in  which  he  stood  before  ho 
entered  upon  its  execution. 

In  Winter  y.  JBrookweU  (8  East,  308),  where  the  defendant, 
with  the  consent  and  approbation  of  the  plaintiff,  placed  a 
sky-light  over  an  open  area  above  the  plaintiff's  window,  }ty 
means  of  which  light  and  air  were  prevented  from  entering, 
and  the  plaintiff,  after  it  was  done,  gave  notice  to  have  it  re- 
moved, Lord  Ellenbobough  held,  on  the  trial,  that  the  licen^ 
having  been  ctctsd  on,  and  expense  inottrredj  it  could  not  he 
recalled  vdthaut  cffering  to  pay  aU  the  expensee  incurred, 
under  it.  The  defendant  had  a  verdict,  and  a  new  trial  was 
denied. 

In  Kem  v.  Rurick  (14  Serg.  &  Bawle,  267),  the  defend- 
ant had  given  the  plaintiff  permission  to  divert  a  stream 
of  water  and  to  pass  the  same  over  defendant's  land  for  the 
purpose  of  propelling  a  mill  which  the  plaintiff  thereafter 
built  on  his  own  land.  The  court  held  the  license  irrevoca- 
ble after  the  expense  had  been  incurred ;  that  a  license  may 
become  an  agreement  or  valuable  consideration,  as,  when  the 
grantee  has  made  improvements,  or  invested  capital  in  con- 
sequence of  it,  he  has  become  a  purchaser  for  a  valuable 
consideration ;  and  that  equity  would  decree  the  specific  per- 
formance of  such  an  agreement ;  that  a  right  xmder  a  license 
was  co-extensive  with  the  object  intended,  and  if  it  was 
designed  to  be  permanent  in  character  and  a  perpetual 
exclusion  of  the  owners  rights,  it  was  of  unlimited  duration. 

In  Wetmore  v.  White  (2  Oaines'  Cases  in  Error)  an  executed 
parol  contract  for  the  damming  and  diversion  of  water  to  one 
side  of  a  stream,  the  opposite  shores  of  which  were  owned  by 
different  owners,  was  upheld  and  enforced  as  a  contract  for 
its  perpetual  diversion. 

Li  Pierrepant  v.  Bwma/rd  (2  Sold.,  279),  it  was  held  by  this 
court  that  a  parol  license  to  cut  and  carry  away  standing 
timber,  when  fully  executed  before  revocation,  constitutes  a 
complete  protection  to  the  licensee ;  and  that,  notwithstand* 
ing  there  was  an  agreement  between  the  parties  in  a  writ- 
ten contract  for  the  sale  of  the  lands,  the  purchaser  should 
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not  cut  any  timber  without  the  consent  or  approbation  of  the 
vendor  in  writmg. 

It  is  not  to  be  denied  that,  determining  the  case  by  the  roles 
of  the  common  law,  there  are  a  large  number  of  apparently 
well-considered  cases  in  opposition  to  those  here  referred  to. 
They  are  almost  all  of  them  cited  in  the  leading  cases  of 
Mumford  v.  WhUiMy  and  Pierrepont  v,  £a/mard,  supra. 
They  are  quite  numerous,  and  many  of  th^n  I  think  irrecon- 
cilable with  the  doctrine  contained  in  most  of  the  foregoing 
cases.  They  are  so  fully  discussed  in  the  two  cases  above 
cited  that  I  deem  it  unnecessary  to  repeat  them  here,  other- 
wise than  by  a  reference  to  their  titles.  (See  Cook  v.  Stea/ma, 
11  Mass.,  533 ;  Oreen  v.  Armstrong^  1  Denio,  550 ;  Moore  v. 
Waity  3  Wend.,  104;  FerUinam  v.  Smith,  4  East,  108 ;  Hem- 
Una  V.  Shippam,  5  Bam.  &  Cress.,  210 ;  Bryan  v.  WhisUer^ 
8  id.,  288 ;  Thomaom  v.  Oregory,  4  Johns.,  81 ;  Ja4ikaon  y. 
Bud,  9  id.,  298.) 

In  this  apparently  irreconcilable  conflict  of  authority  in 
the  courts  of  the  common  law,  it  is  proper  to  consider  whether 
a  more  liberal  rule  prevails  in  equity.  We  are  determining 
this  case  in  a  court  and  in  an  action  of  the  latter  description, 
and  it  is  fit  that  we  should  examine  the  cause  of  adjudication 
in  tribunals  of  that  description,  and  see  if  there  be  anything 
there  to  relax  the  unbending  rigor  of  the  common  law. 

In  Miller  v.  The  AtAum  and  Syra/mae  Rail/road  Compamy 
(6  Hill,  63),  already  quoted.  Justice  Cowbn  observes :  "  How 
far  the  cases  mentioned  may  accord  with  the  rule  of  equity 
which  sometimes  enforces  parol  conveyances  made  on  valua- 
ble consideration  and  executed  by  possession,  it  is  not  neces- 
sary to  inquire." 

In  Pierrepont  v.  Barnard  (2  Seld.,  804),  Justice  Gnro- 
LET  observes :  "  But  it  will  be  asked,  is  there  no  remedy  for  a 
party  who  has  proceeded  under  a  parol  license  and  expended 
his  money  and  labor  on  the  timber  in  manufacturing  it  into 
lumber }  I  answer,  there  is  no  remedy  at  law,  any  more  than 
there  is  in  a  case  where  a  man  purchases  a  hundred  acres  of 
land  by  contract,  and  expends  a  thousand  dollars  in  improve- 
ments upon  it,  and  is  sued  in  ejectment  by  the  owner  of  the 
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legal  eetate.  In  both  oases  he  may  JUe  his  biU  m  chancery  for 
relief  J  when  that  cofwrt  wiU  see  equal  and  exa^t  justice  done 
to  both  parties.  At  law  there  is  no  remedy,  and  the  defend- 
ant, before  he  can  have  any  relief,  must  seek  it  at  the  door  of 
another  tribunal." 

In  Kerr  v.  Burick  (14  Serg.  &  Bawle,  267),  before  quoted, 
Justice  Gibson  remarks,  in  a  case  very  analogous  to  the 
present,  that  equMy  would  decree  the  specific  peirffirnumce  of 
such  an  agreernefU. 

The  leading  cases  in  equity  are  collected  and  freely 
extracted  from  in  Angell  on  Water-Courses,  sections  818  to  325 
indusiye.  I  will  only  briefly  refer  to  a  few  of  them.  The 
author  says  the  decisions  of  the  courts  of  equity  proceed  on 
the  principle,  not  that  the  right  passes  by  parol  license  or 
agreement,  but  that  wherever  one  party  has  executed  it  by 
payment  of  money*,  taking  possession  and  making  valuable 
improvements,  the  conscience  of  the  other  is  bound  to  carry 
it  into  execution,  and  equity  will  compel  hun  to  do  it.  (Refer- 
ring to  Le  Fevre  v.  Le  Fevre^  4  Serg.  &  Bawle,  241 ;  Jfo- 
KilUp  Y.  M.  I.  Oheany,  4  Watts,  817.) 

So  when  one  stood  by  and  saw  his  water-course  diverted, 
but,  instead  of  preventing  it,  encouraged  the  work  while  it 
was  going  on,  and  afterward  brought  his  action  at  law,  he 
was  restrained  by  injunction.  (2  Eq.  Oas.  Abr.,  623.)  So  in 
the  case  of  long  possession  of  a  water-course  by  the  plaintiff, 
the  defendant  having  cut  a  channel  on  his  own  land  and  set 
up  a  sluice  so  as  to  divert  the  stream,  a  decree  was  made  for 
the  plaintiff.  (  White  Church  v.  Side,  2  Ark.,  391.) 

Lord  Chancellor  Cottknham,  in  Williarns  v.  Flarl  of 
Jersey  (1  Craig  &  Phil.  Ch.,  97),  says,  a  party  may  so 
encourage  that  which  he  afterward  complains  of  as  a  nui- 
sance as  to  prevent  him  from  complaining  of  it,  and  be 
prevented  from  doing  so  by  any  injunction,  and  tliat  it  was 
the  duty  of  a  party,  seeing  a  nuisance  in  course  of  erection, 
to  give  notice  of  his  intention  to  object. 

The  case  of  Wetmore  v.  White  (2  Caines'  Cases  in  Error,  87) 
has  been  before  referred  to.  The  judgment  was  unanimous, 
and  the  court  held  that  a  parol  agreement,  in  part  performed, 
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was  not  within  the  statute  of  firauds.  In  Stdme  v.  8he&ve 
(8  Green  [N.  J.]  Ch.,  16),  the  nse  of  water-gates  by  the 
defendant  for  fonr  years,  with  the  assent  of  the  complainants, 
was  held  to  gire  the  right  to  continue  them,  so  long  as  con- 
fined'to  their  original  purpose. 

The  case  of  Jiurick  v.  Kerr  (14  Serg.  &  Rawle,  267), 
before  referred  to,  is  a  signal  instance  of  the  rule  which  a 
court  of  equity  enforces  in  cases  similar  to  that  under  consid- 
eration. The  court,  among  other  things,  says:  -^^  A  right 
imder  a  license,  when  not  specially  restricted,  is  commensu- 
rate with  the  thing  of  which  the  license  is  an  accessory. 
Penhission  to  use  water  for  a  mill,  or  anything  else  that  was 
viewed  by  the  parties  as  a  permanent  erection,  will  be  of 
unlimited  duration  and  survive  the  erection  itself,  if  it  should 
be  destroyed  or  fall  into  a  state  of  dilapidation,  in  which  case 
the  parties  might  perhaps  be  thought  to  be  remitted  to  their 
former  rights.  But  having  had  in  view  an  unlimited  enjoy- 
ment of  the  privilege,  the  grantee  has  purchased,  by  the 
expenditure  of  money,  a  right,  indefinite  in  point  of  duration, 
which  cannot  be  forfeited  by  non-user,  unless  for  a  period 
sufficient  to  raise  the  presumption  of  a  release." 

These  views  appear  to  me  to  be  sound,  and,  if  supported  by 
the  facts  of  this  case,  to  have  a  direct  and  decisive  bearing 
upon  the  present  controversy.  They  seem  to  establish  the 
following  propositions : 

First.  The  permission  to  erect  a  dam  across  the  TTnadilla 
river,  and  to  abut  the  same  upon  the  land  of  the  riparian 
owner,  whether  it  be  regarded  as  a  mere  license  or  as  confer- 
ring an  interest  in  land,  may  become,  under  certain  circum- 
stances, irrevocable,  and  ripen  into  a  right,  notwithstanding 
such  permission  may  be  by  parol.  But  for  what  seems  to  be 
the  weight  of  authority  at  the  common  law,  I  should  have 
had  some  doubt  whether  such  permission  was  not  rather  a 
license  than  an  easement — a  privilege  to  employ  the  land  for  a 
particular  purpose,  rather  than  an  interest  in  the  land  itsdf— 
revocable,  perhaps,  in  its  nature,  while  executory.  And  per- 
haps so,  after  it  was  executed,  if  obviously  intended  as  merely 
gratuitous  and  temporary  in  its  operation ;  but  not  irrevoca- 
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ble  after  it  was  executed,  if  originally  contemplated  to  be 
perpetnal,  or  so  reasonably  expected  to  be  by  the  licensee, 
and  if  it  was  followed  by  substantial  erections  and  perma- 
nent improvement,  made  with  the  knowledge  of  the  owner 
of  the  land  and  without  objection  by  him,  and  therefora  with 
his  acquiescence  and  consent. 

Second.  The  same  considerations  are  in  substance  applica- 
ble if  the  permission  amount  to  an  easement  or  interest  in 
land  instead  of  a  mere  license  to  do  certain  acts  upon  it* 
Though  such  an  interest  cannot  be  conferred  by  parol,  and  a 
defense  resting  upon  it  may  possibly  be  unavailable  at  law, 
yet  in  equity,  if  the  grant  was  designed  to  be  unlimited  in 
point  of  time,  permanent  in  point  of  interest,  to  invite  large 
outlays  of  money  and  of  labor,  and  such  were  actually  made 
in  good  faith,  in  honest  reliance  upon  the  perpetuity  of  the 
grant,  and  witli  the  acquiescence  and  consent  of  the  owner 
of  the  land,  he  is  in  equity  estopped  from  violating  the  rights 
thus  conferred,  and  it  would  be  a  fraud  for  him  to  attempt  to 
do  so. 

Third.  The  right  of  the  plaintiff  to  relief  depends  upon 
the  establishment  of  these  facts.  If  the  license  was  designed 
to  be  of  only  temporary  duration  it  has  probably  long  since 
expired.  K  it  was  intended  to  be  restricted  to  the  saw-mill 
and  clothing  works  originally  erected  and  to  business  of  that 
description,  it  cannot  be  enlarged  so  as  to  embrace  manufac- 
tures of  an  entirely  different  and  essentially  permanent 
character,  and  the  right  of  the  plaintiff  in  any  event  to  a 
perpetual  injunction  depends  upon  the  structures  and 
improvements  being  permanently  devoted  to  the  purposes 
for  which  the  grant  was  originally  made.  When  they  cease 
to  be  thus  appropriated,  the  right  ceases,  and  the  privileges 
revert  to  the  grantor  or  his  successors  in  the  title. 

The  act  of  constructing  the  dam  was,  when  done,  justifia- 
ble. It  was  done  with  the  permission  of  tlie  owners  of  the 
land,  and  was,  so  far,  an  executed  license.  It  was  done  for  a 
manifest  purpose,  to  wit :  to  procure  a  head  of  water  and  to 
divert  such  water  from  the  bed  of  the  stream.  It  was  fol- 
lowed in  the  same  year  by  the  construction  of  a  canal  over 
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lands  held  bj  three  different  owners,  with  the  obvious  intent 
to  appropriate  the  water-power  to  milling  or  manufactnring 
purposes  at  the  terminus  of  the  canaL  It  was  followed,  in 
the  same  or  the  next  subsequent  year,  by  the  construction 
of  the  saw-mill  and  carding  and  cloth-dressing  works,  to 
the  operation  of  which  Utter  and  his  successors  for  twenty- 
live  years  devoted  the  property.  The  owners  on  both  sides 
of  the  stream  saw  these  buildings  in  the  course  of  construc- 
tion and  these  expenditures  being  made.  They  must  neces- 
sarily have  been  of  considerable  magnitude.  The  question 
is,  what  effect  they  had  upon  the  rights  of  the  owners  of  the 
land.'  Could  the  license  be  revoked  if  they  saw  these 
expenditures  going  on,  perceived  the  improvements  to  be  of 
a  permanent  character,  and  could  reasonably  have  antici- 
pated these  results  at  the  outset?  I  am  of  opinion  they 
could  not.  It  would  be  in  effect  giving  countenance  to  fraud. 
They  were  bound  to  object  in  season,  if  they  had  reason  to 
anticipate  these  results.  They  had  no  right  to  stand  silently 
by  and  witness  large  expenditures  for  permanent  improve- 
ments, without  interposing  any  objection.  If  the  permission 
was  grattdtous  it  ought  to  have  been  withheld.  The  making 
of  the  expenditures  constituted  in  effect  a  consideration.  It 
involved  the  payment  of  money  by  the  grantor  of  the  plain- 
tifi,  and  resulted  in  harm  to  him,  whether  it  was  or  was  not 
a  benefit  to  Clarke. 

The  effect  of  the  acquiescence  of  the  adjoining  owners  as 
an  estoppel  or  as  imparting  irrevocability  to  the  license, 
depends,  it  is  true,  in  part  upon  the  lapse  of  time,  in  part 
upon  the  amount  of  expenditures  made,  and  in  part  npon 
tha  permanency  of  the  improvements  actually  made  or  rea- 
sonably anticipated.  Ko  doubt  the  license  could  have  been 
revoked,  if.  done  before  it  was  executed.  Whether  it  would 
be  to  that  extent  afterward,  must  depend,  I  think,  upon  cir- 
eumstances.  Did  the  adjoining  owners  know  that  a  dam  was 
to  be  erected  in  its  material  and  mode  of  construction  solid 
and  permanent?  Did  they  see  the  ditch  in  course  of  con« 
struotion  well  excavated  and  continued  over  adjoining  lands 
to  an  eligible  location  for  milling  or  manu&eturing  works? 
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Did  they  obeenre  theae  works  in  prooess  of  coostxaction,  and 
have  reason  to  infer  from  their  material,  their  extent,  theur 
mode  of  construction,  their  location,  that  they  were  designed 
to  be  permanent  ?  I  think  we  may  answer  all  these  ques- 
tions in  the  afiSnnative.  If  not  directly  foxmd  by  the  referee, 
they  are  reasonably  inferable  from  his  report.  The  coti- 
trary  of  them  certainly  is  not  found,  and  we  may  make  any 
reasonable  intendment  in  support  of  the  judgment. 

These  improvements  were  thus  |>erfccted  witliin  one  year, 
or  at  most  within  two  years,  after  tlic  license  was  first  given. 
The  licensers  had  reason  to  anticipate  from  tlie  first,  from 
the  very  nature  of  the  license  sought,  the  permanency  ot  the 
contemplated  structures  and  improvements.  If  tlioy  had 
not,  then  they  had  abundant  opportunity  within  that  period 
plainly  and  promptly  to  make  their  protest  against  their  fiiiv 
ther  prosecution.  I  think  they  were  bound  to  do  so.  It 
was  a  fraud  not  to  do  so,  if  they  designed  any  subsequent 
revocation  of  the  license.  If  they  were  silent  when  they 
ought  to  speak,  they  cannot  now  be  heard  when  they  ought 
to  be  silent.  Whatever  may  be  the  rule  at  law,  I  think  in 
such  cases  equity  is  competent,  and  is  in  the  constant  prac- 
tice of  administering  proper  relief. 

These  considerations  derive  additional  force  from  the  lapse 
of  time.  The  licenser  not  only  h^d  his  peace  while  these  struc- 
tures were  in  course  of  erection,  but  he  never  opened  his  mouth 
in  his  lifetime  to  object  to  William  Titter's  proceedings.  Clarke 
died  in  1831 ;  he  was  the  friend  and  connection  of  Utter ;  he 
devised  his  property  to  his  sons ;  they  made  no  objection. 
In  the  same  year  they  conveyed  to  Ethan  Clarke ;  he  made 
no  objection,  at  least  till  1846,  after  the  plaintifb  had  con- 
tracted to  purchase  of  Johnson,  and  then  he  only  objected  by 
granting  to  the  defendant,  Franois  A.  Utter,  the  exclusive 
privilege  of  maintaining  the  dam,  and  controlling  the  water 
to  the  west  of  the  center  of  the  stream.  There  was  no  notice 
to  the  plaintiffs,  and  no  express  prohibition  to  them  to  con- 
tinue in  the  exercise  of  the  privileges  theretofore  enjoyed.  It 
was  no  consent  to  the  destruction  or  injury  of  the  dam,  but  a 
provision  for  its  maintenance  and  for  the  use  of  the  water  by 
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the  defendants.  It  was  in  effect  a  subsequent  license  to  the 
defendants,  inconsistent  it  may  be,  to  some  extent,  witli  that 
conferred  on  the  plaintifb,  but  still  subsequent  in  point  of 
time.  Was  it  intended  thereby  to  destroy  the  plaintiffs' 
right?  Was  it  designed  to  confer  on  Utter  the  right  to 
destroy  or  mutilate  the  dam  ? 

Assume  that  the  object  was  to  revoke  the  license  and  confer 
the  privileges  on  the  defendant,  Utter.  I  am  of  opinion  that 
Ethan  Clarke  was  not  in  a  situation  to  do  so ;  that  the  charac 
ter  of  the  license  given,  and  the  rights  intended  to  be  enjoyed 
under  it,  the  exercise  of  those  rights  in  accordance  with  the 
license  given,  without  objection  or  interruption,  the  valuable 
character  of  the  structures  erected,  the  magnitude  of  the 
expenditures  incurred,  the  permanency  of  the  improvements 
made,  the  acquiescence  of  all  the  parties,  constitute  in  equity 
a  bar  to  the  subversion  of  the  plaintiffs'  privileges,  and  the 
destruction  of  their  property. 

Such  was  the  state  of  things  before  the  foreclosure  of  the 
Johnson  mortgage.  As  the  plaintiffs  claim  under  that  fore- 
closure, it  remains  to  be  considered  whether  its  effect  was 
to  secure  a  transmission  of  the  rights  of  William  Utter  to 
Johnson,  and  to  the  plaintiffs  as  his  grantees. 

The  defendants  insist,  as  I  understand  them :  first,  that  in 
the  mortgage,  the  premises  a/e  described  only  by  metes  and 
bounds,  without  any  fit  words  to  pass  the  appurtenances, 
and  therefore  that  the  foreclosure  of  that  mortgage  and  the 
purchase  by  the  mortgagee  did  not  pass  the  title  to  the  dam 
and  water-privileges,  first,  because  there  are  no  apt  words  of 
description  under  which  they  would  be  conveyed ;  second, 
because  they  are  not  properly  appurtenances  to  the  eleven 
acre  lot :  and,  second,  that  by  reason  of  the  union  of  title,  and 
of  possession  of  the  eleven  acre  lot,  and  the  four  acre  lot  in 
the  same  person,  to  wit,  William  Utter,  the  easement  or 
right  of  passage  across  the  four  acre  lot  lost  its  character  of 
an  appurtenance,  inasmuch  as  it  never  exists  as  a  distinct 
right  or  interest  over  a  man's  own  property,  and  became 
merged  or  united  with  his  general  ownership  over  the  whole 
property,  and  third,  that  even  if  the  right  vested  in  Johnson 
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by  his  purchase  at  the  mortgage  sale,  it  did  not  pass  to  the 
plaintiffi  under  the  quitclaim  deed  from  Johnson  to  them, 
or  to  Babcock,  which  both  failed  to  describe  the  premises  so 
as  to  pass  this  easement,  and  was  not  intended  to  pass  it  in 
point  of  fact. 

1.  The  general  rule  is  unquestionable,  that  whatever  is 
necessary  to  the  enjoyment  of  a  grant,  or  in  common  use 
with  the  subject  of  a  grant,  passes  witli  it  to  the  purchaser 
as  an  incident  or  part  of  the  same,  witliout  express  words. 
Whether  a  right  of  way  or  other  easement  is  embraced  in  a 
deed  is  always  a  question  of  construction  of  the  deed,  having 
reference  to  its  terms  and  the  practical  incidents  belonging 
to  the  grantor  of  the  land  at  tlie  time  of  the  conveyance. 
{EuUemeier  v.  Albro,  18  N.  Y.,  48 ;  Tahor  v.  BracOey,  18 
id.,  109 ;  21  id.,  605 ;  Oakley  v.  Stanley^  6  Wend.,  628.) 

The  case  of  Tabor  v.  Bradley  (18  N.  Y.,  109)  is  supposed 
by  the  defendants  to  lay  down  a  different  doctrine,  but  I 
think  otherwise.  That  case  stands  on  its  peculiar  circum- 
stances, and  if  well  decided  (which  I  will  not  discuss,  and  do 
not  deem  it  necessary  to  dispute),  should  not  be  intrusted  as 
authority  beyond  the  range  of  the  facts  therein  mentioned. 
It  was  held  in  that  case,  that  the  premises  conveyed  by  metes 
and  bounds  did  not  pass  a  mill-dam  and  water-privilege 
alleged  to  exist  thereon,  but  it  is  distinguished  in  three  par- 
ticulars (one  of  which  is  mentioned  by  Judge  Pratt,  and  two 
by  Judge  Denio)  from  most  cases  of  this  description.  First, 
it  contained  no  evidence  that  tlie  grantors  knew  or  supposed 
there  existed  any  such  rights  or  privileges  on  the  premises. 
Second,  the  mill-dam  and  water-privilege  according  to  the  fair 
inference  from  the  evidence,  were  not  in  existence  on  the 
premises  at  the  time  of  the  conveyance,  or  at  least  it  is  doubt- 
ful whether  they  were.  Third,  the  presumption  of  knowlege 
in  the  grantor  of  the  nature,  incidents  and  privileges  of  this 
description  existing  on  the  premises,  arising  in  ordinary  cases, 
was  held  not  to  apply  in  the  particular  case  which  was  the 
grant  of  wild  lands  by  a  company  which  was  the  owner  of 
immense  tracts  of  that  description. 


i 


428  Babcock  v.  Uttbb.  [Dec^ 

Opinion  of  the  Gour%  per  HoaBBOOX,  J*. 


This  does  not  Interfere,  I  think,  with  the  general  doctrine 
that  the  grant  of  land  ordinarily  conveys  not  only  the  land 
itself  but  all  that  is  upon  it  or  attached  to  it,  and  all  which 
has  been  connected  or  enjoyed  with  it  as  an  incident  or 
appurtenance  to  its  ordinary  use.  Hence  the  conveyance  of 
lands  would  pass  a  mill  and  mill-pond  and  canal  upon  the 
same ;  and  the  latter  would  pass  the  flowage  of  water  and 
water-privileges  enjoyed  and  used  with  it  and  often  giving 
to  it  its  chief  value.  (4  Kent's  Com.,  467 ;  Oakley  v.  Stanley^ 
5  Wend.,  523 ;  Burr  v.  Miils,  21  id.,  290 ;  ZeBoyy.  PlaU, 
4  Paige,  77.) 

2.  I  do  not  think  that  the  fact  that  William  Utter  owned 
simultaneously  the  four  acre  and  the  eleven  acre  lots  which 
adjoined  each  other  extinguished  the  easement  or  right  of 
wat«r  passage  analogous  to  a  right  of  way  across  these  lands, 
BO  that  when  the  ownership  of  the  two  lots  became  separated 
and  one,  that  of  the  four  acre  lot  remained  in  Utter,  and  the 
other,  that  of  the  eleven  acre  lot,  passed  on  the  foreclosure 
of  the  mortgage  to  Johnson,  that  Johnson  necessarily  lost  the 
right  of  way  or  of  water  passage  across  the  four  acre  lot. 

I  admit  the  general  rule  that  a  man  cannot  ordinarily  have 
an  easement  or  right  of  way  over  his  own  lands  {HvMe- 
meier  v.  AJJbro^  18  N.  Y.,  Ill ;  Angell  on  Water-courses, 
Sec  191  to  195),  because,  having  the  whole  estate  in  the 
lands,  such  right  .of  way  as  a  special  and  independent  right 
is  unnecessary  to  be  maintained,  he  having  a  perfect  right  of 
way  over  every  part  of  his  own  premises.  But  each  case  must 
be  judged  by  its  own  peculiar  circumstances ;  and  if  it  be 
quite  obvious  that  the  right  of  way  for  carriage  by  land  or 
passage  of  water  was  intended  to  be  preserved  as  a  distinct 
and  independent  interest,  if  ^  such  be  obviously  necessary 
and  indispensable  for  the  full  enjoyment  of  the  lands  con- 
veyed in  the  most  lucrative  manner,  if  such  easement  has 
been  practically  preserved  and  enjoyed  for  a  long  series  of 
years  in  the  same  person*  notwithstanding  the  unity  of  title 
and  of  possession,  then  we  are,  I  think,  entitled  to  regard  and 
treat  it  as  an  appurtenance  or  mode  of  enjoyment  which  is 
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designed  to  be  perpetusd  ba  long  as  the  necessity  for  it  con- 
tinaes. 

Moreover,  if  we  conclude  that  the  conveyance  of  the  eleven 
acre  lot  to  Johnson  passed  to  him  the  mill  and  the  factory 
thereon,  and  the  ditch  or  canal  feeding  the  same,  so  far  as 
they  were  actually  located  on  the  eleven  acre  lot,  by  the 
mere  force  of  the  ordinary  words  of  conveyance  therein,  then 
I  think,  under  the  cases  already  cited,  the  right  to  flow  water 
in  the  canal  across  the  four  acre  lot  passed  to  Johnson  as  a 
natural  incident  or  appurtenance  to  the  useful  and  long  con- 
tinued enjoym6nt  of  the  premises  embraced  in  the  eleven 
acre  lot.  They  were  strictly  rightful  and  essential  incidents 
to  the  accustomed  use  of  that  property,  and  are  to  be  main- 
tained, not  as  conveying  any  land  outside  of  the  boundaries 
in  the  deed,  but  collateral  rights  and  privileges  over  the  land 
of  another,  necessary  to  the  profitable  enjoyment  of  the  first, 
confirmed  and  matured  by  long  usage,  and  therefore  properly 
concluded  to  have  been  within  the  intention  of  the  parties  to 
pass  by  a  conveyance  thereof. 

3.  The  same  course  of  reasoning  which  has  been  hereto- 
fore employed  to  justify  the  conclusion,  in  a  certain  aspect  of 
the  facts  of  the  case,  that  Johnson  succeeded  to  all  the  rights 
of  WiUiam  Utter,  will  also,  in  the  same  aspect  of  the  facts, 
justify  the  conclusion  that  Henry  H.  Babcock  and  the  plain- 
tiffs succeeded  to  the  rights  of  Johnson. 

The  grounds  upon  which  the  defendants'  counsel  argue 
otherwise,  rest  mainly  on  incidents  founded  on  the  facts  of  the 
case,  as  that  Babcock  purchased  by  quitclaim  deed ;  that 
he  paid  not  more  than  half  the  value  of  the  premises  for 
milling  and  manufacturing  purposes ;  that  Johnson  declined 
to  give  any  guaranty  of  the  water-rights  and  privileges ;  that 
Babcock  had  reason  to  believe  the  right  would  be  denied  and 
controverted  by  the  Utters,  and,  therefore,  was  a  bold  specu- 
lator or  prowling  assignee. 

All  these  are  questions  of  fact  properly  addressed  to  the 
referee  and  the  court  below,  but  not  to  us,  except  in  a  limited 
point  of  view,  as  having  some  bearing  on  the  construction  to 
be  given  to  the  instruments.   The  referee  has  decided  against 
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them,  and  muBt  be  aBSomed  to  have  found  the  intentions  of 
the  parties  to  have  corresponded  with  the  theory  which  the 
plaintiffs  put  forth,  and  we  must  address  ourselves  to  the  task 
of  giving  a  construction  to  these  instruments,  assuming  these 
inferences  of  the  referee  to  be  correct. 

The  case  then  appears  to  occupy  this  position : 

The  mortgage  described  the  premises  by  metes  and  bounds 
but  made  no  allusion  to  mills,  canal  or  water-power,  on  its 
face.  There  can  be  no  doubt  that  it  would  carry  with  it  the 
mills  and  such  part  of  the  canal  as  were  within  its  bounda- 
ries, together  with  the  water-power  and  privileges  which 
properly  pertain  to  the  mills  and  that  part  of  the  canal.  This 
would  embrace  the  flow  of  so  much  water  as  was  accustomed 
to  flow  and  to  be  used  on  the  premises  conveyed. 

It  follows  that  the  source  of  supply  could  not  be  lawfully 
interfered  with,  for  that  would  interrupt  and  curtail  the  usual 
quantity.  Hence,  as  the  water  was  not  and  could  not  be 
derived  from  any  other  source,  the  mortgagee  and  purchaser 
was  entitled,  as  a  part  of  his  purchase,  to  be  protected  in  the 
rights  and  privileges  theretofore  enjoyed,  and,  among  them,  in 
the  fiill  enjoyment  of  the  means  essential  to  procure  the  sup- 
ply of  water  needed  for  the  operation  of  the  mills.  This  right 
was,  I  think,  as  absolute  as  if  tlie  water  which  flows  through 
this  artificial  canal  had  come  between  the  banks  of  a 
natural  stream.  In  the  latter  case  it  will  not  be  pretended 
that  the  riparian  proprietor  above  could  divert  the  water,  or 
interfere  with  its  accustomed  flow  to  the  mills  below.  This 
course  of  reasoning  tends  to  show  that  there  was  no  right  to 
divert  the  water.  Perhaps  it  is  unnecessary  to  inquire  whether 
this  also  passed  the  right  to  the  property  in  the  dam  or  the 
right  of  reparation  thereof,  although  I  think  it  did  as  an 
appurt^enant  or  incident  to  the  principal  thing  conveyed,  and 
as  one  means,  and  the  chief  means,  for  procuring  the  quantity 
of  water  which  could  not  otherwise  be  supplied. 

If  I  am  correct  in  these  propositions,  then  the  effect  of  the 
foreclosure  was  to  transmit  to  Johnson,  and  through  him  to 
the  plaintiffs,  not  only  the  land  embraced  within  the  boun- 
daries of  the  deed  and  all  the  structures  and  improvements 
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upon  it,  but  all  the  rights  and  privileges  incident  and  appnr- 
tenant'to  it.  If  so,  then  none  of  them  remained  in  William 
Utter,  and  none  of  them  passed  by  the  attempted  assignment 
of  the  Hilliard  lease  by  William  Utter,  to  his  sons  Francis 
A.  Utter  and  Jacob  8.  Utter,  in  March,  1839. 

Hence,  the  plaintiffs  have  a  perfect  title,  and  the  defend- 
ant's acts  were  without  anthority  of  law  and  a  direct  invasion 
of  the  plaintiffs'  rights. 

I  think  the  judgment  should  be  affirmed  with  costs. 

Judgment  reversed. 
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Alexander  Kmo  v.  Abuah  Fitch. 

In  an  action  to  recover  back  property  which  had  been  fraudulently  obtained 
upon  credit^  it  is  not  necessary  to  aver  that  the  plaintiff  tendered  back  the 
notes  received  upon  the  purchase. 

The  fact  of  tendering  back  the  notes  received  upon  the  purdiase  only  goes  to 
show  thftt  the  plaintiff  had  not  affirmed  the  contract  after  he  had  knowledge 
of  the  firaud. 

It  is  unnecessary  that  the  plamtifT  cancel  the  notes  of  the  defendaot  —  it  will 
be  sufficient  if  he  produce  them  on  the  trial. 

The  object  of  «  demand  of  property  is  to  put  it  in  the  power  of  the  party  to ' 
comply  therewith  without  exposiog  himself  to  other  parties. 

If  the  demand  be  not  sufficiently  specific  for  such  purpose,  yet  if  the  defend- 
ant does  not  object  to  the  sufficiency  of  the  demand,  and  refuses  to  deliver 
up  the  property  for  improper  reasons,  a  further  demand  will  be  unnecesaaiy. 

It,  in  such  case,  the  plaintiff  has  received  the  notes  of  other  persons,  or  other 
property,  he  must  restore  or  offer  to  restore  tnem  before  suit  brought 

Appeal  by  tho  defendant  from  a  judgment  of  the  Supreme 
Court,  rendered  upon  the  verdict  of  a  jury.  Tho  action  was 
in  the  nature  of  trover  for  the  conversion  of  a  quantity  of 
timber,  which  had  been  purchased  by  Thomas  Nelson  of  the 
firm  of  A«  King  &  Sons  (who  had  assigned  the  cause  of 
action  to  the  plaintiff,  who  was  one  of  that  firm),  and  was 
based  upon  the  allegation  that  the  purchase  was  effected  by 
means  of  false  pretenses  on  the  part  of  Nelson,  which  pre- 
vented the  title  from  passing  to  the  purchaser.  The  defend- 
ant was  the  assignee  of  Kelson  under  a  conveyance  of  his 
property  in  trust  for  his  creditors,  certain  of  the  creditors 
being  preferred.  King  &  Sons,  and  Thomas  Nelson,  were 
respectively  dealers  in  lumber,  the  former  having  for  their 
place  of  business  and  residence  at  Ithaca,  and  the  latter  at 
Auburn.  .Nelson  purchased  his  lumber  for  the  most  part  of 
King  &  Sons  on  credit.  He  thus  purchased  to  the  amount 
of  $2,000  in  the  year  1854,  and  to  the  amount  of  $3,754.59 
in  1855,  $864.02  of  which  last  was  ptirchased  in  May  of  that 
year,  and  the  residue  in  the  autumn.  The  recovery  was 
confined  to  the  parcels  purchased  in  the  autunm  of  1856, 
amounting  to  $2,600  including  interest,  it  appearing  that  the 


1864.]  EiNOv.  FrrcH.  433 


Statement  of  case. 


purchafies  of  1854,  with  an  exception  to  be  mentioned,  had 
been  paid  for,  and  that  a  payment  of  $400  had  been  made 
on  account  of  the  pnrchaBe  in  May,  1855.  A  parcel  of  the 
lumber  purchased  in  1854  had  been  sunk  in  the  Cayuga  lake 
on  its  way  to  the  purchaser.  It  was  recovered  in  July,  in 
the  following  year.  It  having  been  received  by  Nelson,  he 
gave  King  &  Sons  his  note  for  it,  which  had  not  been  paid, 
Kotes  had  been  given  for  all  the  other  lumber  purchased. 
The  complaint  claimed  to  recover  for  lumber  purchased  by 
Nelson  in  each  of  the  years  1853, 1854  and  1855. 

The  evidence  on  the  trial,  which  was  had  at  the  Tompkins 
Circuit  before  Judge  Mason,  relfited  mainly  to  the  alleged 
fraudulent  representations,  which  were  claimed  to  be  to  the 
effect  that  he  had  a  large  real  estate  only  slightly  incum- 
bered, that  he  was  not  otherwise  indebted,  and  especially, 
that  he  had  no  accommodation  at  the  banks  in  Auburn,  and 
that  he  was  abundantly  responsible.  These  representations 
were  sworn  to  have  been  made  at  various  times  on  occasions 
of  negotiations  for  the  lumber  in  1853, 1854,  and  1855.  The 
defendant's  evidence  was  directed  to  showing  that  the  repre- 
sentations, so  far  as  any  were  actually  made,  were  true,  and 
that  Nelson,  whenever  requested,  had  made  a  fair  represen- 
tation of  his  circumstances.  Nelson's  assignment  to  the 
defendant  was  executed  the  25tli  March,  1856,  and  by  it 
paper  indorsed  for  his  accommodation  and  discounted  at  the 
banks  at  Auburn,  to  a  laige  amount,  and  much  of  which  had 
been  running  during  the  years  1854  and  1855,  was  preferred 
to  the  general  creditors,  among  whom  were  Messrs.  King  & 
Sons.  It  was  proved  that  Nelson's  real  estate,  which  was 
extensive,  was  heavily  mortgaged.  It  was  shown  that  the 
plaintiff,  on  the  7th  day  of  April,  1856,  demanded  of  the 
defendant  and  Nelson,  all  the  lumber  which  the  latter  had 
purchased  of  King  &  Sons,  which  was  then  piled  indiscrim- 
inately in  Nelson's  lumber  yard,  on  the  ground  that  these 
purchases  were  made  by  means  of  frtkudulent  pretenses,  and 
the  plaintiff,  at  the  time  of  the  demand,  produced  and 
offered  to  give  up  the  notes  which  had  been  given  for  it. 
The  defendant  claimed  to  hold  the  timber  as  assignee,  and 
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Baid  he  could  not  give  it  up,  but  would  hold  on  to  the  pro- 
ceeds until  he  ascertained  who  was  the  true  owner.  This 
action  was  commenced  shortly  afterward. 

A  prominent  position  insisted  upon  in  the  defense,  on  the 
trial,  and  upon  this  appeal,  was,  that  the  plaintiff  had  rati- 
fied the  sale  prior  to  the  demand  of  the  timber  of  the 
defendant,  and  that  the  evidence  of  this  was  so  strong  as  not 
to  leave  any  question  for  the  jury.  It  was  proved  by 
Thomas  Nelson,  by  Robert  Nelson,  his  son,  by  tlie  defendant 
as  a  witness  on  his  own  behalf,  and  by  one  Eddy,  an 
employee  of  T.  Nelson,  that  the  plaintiff  came  to  Auburn  on 
the  first  day  of  April,  about  a  week  preceding  the  demand, 
and  was  informed  of  the  assignment,  and  looked  over  the 
record  of  it,  and  knew  that  Nelson's  indorsers  were  preferred 
before  him ;  that  he  looked  over  the  assigned  lumber  in  the 
defendant's  hands,  and  was  furnished  by  Eobert  Nelson  witli 
a  statement  of  his  father's  indebtedness,  and  of  the  amount 
of  the  accommodation-paper  preferred  in  the  assignment, 
wliich  the  defendant  said  he  wanted  to  show  his  sons,  the 
other  partners  of  King  &  Co.;  that  he  complained  that 
the  indebtedness  was  larger  than  he  had  supposed ;  and 
claimed  that  he  ought  to  have  been  preferred  for  at  least  a 
part  of  his  debt ;  that  he  did  not  reproach  Nelson  for  what 
he  had  done,  but  admitted  that  he  had  probably  done  the 
best  he  could  do ;  that  he  proposed,  in  the  presence  of  the 
defendant  and  Eobert  Nelson,  that  the  latter  should  purchase 
the  assigned  lumber  of  the  defendant  as  assignee,  which 
Sobert  declined  to  do.  According  to  the  testimony  of  Robert 
Nelson  and  the  defendant,  the  plaintiff  on  that  occasion 
requested  the  latter  to  go  on  as  assignee,  and  sell  the  lumber 
to  the  best  advantage,  and  said  that  was  his  only  chance  of 
being  paid. 

The  plaintiff^  who  was  a  witness  on  his  own  behalf,  said  on 
his  direct  examination  that  the  first  time  he  was  at  Auburn, 
"  he  looked  the  thing  over  and  found  how  things  stood." 
He  was  cross-examined  on  this  feature  of  the  case  by  the 
defendant's  counsel,  prior  to  the  above-mentioned  testimony 
of  the  defendant  being  given,  and  stated  that  he  did  not 
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recollect  of  teUing  the  defendant  to  sell  the  lumber,  or  adviBe 
Bobert  Nelson  to  purchase  it ;  and  that  he  did  complain  of 
being  deceived  by  the  Nelsons,  when  he  sold  the  lumber,  by 
their  representations  that  T.  Nelson  did  not  owe  any  debts 
except  to  his  finn. 

As  to  the  plaintiff  having  Ml  information  as  to  the 
alleged  fraud  during  his  visit  to  Auburn  on  the  first  of  April, 
the  evidence  was,  that  he  did  not  then  examine  the  real 
estate,  but  that  as  to  a  part  of  it  he  did  so,  when  he  subse- 
quently came  there  to  make  the  demand  of  the  defendant ; 
that  on  this  last  occasion  he  asked  for  and  received  a  further 
statement  of  Nelson's  assets  and  liabilities,  in  which  the 
incumbrances  on  the  real  estate  were  set  down  at  $5,500, 
and  that  its  estimated  value  beyond  the  incumbrances  was 
stated  at  $4,700. 

It  was  shown  that  on  this  last  occasion  the  plaintiff  and 
one  of  his  sons,  who  came  with  him,  spent  the  greater  part 
of  the  forenoon,  prior  to  the  demand  of  the  lumber,  in  obtain- 
ing statements  of  indebtedness,  and  was  then  told  by  the 
defendant  that  the  bank  notes  had  been  renewed  from  time 
to  time  for  the  last  two  or  three  years.  Robert  Nelson  did 
subsequently  purchase  all  the  assigned  luiober  of  the  defend- 
ant as  assignee. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved 
for  a  nonsuit  on  various  grounds,  which,  so  far  as  they  are 
material,  are  noticed  in  the  opinion ;  and,  at  the  conclusion 
of  the  evidence,  a  like  motion  was  made,  grounded  'princi- 
pally upon  the  position  that  the  plaintiff,  on  the  occasion  of 
his  first  visit  to  Auburn,  in  April,  1856,  had  ratified  the  sales 
to  Nelson,  or  had  so  conducted  himself  that  he  could  not 
afterward  disaffirm  them,  and  claim  that  the  title  did  not 
vest  in  T.  Nelson ;  but  the  motion  was  denied.  Upon  the 
subject  of  such  supposed  ratification,  the  judge  charged  as 
follows:  That  when  a  party  has  been  defrauded  of  his  prop- 
erty under  a  pretended  sale,  he  may,  if  he  so  elect,  as  soon 
as  he  discovers  that  fraud  has  been  practiced  upon  him, 
rescind  the  sale  and  recover  back  the  property ;  but  that,  in 
order  to  avoid  sudi  a  sale,  the  party  rescinding  must  restore 


486  Kvxa  V.  FrrcH.  [Dec*, 

Opinion  of  the  Court,  per  DeniOi  Ch.  J. 


what  ho  received  and  all  he  received,  etc.  That  in  applying 
this  nile  to  the  present  case,  the  plaintiff  cannot  recover  for 
the  lumlier  sold  prior  to  the  fall  of  1865,  because  all  such 
prior  purchases  had  been  paid  for  in  whole  or  in  part,  and 
as  to  the  portion  partly  paid  for,  he  had  not  offered  to  return 
the  money  paid.  lie  further  stated  as  follows :  That  if  the 
firm  of  A.  King  &  Sons  did  part  with  the  property  through 
the  fi'aud  of  Nelson,  the  plaintiff  is  entitled  to  recover  the 
value  of  the  lumber,  bought  in  the  fall  of  1855,  in  the  hands 
of  the  assignees  when  demanded,  provided  the  plaintiff  has 
not  debarred  himself  of  his  action  after  he  became  aware  of 
the  facts  in  the  case  and  the  condition  of  Kelson's  affairs. 
While  the  law  permits  the  seller  to  rescind  the  sale,  it  also 
requires  that  he  shall  do  so  at  the  first  reasonable  and  prac- 
ticable moment  after  he  discovers  the  fraud.  He  must  act 
promptly  and  without  delay.  If  he  affirm  the  contract  afl«r 
he  has  a  knowledge  of  the  fraud,  even  for  a  moment,  he  can- 
not afterward  rescind.  He  also  stated  that  it  was  a  question 
for  the  jury  whether  the  plaintiff  had  so  conducted  himself 
on  the  occasion  of  his  first  visit  to  Auburn  after  the  assign- 
ment, as  to  deprive  himself  of  this  action  by  an  express  or 
implied  acquiescence  in  the  sale  after  being  fully  informed 
of  the  facts  of  the  case. 

The  defendant  excepted  to  the  several  points  in  the  charge 
adverse  to  him,  some  others  of  which  are  noticed  in  the 
opinion,  and  to  several  rulings  on  the  trial,  including  the 
denial  of  the  several  motions  for  a  nonsuit  and  for  special 
instructions.  The  verdict  was  for  the  plaintiff  for  $2,600. 
After  an  affirmance  by  the  General  Term,  the  defendant 
brought  this  appeal. 

John  K,  Porter^  for  the  appellant. 

Oeorge  D.  BeerSy  for  the  respondent. 

Denio,  Ch.  J.  The  point  most  earnestly  insisted  on  by 
the  defendant's  counsel  is,  that  the  plaintiff,  by  his  conduct 
when  at  Auburn  on  the  1st  day  of  April,  1856,  ratified  the 
sale  of  the  lumber  to  Nelson,  and  thereby  precluded  himself 
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jfrom  claiming  that  it  was  void  on  account  of  fraud;  no 
controversy  exists  as  to  the  state  of  the  law  upon  the 
effect  of  a  ratification  of  a  Siale  induced  by  fraudulent 
representations.  The  vendor  may  affirm  it  notwithstand- 
ing its  original  defective  character,  and  pursue  his  rem- 
edy for  the  purchase  price,  or  he  may  treat  the  sale  as 
void,  and  claim  the  property  as  owner ;  but  in  the  latter  case 
he  must  act  promptly  as  soon  as  he  has  discovered  the  fraud. 
While  he  continues  xmder  the  influence  of  the  fraudulent  rep- 
resentations, his  acts  or  declarations  will  not  prejudice  him, 
but  will  be  considered  as  of  the  same  character  as  his  origi- 
nal assent,  by  means  of  which  the  property  passed  into 
the  purchaser's  hands.  The  judge  charged  in  accordance 
with  these  principles,  and  it  is  not  claimed  that  there  was  any 
error  in  the  manner  in  which  the  law  was  laid  down,  provi- 
ded the  jury  had  any  office  to  perform  in  respect  to  the  ques- 
tion. But  it  is  argued  that  the  alleged  acts  of  ratification  weve 
of  such  a  character,  and  that  they  were  so  conclusively  estab- 
lished, that  no  question  of  facts  hould  have  been  left  to  the  jury. 
There  is  no  dispute  upon  the  evidence,  but  that  the  plaintiff 
when  he  first  came  to  Auburn,  after  the  assignment,  and  was 
made  acquainted  with  it,  and  with  the  fact  that  Kelson's 
accomodation  indorsers  were  preferred  before  him,  spoke  of 
the  affair  to  the  defendant,  and  to  Kelson  in  the  defendant's 
presence  as  one  by  which  he  was  concluded,  nor  but  that  he 
then  wholly  omitted  to  assert  any  claim  to  the  lumber  based 
upon  the  invalidity  of  the  sale,  or  on  any  defect  in  Nelson's 
title.  The  testimony  of  the  defendant  and  of  Thomas  Kelson 
was  positive  to  that  effect,  and  it  was  corroborated  by  evidence 
of  the  conversation  of  the  plaintiff  with  several  other  persons  on 
tha  same  day.  The  plaintiff  then  knew  that  the  defendant  was 
proceeding  to  execute  the  trust  contained  in  the  assignment, 
as  though  that  instrument  had  passed  to  the  defendant  the 
title  to  the  property  which  he  claims  to  recover  in  this  action. 
•The  plaintiff's  testimony  as  a  witness  on  his  own  behalf  does 
not  contradict  the  essential  points  of  that  given  on  behalf  of 
the  defendant  upon  this  branch  of  the  case.  He  swore  that 
he  did  not  recollect  proposing  to  Kobert  Kelson  to  purchase 


488  King  t;.  Fitch.  [Dec., 

Opinion  of  the  Court,  per  Demio,  Oh.  J. 

Inmber  of  the  defendant  as  assignee,  or  telling  the  defendant 
to  sell  it,  bnt  he  did  not  pretend  that  he  claimed  to  be  still 
the  owner,  although  he  swears  that  he  did  complaitL  to  the 
defendant  of  fraud  having  been  committed  in  the  purchase  of 
it  from  his  firm.  After  the  defendant  had  given  the  strong 
evidence  which  I  have  mentioned,  the  plaintiff  was  not  again 
called  to  contradict  or  explain  the  declarations  of  acquiescence 
attributed  to  him  by  the  defendant's  witnesses. 

I  think  the  judge  might  well  have  assumed  it  to  be  proved 
bv  uncontradicted  evidence,  that  the  plaintiff  on  that  occa- 
sion, in  his  conversation  with  the  defendant  and  with  others 
in  his  presence,  assumed  that  all  the  lumber  passed  to  the 
defendant  by  virtue  of  the  assignment,  and  that  he  expected 
the  defendant  to  execute  the  trust  contained  in  that  instru- 
niient.  I  am,  moreover,  of  opinion  that  if  it  were  equally 
clear  that  the  plaintiff  had  at  that  time  the  same  full  infor- 
mation re8\>ecting  the  fraud  which  he  now  sets  up,  which  he 
had  when  he  came  to  make  the  demand  of  the  lumber  about 
u  week  a{ter^vard,  the  defense  of  ratification  should  have 
been  held  to  be  established,  and  the  jury  should  have  l)een 
directed  to  find  their  verdict  for  the  defendant.  But  it  is  not 
BO  clear  that  he  had  such  information.  One  of  the  points  of 
the  alleged  fraudulent  representation  was  that  Kelson 
owned  a  lai^e  real  estate  which  was  but  slightly  incum- 
bered, and  another  that  he  was  abundantly  responsible. 
The  evidence  of  the  fraud  would,  of  course,  consist  in  the 
falsity  of  these  representations,  and  could  be  ascertained  only 
by  comparing  his  property  with  his  indebtedness,  and  the 
value  of  his  real  estate  with  the  charges  upon  it.  The  plain- 
tiff came  to  Auburn,  whore  the  facts  could  be  ascertained,  on 
the  first  day  of  April,  and  returned  the  following  momiBg. 
He  obtained  a  certain  amount  of  information,  but  apparently 
not  sufficient  to  enable  him  to  act  upon  the  assumption  that 
a  fraud  vitiating  the  sale  had  been  committed.  He  received 
certain  statements  concerning  Nelson's  indebtedness,  from 
Thomas  Nelson,  his  son.  He  appears  to  have  acquainted  him- 
self with  the  material  terms  of  the  assignment,  and  was 
informed  of  the  amount  of  the  accommodation  paper  preferred 
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by  it,  but  he  made  no  examination  of  the  real  estate ;  and 
he  came  away  without  challenging  the  sales  as  fraudulent. 
He  himself  says  that  he  complained  of  fraud,  but  this  is 
denied  by^he  defendant's  witnesses.  iN'early  a  week  elapsed 
when  he  came  again,  accompanied  by  his  son,  one  of  the 
finn  who  were  the  vendors  of  the  lumber.  They  spent  the 
forenoon  in  examining  the  real  estate  of  Thomas  iN'elson  and 
the  lumber  on  hand,  and  obtaining  statements  of  Kelson's 
indebtedness,  and  then  the  plaintiff  for  the  first  time  took  the 
ground  that  Nelson's  purchase  of  the  lumber  was  void  on 
account  of  the  fraudulent  representations ;  and  he  demanded 
that  such  of  the  lumber  as  had  been  purchased  by  Nelson 
from  his  firm  should  be  given  up  to  him.  That  he  acquired 
some  additional  information  bearing  upon  the  integrity  of  the 
alleged  representations  at  his  second  visit  to  Auburn  is  evident. 
The  fraud  upon  which  the  jury  rendered  their  verdict  con- 
demning the  sale  may  have  been  that  which  related  to  the 
value  of  the  real  estate  beyond  the  incumbency.  The  knowl- 
edge respecting  that  value  was  acquired  by  an  examination  of 
that  property  on  the  last  occasion.  So  of  the  indorsed  paper. 
The  additional  statements  which  were  furnished  on  the  last 
visit,  showing  tliat  indebtedness  to  have  existed  substantially 
as  it  stood  at  the  time  of  tlie  assignment,  for  several  years 
before  and  during  the  whole  period  of  the  representations, 
may  have  been  necessary  to  complete  the  evidence  of  fraud 
which  has  been  found  suflScient  to  avoid  the  sale.  I  concede 
that  many  of  the  most  important  features  of  the  case  were 
disclosed-  at  the  first  time  the  plaintiff  was  at  Auburn,  but  I 
am  not  .able  to  say  that  the  plaintiff  was  at  that  time  folly 
informed  of  all  the  material  facts  which  were  subsequently 
shown  to  prove  the  case  on  the  plaintiff's  part.  Hence  I 
think  it  was  not  the  duty  of  the  judge  to  withhold  the  ques- 
tion from  the  jury  whether  the  plaintiff,  when  he  omitted  to 
challenge  the  defendant's  title  at  the  first  instance,  was  folly 
informed  of  tlie  fraud.  I  do  not  say  but  that,  as  a  juror,  I 
should  have  held  that  the  information  was  sufficient  to  make 
it  his  duty  to  determine  finally  which  course  he  would  pur- 
sue  before  leaving  Auburn  on  the  1st  or  2d  of  April,  but 
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the  evidence  was  not  so  poeitive  and  certain  that  the  judge 
was  entitled  to  decide  the  case  himself.  He  tlierefore  com- 
mitted no  error  in  submitting  it  to  the  jury.  If  the  defendant 
has  suffered  wrong  by  the  verdict,  it  was  the  &ulti»f  the  jury 
and  not  of  the  judge. 

At  the  commencement  of  the  trial  the  defendant's  counsel 
moved  for  a  dismissal  of  the  complaint,  on  the  ground  tliat 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  especially  that  it  did  not  state  that  the  defendant  wrong- 
/t/22y  received  the  lumber  from  Kelson.  The  action  was 
brought  for  the  conversion  by  the  defendant  of  the  personal 
property  of  King  &  Co. ;  and  when  it  was  allowed  to  have 
separate  names  for  the  different  kinds  of  actions,  for  the  sake 
of  convonience  it  would  have  been  denominated  an  action  of 
trover.  All  that  it  was  necessary  to  allege  in  the  pleadings 
was  that  King  &  Co.,  the  plaintiff's  assignors,  were  the 
owners  of  the  limiber,  that  it  had  come  into  the  possession  of 
the  defendant,  and  that  he  had  converted  it  to  his  own  use. 
All  this  is  plainly  set  forth  in  the  complaint.  In  addition  to 
that,  the  plaintiff  saw  fit  to  state  his  own  title,  namely  the 
original  ownership  of  King  &  Co.  and  the  form  of  a  sale  to 
Kelson,  which  was  effected  with  frauds,  and  that  he  wrong- 
fully delivered  the  property  to  the  defendant;  and  instead 
of  confining  himself  to  a  simple  statement  of  a  conversion,  he 
adds  an  allegation  of  a  denial  and  refusal.  I  do  not  perceive 
that  these  statements  of  evidence  modify  or  in  any  way 
impair  the  material  allegationB  of  property  in  the  plaintiff 
and  a  conversion  by  the  defendant.  It  was  quite  unneces- 
sary to  state  that  the  defendant  wrongfully  received  the 
]>ro|)erty .  Trover  is  not  based  on  a  wrongful  taking,  but  con- 
sists in  an  unlawful  conversion.  There  was,  therefore,  no 
defect  in  the  complaint. 

It  appeared  that  Kelson  had  purchased  lumber  of  King 
&  Co.  in  the  years  1854  and  1855.  The  plaintiff,  when 
under  examination  as  a  mtness  on  his  own  behalf,  was  asked 
by  his  counsel  to  state  what  representations  were  made  by 
Kelson  when  he  made  the  purchases  of  lumber  in  1854,  and 
the  question  was  allowed  to  be  answered ;  and  by  the  answer 
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certain  repreeentations  were  shown  to  have  been  made  when 
Nelson  came  to  make  the  phrchases  in  that  year^  and  that 
was  an  exception  to  that  ruling.  It  subsequently  appeared 
that  all  the  lumber  purchased  in  1854  had  been  paid  for ; 
but  at  a  later  period  of  the  trial  the  plaintiffs  counsel  made 
the  same  inquiry  of  another  witness  as  to  representations  in 
1854,  and  a  similar  exception  was  made  to  the  ruling  admit- 
ting the  question.  There  was  a  series  of  purchases  of  lumber 
on  credit  by  Nelson  of  King  &  Co.,  extending  through  both 
the  years  1854  and  1855,  and  the  plaintiff's  effort  was  to 
prove  that,  during  the  whole  time.  Nelson  was  largely 
indebted  and  in  insolvenj;  circumstances,  carrying  large  accom- 
modations at  the  banks  in  Auburn,  but  constantly  repre- 
sented himself  to  be  essentially  free  from  debt,  and  a  pcrsoi^ 
of  competent  means ;  and  the  proof  tended  to  show  such  a 
state  of  things.  Now,  although  the  purchases  of  1854  had 
been  paid  for,  and  the  whole  arrearages  of  indebtedness  were 
on  account  of  the  purchases  in  the  fall  of  1855,  that  does  not 
render  the  representations  made  during  the  earlier  dealing 
wholly  immaterial  It  is  not  essential,  in  order  to  avoid  a 
sale  in  form,  on  the  ground  of  fraud,  that  the  fraudulent 
representations  should  be  made  at  the  very  time  when  the  pur- 
chases sought  to  be  avoided  were  made.  Where  the  dealing 
is  continuous  or  at  short  intervals,  representations  made  at 
any  time  in  the  couree  of  such  dealings  may,  if  the  jury  so 
find,  be  held  to  influence  the  seller  in  respect  to  the  subse-' 
quent  sales.  The  evidence  in  this  case  was  that  Nelson,  or 
his  agent,  was  interrogated  on  each  occasion  of  purchasing 
lumber  of  King  &  Co.,  and  on  each  of  those  occasions 
made  similar  declarations ;  and  that  his  other  indebtedness 
and  ability  to  pay  in  each  of  the  years  mentioned  were  sub- 
stantially the  same.  I  am  of  opinion  that  there  was  no  error 
in  admitting  the  declarations  made  on  each  occasion  of  pur- 
chasing, though  the  earlier  purchases  had  been  paid  for.  (See 
Zabriskie  v.  Smith,  3  Kern;,  322.) 

Some  of  the  representations  relied  on,  were  made  by  Bobert 
Nelson,  the  son  of  Thomas  Nelson,  who  was  his  agent  in 
that  respect,  and  was  in  his  employment  and  had  a  general 
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knowledge  of  his  property  and  affairs.  The  defendant's 
counsel  objected  to  these  representations  on  the  gronnd  that 
they  were  not  set  out  in  the  complaint,  and  that  they  were 
not  made  at  the  time  of  the  purchase  of  the  lumber  which 
had  not  been  paid  for,  but  on  the  occasion  of  former  pur- 
chases. I  have  already  said  that  it  was  unnecessary  for  the 
complaint  to  state  the  representations  upon  which  the  pur- 
chaser obtained  possession  of  the  property.  The  competency 
of  the  declarations  of  an  agent  when  engaged  in  making 
purchases  in  behalf  of  his  principal  was  not  questioned. 
They  are  regarded  in  the  same  light  as  representations  made 
by  the  principal  himself;  and  it  ha^  ah^ady  been  shown  that, 
although  they  preceded  the  time  of  the  particular  purchase 
which  is  drawn  in  question,  they  are  proper  to  be  submitted 
to  the  jury,  and  it  is  for  them  to  determine  whether,  under 
the  circumstances,  they  have  a  just  influence  upon  that 
purchase. 

The  plaintiff  was  permitted  to  testify  that  he  would  not 
have  disposed  of  the  lumber  to  Nelson  upon  credit,  except  for 
the  representations  which  he  made  as  to  his  circumstances ; 
and  there  was  a  similar  ruling  on  taking  the  testimony  of 
Joseph  King,  a  witness  for  the  plaintiff,  who  was  a  partner 
of  the  firm  of  King  &  Co.,  and,  as  such,  took  part  in  the  sale 
of  lumber  to  Nelson.  The  defendant  excepted  to  these  sev- 
eral rulings.  It  is  a  part  of  the  transaction  which  a  party 
seeking  to  avoid  a  sale  of  property  on  account  of  fraud  must 
establish  that  the  sale  was  induced  by  the  representations  and 
would  not  otherwise  have  been  made.  The  defendant's 
argument  is  that  this  can  only  be  shown  by  facts  and  circum- 
stances, to  be  submitted  to  the  jury,  and  that  the  direct 
testimony  of  tlie  seller  as  to  their  influences  upon  his  mind 
cannot  be  received.  No  doubt  the  intrinsic  facts  may  be 
strong  enough  in  a  given  case  to  establish  the  position,  and 
it  may  also  be  true  in  a  particular  instance,  that  representa- 
tions apparently  pertinent  to  induce  a  sale,  were  not  in  truth 
the  ]»ersuasive  cause,  the  vendor  having  wholly  relied  upon 
other  information,  which  he  supposed  correct,  but  which 
turned  out  to  be  erroneous. 
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The  precise  point  to  be  establislied  is  the  effect  upon  the 
mind  of  the  seller  produced  by  the  purchaser's  wrongful 
declarations.  Where  the  seller  is  so  situated  as  to  be  a  com- 
petent witness,  he  can  prove  with  entire  certainty  how  far  he 
was  influenced  by  what  the  purchaser  had  said,  and  how  far 
he  yielded  to  the  force  of  other  facts  or  other  information.  I 
see  no  reason  why  he  should  be  precladed  from  speaking.  It 
is  not  an  opinion  v/hich  he  is  called  upon  to  give,  but  the 
statement  of  a  fact  within  his  personal  knowledge.  The 
cases  respecting  die  opinions  of  witnesses  have,  therefore,  no 
bearing  upon  the  question.  Where  the  direct  testimony  of 
the  seller  is  not  obtainable,  the  facts  attending  the  transaction 
may  be  sufficient ;  but  it  is  because  they  prove  the  essential 
point  argumentatively.  The  jury  in  such  cases  infers  the 
principal  fact  by  applying  their  experience  to  the  ascertain- 
ment of  the  effect  which  the  representations,  under  the 
circumstances,  would  be  likely  to  produce.  It  would  bo 
illogical  to  exclude  the  direct  testimony  of  the  person  whose 
mind  is  said  to  have  been  influenced  by  the  seller's  repre- 
sentations, where  he  is  otherwise  competent  to  testify  as  a 
witness.  Suppose  a  sale  to  have  been  made  by  an  agent  to 
an  insolvent  person,  would  it  not  be  competent  for  him 
to  swear  in  an  action  by  his  principal  that  he  assented  to  the 
sale,  and  parted  with  the  possession  of  the  property  because 
the  purchaser  represented  that  he  had  a  large  estate  and 
owed  nothing?  On  .the  trial  of  indictments  for  obtaining 
money,  or  property y  or  other  valuable  things,  by  false  pro- 
tenses,  it  is  tiie  constant  practice  to  ask  the  prosecutor 
whether  he  parted  with  the  money,  or  property,  by  reason 
of  the  statement  of  the  prisoner.  It  is  undoubtedly  essen- 
tial that  statements  should  be  of  such  a  character  as  would 
naturally  lead  the  owner  of  property  to  sell  it  to  the  party 
TnftlrJTig  them.  Whether  they  actually  did  have  that  effect, 
may  be  shown  by  the  oath  of  the  owner,  provided  he  be  a 
competent  witness. 

Nelson  was  the  owner  of  considerable  real  estate  in  1854 
and  1855,  and  down  to  the  time  of  his  failure.  It  did  not 
appear  when  he  purchased  it.     The  defendant,  when  under 
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examination  as  a  witness  in  his  own  behalf,  was  inquired  of 
by  his  counsel  as  to  what  his  real  estate  cost  him,  but  the 
question  was  excluded  on  the  objection  of  the  plaintiff's 
counsel  that  it  was  immaterial.  It  had  no  bearing  on  the  case 
unless  the  purchases  were  made  during  or  shortly  prior  to  Nel- 
son's dealing  with  King  &  Co.  If  connected  in  point  of  time 
with  these  transactions,  and  before  the  failure,  it  might  have 
a  bearing  upon  Nelson's  good  faith,  for  if  the  purchases  were 
made  at  exorbitant  prices,  it  would  tend  to  show  that  his 
means  had  been  absorbed,  or  his  indebtedness  had  been 
suddenly  created  by  these  purchases.  The  objection  suf- 
ficiently intimated  to  the  examining  counsel  that  some 
further  fact  was  necessary  to  show  the  evidence  to  be  perti- 
nent, but  nothing  to  connect  it  with  the  representations  was 
offered.  Immediately  after  the  exclusion  the  defendant  was 
permitted  to  and  did  testify  fully  as  to  the  value  of  his  real 
estate  in  1854.  This  was  everything  on  that  subject  which 
had  any  bearing  upon  the  issue. 

The  demand  which  the  plaintiff  made  of  the  defendant  on 
the  delivery  of  the  lumber  was  more  comprehensive  than  his 
rights.  There  was  among  the  lumber  in  the  defendant's 
possession,  not  only  that  purchased  in  the  fall  of  1855  but 
portions  of  that  purchased  in  the  spring  of  that  year,  and 
some  of  that  purchased  in  1854.  This  had  all  been  paid  for 
or  partly  paid  for,  and  as  to  that  on  which  a  partial  payment 
had  been  made  there  was  no  offer  to  return  the  money  which 
had  been  received.  The  defendant,  however,  did  not  put  his 
refusal  on  that  ground,  but  claimed  to  hold  the  whole  under 
the  assignment.  There  are  two  answers  to  the  exception 
arising  out  of  this  branch  of  the  case.  The  possession  of 
Nelson,  the  sale  being  void,  was  wrongful.  He  might  give 
a  good  title  to  a  bona  fide  purchaser,  but  an  assignee  for  the 
benefit  of  creditors,  does  not  occupy  that  position.  The  pos- 
session of  this  lumber  was  always,  in  judgment  of  law,  in  the 
vendors.  The  defendant  was  in  no  better  position  to  defend 
this  action  than  if  he  had  been  the  servant  of  Nelson.  {A%h  v. 
'  Putnam^\  Hill,  302 ;  CaryY.  Hotailing^  id.,  311 ;  Olmsted \. 
.MotaiUnffj  id.,  317.    The  answer  made  by  the  defendant  dis- 
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pensed  with  a  mere  discriminating  statement  of  what  the 
plaintiff  conceived  himself  entitled  to.  The  defendant  main- 
tained that  his  title  under  the  assignment  enabled  him  to 
retain  all  the  lumber  which  had  come  to  his  hands^  and 
he  refused  to  lend  any  countenance  to  the  claim  of  the 
plaintiff. 

It  was  made  a  point  in  the  prayer  for  instructions,  that  tlie 
plaintiff  had  not  canceled  the  notes  given  for  the  lumber. 
He  had  offered  to  surrender  them  when  he  made  the  demand^ 
and  he  produced  them  in  court  at  the  trial.  If  the  defend- 
ant had  required  anything  further  to  be  done,  it  was  for  him 
to  suggest  it. 

No  point  was  made  on  the  trial  as  to  the  protest  of  some 
of  the  notes  by  the  bank  at  which  they  were  made  payable. 
The  judgment  appealed  from,  should,  in  my  opinion,  be 
affirmed. 

Inqraham,  J.  This  action  was  to  recover  from  the  defend- 
ant damages  for  tlie  conversion  of  a  quantity  of  lumber, 
which  it  was  alleged  was  fraudulently  obtained  by  Thomas 
Kelson  from  A.  King  &  Sons.  The  plaintiff  claims  as 
assignee  from  the  other  parties  in  interest. 

The  complaint  averred  fraudulent  purchases  in  the  years 
1853, 1854  and  1855,  the  transfer  by  the  other  parties  in 
interest  to  plaintiff  on  5th  April,  1856,  the  delivery  of  the 
lumber  by  Nelson,  to  the  defendant,  on  1st  April,  1856. 
Tlie  demand  was  dated  the  7th  April,  1856.  Defendant  put 
in  a  general  denial.  The  alleged  fraud  consisted  of  represen- 
tations as  to  the  condition  of  the  purchaser  and  that  he  did 
not  owe  anybody  else. 

Some  of  the  representations  were  made  by  the  son  of 
Nelson,  who  made  some  of  the  purchases.  One  lot  of  lumber 
purchased  in  the  fall  of  1854,  was  sunk  in  the  lake.  For  this 
a  note  was  given  by  Nelson.  All  the  other  lumber  purchased 
prior  to  1855  had  been  paid  for. 

A  large  portion  of  the  lumber  bought  in  1863, 1854  and 
1856  was  on  hand  in  possession  of  defendant,  all  of  which 
had  been  paid  for  excepting  a  part  of  that  purchased  in  1856...,iM^^<,%^ 
and  the  note  given  for  the  sunken  lumber  for  $495.33.         /  xj^  ^ 
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When  the  demand  was  made  of  the  defendant,  the  plaintiff 
demanded  the  lumber  got  of  him,  and  tendered  back  the 
notes,  all  excepting  the  one  given  for  the  sunken  lumber. 
The  defendant  said  he  held  the  property  as  assignee,  and 
could  not  let  the  plaintiff  have  the  property. 

One  of  the  firm  of  A.  King  &  Sons,  who  sold  the  lumber, 
on  examination  by  the  plaintiff,  was  asked,  "  Would  you  have 
sold  the  lumber  except  upon  the  strength  of  the  representa- 
tions ?"  to  which  he  answered  he  would  not.  The  defendant 
excepted  to  the  admission  of  this  question. 

A  motion  was  made  to  dismiss  the  complaint,  because  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  did  not  aver  that  the  property  was  wrongfully  received 
by  the  defendant.  The  motion  was  denied,  and  defendant 
excepted. 

The  plaintiff  asked  for  the  representations  made  by  Nelson 
when  he  purdiased  in  1S54.  This  was  objected  to  on  the 
ground  that  he  must  be  confined  to  representations  made  at 
the  time  of  the  purchase  of  the  property  in  controversy,  which 
was  overruled  and  defendant  excepted. 

The  same  objection  was  made  as  to  property  which  had 
been  paid  for  at  different  times,  all  of  which  were  overruled 
and  exceptions  noted. 

On  the  part  of  the  defendant,  Nelson  was  asked  as  to  the 
cost  of  his  real  estate.  This  was  overruled,  and  defendant 
excepted. 

When  the  plaintiff  rested,  the  defendant  moved  for  a  dis- 
missal of  the  complaint,  on  the  ground  that  the  demand  was 
for  a  greater  amount  than  he  could  recover,  because  it 
embraced  property  which  had  been  paid  for ;  that  the  demand 
should  have  been  made  immediately  upon  ascertaining  the 
transfer  to  defendant ;  that  the  plaintiff  had  affirmed  the  con- 
tract, and  because  he  did  not  cancel  the  notes  on  the  trial. 
This  was  denied,  and  defendant  excepted.  The  judge  charged 
the  jury,  among  other  things,  "  that,  although  the  demand  of 
the  plaintiff  was  for  all  the  lumber  in  the  hands  of  the 
defendant  which  had  been  purchased  of  A.  Eang  &  Sons,  the 
plaintifi*  might  still  recover  the  value  of  tlie  lumber  on  hand 
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from  the  fall  sales  of  1855.  If  the  demand  was  for  too  much 
it  was  the  duty  of  the  defendant  to  have  offered  to  restore 
such  as  he  was  entitled  to." 

He  also  submitted  to  the  jury,  as  a  question  of  fact  for 
them,  whether  what  took  place  upon  the  occasion  of  the  first 
visit  to  Auburn  was  an  acquiescence  in  the  sale  after  being 
informed  of  the  facts  of  the  case. 

To  each  of  these  portions  of  the  charge  the  defendant 
excepted.  The  defendant  also  requested  the  judge  to  charge 
the  jury  that  the  defendant  was  entitled  to  a  verdict  because 
the  plaintiff  had  not  actually  canceled  the  notes  which  were 
given  for  the  lumber.  This  was  refused,  and  the  defendant 
excepted. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $2,600, 
for  which  judgment  was  entered ;  and  the  judgment  was 
affirmed  by  the  General  Term. 

The  objection  to  the  sufficiency  of  the  complaint  was  not 
well  taken.  The  offense  consisted  in  fraudulently  obtain- 
ing the  property  by  Nelson.  When  that  was  made  out, 
the  title  remained  in  their  vendors,  and  it  was  not  neces- 
sary for  him  to  show  any  wrongful  act  on  the  part  of  the 
defendant  in  receiving  the  property.  When  the  plaintiff 
showed  fraud  in  the  purchase,  and  a  demand  of  the  property 
from  the  person  in  possession,  he  made  out  a  prvma  facie 
case  to  entitle  him  to  recover.  It  is  not  necessary  to  inquire 
whether  if  the  defendant  had  been  a  holder  for  value  witiiout 
notice  he  would  have  been  protected,  because  if  he  was  such 
a  holder  the  onus  of  proving  that  fact  was  on  him,  and 
because  in  this  case  it  appeared  that  the  defendant's  claim 
was  merely  as  assignee  under  a  voluntary  assignment  for 
the  benefit  of  creditors,  and  that  nothing  was  paid  by  the 
defendant  therefor. 

Nor  was  it  necessary  to  aver  that  the  plaintiff  had  tendered 
back  what  he  had  received  upon  the  purchase.  The  facts 
proved  showed  that  there  never  had  been  a  valid  contract. 
The  whole  cause  of  action  rested  upon  that  issue.  The  sub- 
sequent matters  which  were  necessary  to  be  shown  on  the 
trial,  in  regard  to  the  return  of  what  had  been  received,  did 
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not  go  to  make  out  a  cause  of  action  but  to  relieve  the 
plaintiff  from  any  supposed  affinnance  of  the  sale  after  he 
obtained  knowledge  of  the  fraud.  Such  evidence  is  rather 
to  rebut  the  presumption  which  the  defendant  might  claim 
to  exist  from  the  acts  of  the  plaintiff  as  affirming  the 
contract. 

The  cause  of  action  is  that  the  title  was  in  the  plaintiff's 
assignors  and  that  no  title  ever  passed  to  Kelson.  Whether 
the  plaintiff  had  in  time  disaffirmed  the^jontract,  or  whether 
he  had  done  everytliing  necessary  to  prevent  the  defendant 
from  claiming  that  he  had  waived  his  right  to  resume  pos- 
session of  the  property,  was  evidence  to  be  furnished  and 
which  would  go  to  make  out  the  cause  of  action  or  defense, 
but  not  necessarily  to  be  averred  in  the  complaint. 

The  declarations  of  Kelson  as  to  his  solvency  made  at  the 
time  of  purchases  prior  to  1855  were  admitted  in  evidence 
against  the  defendant's  objections.  These  declarations  were 
the  inducements  to  the  first  sales,  and  they  undoubtedly 
remained  in  the  remembrance  of  parties  afterward.  Nothing 
bad  been  done  by  Nelson  to  correct  them,  but,  on  the  con- 
trary, when  the  firm  of  King  &  Sons  declined  making  further 
sales,  similar  representations  were  again  repeated.  I  see  no 
ground  of  objection  to  the  testimony.  The  evidence  show, 
from  the  commencement,  the  intention  of  impressing  upon 
the  minds  of  the  vendors  that  Nelson  owed  nobody  but  them 
and  that  there  was  no  danger  m  giving  credit  to  him. 

The  inquiry  is  whether  the  purchaser  made  any  false  state- 
ments by  which  the  vendor  was  deceived  and  the  property 
obtained  from  him.  Such  fraud  may  be  practiced  by  a  con- 
tinuous course  of  misrepresentation  during  a  series  of  trans- 
actions and  still  continued  notwithstanding  the  first  purchases 
were  paid  for.  In  fact  such  payment  may  be  a  part  of  a 
scheme  to  gain  the  confidence  of  the  vendor,  and  induce  him 
to  make  further  sales  and  to  give  larger  credit.  {Zahriskie  v. 
Smith,  3  Kern.,  822,  332.) 

The  question  was  put  to  the  plaintiff  whether  he  would 
have  trusted  Nelson  but  for  these  representations.  Tie 
objection  was,  not  to  the  form  of  the  question  as  leading,  but 
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to  the  permitting  the  vendor  to  state  whether  he  gave  credit 
on  them.  This  could  only  be  known  to  himself,  and  it  was 
a  material  ingredient  in  the  plaintiff's  case.  If  the  vendor 
may  not  say  whether  he  gave  credit  on  the  strength  of  tlie 
representations,  or  whether  he  would  have  trusted  the  pur- 
chaser without  them,  it  becomes  a  matter  for  the  jury  to 
guess  at  without  the  only  positive  evidence  there  can  be  on 
the  subject.  I  know  it  is  subject  to  the  criticism  that  it  is 
the  conclusion  of  a  witness,  but  not  justly.  The  conclusions 
of  a  witness  are  the  results  of  his  judgment  upon  various 
facts  coming  to  his  knowledge,  and  are  properly  excluded 
because  the  jury  can  form  similar  conclusions  themselves ; 
but  this  inquiry  is  as  to  the  cause  of  action  on  the  part  of 
the  vendor  in  making  the  sale,  and  the  inducements  which 
le  1  to  it.  It  is  not  what  he  thinks  of  the  acts  of  others,  but 
what  he  did  himself  in  consequence  of  these  acts. 

Some  of  the  purchases  were  made  by  the  son  Bobert  in 
the  absence  of  the  father.  The  representations  made  by  him 
were  offered  in  evidence  and  objected  to.  The  whole  price 
to  be  paid  for  these  purchases  had  not  been  paid,  and  the 
goods  which  were  the  subject  of  purchase  formed  part  of 
the  property  claimed  and  demanded  by  the  plaintiff. 

Bobert  kelson  must  be  treated  as  the  agent  of  the  pur- 
chaser while  acting  for  him.  His  representations  made  at 
the  time  of  the  purchase,  if  false,  would  vitiate  the  contract 
the  same  as  if  made  by  the  purchaser.  For  this  reason  the 
evidence  was  admissible.  It  was  not  necessary  to  aver  in 
the  complaint  that  the  representations  were  made  by  the 
agent  and  not  the  principal.  That  was  only  a  matter  of 
evidence.  Indeed,  as  before  stated,  no  such  averments  are 
necessary  in  the  complaint,  especiaUy  where  the  action  is 
to  recover  back  the  property.  Even  if  the  plaintiff  chooses  to 
waive  the  tort  and  sue  on  contract,  it  would  be  unnecessary 
to  set  out  such  matters  in  the  complaint.  This  was  held  in 
£oih  V.  Palmerj  27  Barb.,  652, 656.  Hogkboom,  J.,  says :  "  I 
think  the  plaintiff  might  properly  and  preferably  have  prose- 
cuted simply  for  goods  sold  and  delivered,  and  allowed  the 
rest  of  the  transaction  to  come  out  as  matter  of  evidence.'' 

67 
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It  wa^  no  more  necessary  to  aver  that  the  repreflentationa 
were  made  by  an  agent  than  by  the  principal,  and  in  both 
eaaea  such  matters  were  properly  treated  as  evidence,  and  not 
as  part  of  the  cause  of  action. 

A  question  was  asked  of  Nelson  as  to  the  cost  of  his  real 
estate.  This  was  excluded,  and  the  defendant  eatcq>ted.  I 
am  at  a  loss  to  see  what  relevancy  this  question  had  to  the 
matters  in  issue.  How  he  lost  his  property  was  immaterial. 
Whether  he  had  any  or  not  when  the  representations  were 
made  would  have  been  pertinent.  Tlie  defendant  appears 
to  have  offered  this  evidence  to  explain  the  insolyepcy  of 
Nelson.  As  no  such  inquiry  could  properly  come  before  the; 
jury,  there  was  no  ground  on  which  this  evidence  could  have 
been  received.  Proof  th^^t  he  had  lost  his  property  without 
the  least  fault  would  not  excuse  tlie  representation  that  he 
had  property  after  it  was  expended. 

The  plaintiff  tendered  the  notes  held  by  him  at  the  trial, 
but  did  not  cancel  them.  This  was  made  a  ground  of  motion 
for  nonsuit.  The  cancelment  of  the  notes  was  npt  necessary 
at  the  time.  It  was  sufficient  to  produce  them  on  the  triaL 
Being  the  notes  of  the  debtor  merely,  they  cease  to  be  of 
any  value  the  moment  it  was  settled  that  the  contract  was 
void.  Selden,  J.,  says,  in  Nichols  v.  Michad  (23  N.  Y., 
269-73) :  "  It  would  be  more  in  consonance  with  equity  to  hold 
it  sufficient  to  produce  the  notes  upon  the  trial  and  surrender 
them  to  the  custody  of  the  court,  as  in  that  case  the  rights  of 
both  parties  are  protected.  If  the  fraud  is  made  out  and  the 
contract  subverted,  the  notes  are  void  and  will  be  canceled  by 
the  court.  If  the  plaintiff  fail  to  establish  the  fraud,  the 
notes  can  be  returned  to  him  if  the  nature  of  the  contract  is 
such  that  justice  requires  it."  Such  I  think  to  be. the  proper 
rule  in  similar  cases. 

When  the  plaintiff  demanded  the  lumber  of  the  defendant, 
he  tendered  the  notes  he  hajd  received  from.  Nelson  and 
demanded  all  the  lumber.  Of  this,  some  parcels^  had  been 
paid  for  entirely,  and  some  in  part.  The  defendant  asked 
for  a  dismissal  of  tlie  complaint  on  this  ground.  It  \^  con- 
ceded that,  if  the  action  had  been  against  Nelson,  the  pur- 
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chaser,  no  demand  would  be  necessary,  but  that,  inasmuch  ad 
the  defendant  received  the  property  lawfully  and  without 
notice  of  any  fraud,  a  demand  was  necessary  to  entitle  the 
plaintiff  to  maintain  the  action.  If  any  demand  was  neces- 
sary, it  was  such  a  demand  as  would  put  it  in  the  power  of  the 
defendant  to  comply  without  exposing  himself  to  liability  to 
other  parties.  Had  the  defendant  complied  with  the  plain- 
tiff's demand,  and  delivered  up  to  the  plaintiff  all  the  lumber 
in  his  possession  that  was  bought  of  King  &  Sons,  he  would 
have  been  liable  to  the  creditors,  for  whom  he  was  trustee. 
Personally,  he  had  no  knowledge  as  to  which  of  the  parcels  of 
lumber  was  paid  for  and  which  were  not,  while  the  plaintiff 
had  such  knowledge ;  and  I  cannot  think,  with,  the  learned 
judge  who  delivered  the  opinion  below,  that  we  should 
presume,  without  proof,  that  the  defendant  was  so  informed 
by  Nelson,  of  whom  he  obtained  the  lumber.  The  whole 
case  shows  the  defendant  to  have  been  lawfully  and  inno- 
cently in  the  possession  of  the  property,  and  if  the  plaintiff 
conceived  he  had  a  claim  on  any  part  of  it,  fair  dealing 
required  that  he  should  designate  what  parcels  of  lumber 
he  claimed  to  have  redelivered  to  himself.  If  ho  had 
demanded  all  the  assigned  property  because  one  panrcl  par- 
chased  by  Nelson  had  not  been  paid  for,  no  one  would  for 
a  moment  suppose,  either  that  the  defendant  was  bound 
to  comply  with  that  demand,  or  that  the  plaintiff  had 
done  what  the  law  requires  him  to  do  to  entitle  him 
to  a  right  of  action.  I  can  see  no  difference  where  he 
demands  four  or  five  different  parcels,  sold  at  different 
times,  because  one  parcel  had  not  been  paid  for.  If  the 
defendant,  in  answer  to  this  demand,  had  objected  on 
the  ground  that  he  did  not  know  which  part  was  not  paid 
for,  and  requested  the  plaintiff  to  specify  what  he  was  enti- 
tled to,  I  think  the  demand  would  not  have  been  sufficient 
But  the  defendant  put  his  refusal  on  an  entirely  different 
ground,  showing  his  determination  not  to  deliver  up  any  df 
the  property,  but  to  await  the  result  of  the  litigation.  He 
wd  <  ^^  he  could  not  deliver  up  the  lumber,  that  he  was  able  ^ 
to  pay.'  {qx  it,  and  should  hold  on  to  it  or  the  avails  of  it  until 
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he  knew  who  was  the  right  owner."  This  rendered  any 
farther  demand  unnecessary.  It  was  a  refusal  to  deliver  any 
of  it,  not  based  on  any  insufficiency  of  the  demand,  but  an 
absolute  denial  of  the  plaintiff's  right  to  it,  and  a  refusal  to 
deliver  any  to  him.  Another  question  is  as  to  the  sufficiency 
of  the  tender  to  warrant  the  recovery. 

It  is  now  well  settled  where  the  creditor  held  nothing  but 
the  purchaser's  notes  for  the  goods  purchased,  it  is  not  neces- 
sary to  tender  such  notes  before  action,  but  that  it  is  sufficient 
to  produce  them  on  the  trial  to  be  canceled.  Nichols  y, 
Michaelj  supra.  And  it  is  equally  well  settled  if  he  has 
received  the  notes  of  other  persons  or  other  property  on 
account  of  the  purcliase  he  must  restore  or  offer  to  restore 
the  same  before  suit.  This  was  so  stated  in  NichoU  v. 
Michad^  as  the  general  rule.  "  Where  one  party  to  a  contract 
elects  to  rescind  it  for  fraud,  it  is  an  indispensable  prelimi- 
nary  that  he  surrender  all  that  he  has  received  from  the  other 
party  upon  the  contract.  Beabdsley,  J.,  in  Mason  v.  Bond 
(1  Denio,  72-74),  says :  "  The  party  who  would  disaffirm 
a  contract  must  return  whatever  he  has  received  upon  it. 
He  cannot  hold  on  to  such  part  of  the  contract  as  may  be 
desirable  on  his  part  and  avoid  the  residue,  but  must  rescind 
«n  toto  if  at  all."  {Baker  v.  Rdtbins^  2  Denio,  189 ;  Fisher 
v.  Cananty  3  E.  D.  Smith,  199.)  This  rule  was  recognized 
by  the  judge  upon  the  triaj.  He  told  the  jury,  "  In  order 
to  avoid  such  sale  the  party  rescinding  must  restore  what  he 
has  received,  anil  all  he  has  received."  This  was  all  the 
defendant  had  a  right  to  claim.  No  part  of  the  lumber  pur- 
chased in  the  fall  of  1855  had  been  paid  for.  The  vendor 
had  received  nothing  except  the  notes  of  the  purchaser,  and 
these  were  produced  on  the  trial.  In  regard  to  this  portion 
there  was  a  good  cause  of  action  made  out  if  the  contract 
was  fraudulent,  and  the  judge  therefore  rightly  refused  to 
dismiss  tlie  complaint  on  this  ground.  As  he  instructed  the 
jury  that  the  plaintiff  could  not  recover  for  any  other  sales 
except  those  in  the  fall  of  1855,  it  was  unnecessary  to  g^ve 
the  jury  any  further  instructions  in  regard  to  the  money  paid 
on  former  purchases.    The  remaining  question  is  as  to  the 
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propriety  of  submitting  to  the  jury  whether  the  plaintiff  had 
not  affirmed  the  contract  on  his  first  visit  to  Aubnrn.  He  had 
told  tlie  jar  J  that  the  seller,  if  he  rescinds  the  contract, 
must  do  so  the  first  reasonable  and  practicable  moment  after 
he  discovers  the  firaud.  If  he  affirms  the  contract  after  he 
has  a  knowledge  of  the  fraud,  even  for  a  moment,  he  cannot 
rescind,  and  he  submitted  to  the  jury  whether  what  he  did 
at  Auburn  was  such  an  affirmance. 

It  is  not  by  any  means  clear  from  the  evidence  that  the 
plaintiff,  when  he  went  to  Auburn,  had  full  knowledge  of  the 
circumstances  attending  the  alleged  fraud ;  and  whether  he 
had  or  not  was,  I  think  properly,  submitted  to  the  juiy.  It 
does  not  appear  that  the  plaintiff  had  any  knowledge  when 
the  debts  were  created  or  what  debts  were  owing  at  the  time 
the  representations  were  made.  On  various  points  connected 
with  this  part  of  the  case  there  was  uncertainty  calling  for 
the  finding  of  the  jury. 

A  point  is  made  as  to  the  amount  of  damages.  That  was 
a  question  of  fact,  which  if  erroneously  found  should  have 
been  corrected  in  the  court  below. 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 
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John  Gaksok  and  others,  Respondents,  v.  Ths  Gmr  of  B^- 

FALo,  Appellant. 

When  bj  law  it  Is  made  the  doty  of  a  mmiieipal  corporation  to  pay  to  (he  own- 
era  of  lands  appropriated  for  public  purpoaea,  the  amount  due  ftir  the  same, 
within  one  year  after  the  aame  ahall  be  aacertained  on  the  report  of  ootnmia- 
aionera  appointed  for  that  purpoeOi  an  action  will  lie  against  such  ooiporation 
for  such  amount  after  the  same  becomes  due  and  payable. 

Jt  Menu,  that  !f  the  fund  out  of  which  sudi  amount  'to  be  'paid,  ia  to  be  raised 
by  an  asaessment  to  be  made  by  the  corporation  ibr  that  pnrpoae,  avid  the 
corporation  neglect  or  reAiae  to  make  such  asaessment,  that  iiMiMlam«»  would 
be  the  proper  remedy. 

Where  by  the  charter,  the  aums  awarded  for  damages  are  not  declared  to 
be  a  debt  against  the  city,  or  when  it  is  not  made  the  duty  of  the  city  to  pay 
the  same,  the  only  obligation  resting  upon  the  corporation  is  iti  ^at  the  neoea- 
aazy  machinery  in  motion  according  to  the  requirementa  of  the  atatute.  • 

This  action  is  brought  to  recover  the  aihount  of  an 
award  made  by  commisBioners  of  asseeementB  to  the  pldn- 
tiff's  testator,  for  a  piece  of  land  taken  and  appro]^riated 
by  the  defendants  for  the  purposes  of  a  ship-canal.  The 
accibn  was  tried  in  tlie  Superior  Court  of  Buffalo,  by  the 
court  without  a  jury,  and  which  found  the  following  faets : 
That  on  the  20th  of  April,  1857,  the  common  council  of  the 
city  of  Buffalo  adopted  a  resolution  declaring  its  intention  to 
take  and  appropriate  the  land  necessary  to  lay  out  a  ship- 
canal  from  Buffalo  creek  to  Lake  Erie,  and  for  that  purpose 
to  take  certain  lands  described  in  said  resolution.  That  for 
that  purpose  certain  proceedings  were  afterward  had  under 
the  charter  of.  said  city  for  the  taking  of  such  land.  That 
on  the  31st  day  of  July,  1857,  the  commissioners  appointed 
for  that  purpose  made  and  filed  with  the  city  clerk  of  said 
eity  their  report,  in  and  by  which  they  awarded  to  the  testa- 
tor of  the  plaintiffs  in  this  action  for  his  interest  in  the  land 
described  in  the  above-mentioned  resolution,  the  sum  of 
$9,000,  which  report  was  confirmed  by  said  common  coun- 
cil on  the  7th  day  of  December,  1857.  That  the  proceedings 
>had  to  take  the  said  land  are  all  contained  in  the  papers  read 
in  evidence  on  the  part  of  the  plaintifis,  and  with  the  excep- 
tion of  the  order  of  the  said  Superior  Court,  made  November 
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90, 1862,  aad  the  affidavit  of  Quartns  Grav^,  m^ule  on  the 
Stth  day  of  July,  1862,  are  all  attached  together,  and  are 
now  on  file  in  the  office  of  the  city  clerk  as  the  record  of  such 
proceedings.  That  at  the  time  of  the  taking  of  such  pro- 
.ceedings  the  plain ti£&'  testator  was  seized  in  fee  of  a  part  of 
the  land  described  in  ^aid  resolution  of  the  common  council, 
of  April  20,  1857,  and  the  said  award  to  the  pUintiff  of 
$9,000  was  made  to  him  as  a  compensation  for  his  interest  in 
the  said  land.  That  the  said  common  council  has  never 
made,  or  directed  to  be  made,  an  assessmetit  to  pay  the  com- 
pensation in  and  by  the  said  report  awarded  to  the  plaintiffs' 
testator  and  to  the  dther'persons  mentioned  therein,  and  that  in 
fact  no  assessment  has  ever  been  made  to  pay  such  awards  or 
compensatioii  or  either  of  thetn  or  any  part  thereof.  That 
the  proceedings  M  as  liforesaid  had  for  t&king  and  appro- 
priating the  said  land,  to  lay  out  said  ship-c^nal,  were  not 
had  upon  the  application  of  a  majority  of  the  propertj^ 
holders  resident  of  the  city  of  Buffalo  and  liable  to  be  taxed 
or  assessed  for  the  construction  of  said  catial,  and  that  no 
petition  or  apfilication  whatever  has  ever  been  presented  to 
said  commoli  cduncU  asking  fbr  or  consenting  to  the  construc- 
tion of  said  ship-canal  or  the  taking  and  appropriating  of  the 
land  necessary  to.  lay '6ut'the  same.  That  evince  the  confirma- 
tion of  the  s&id  report  the  said  defendant  has  done  nothing 
toward' the  instruction  6f  the  daid  ship-canal,  aiid  hks  never 
entered  upon  the  lands  mentioned  and  described  in  said  reso- 
lution of  April*  20,  1857,  or  any  part  thereof,  for  the  purpose 
of  constructing  said  cahal  or  for  any  purpose  whatever. 

Upon  the  foregoing  facts,  the  said  court  found  and  decided 
as  matter  of  law,  that  the  plaintiffs'  testator  recover  from 
the  defehdirit  the  siim  of  $11,965.89.  Judgment  was  there^ 
npon  giVeh'foi*  that  sum,  arid  the  sairie  was  affirmed  at  Gene- 
ral Term,"  and  the  defendant  appeals  to  this  court. 

Da-VIBs,  J.  •  It  is  insisted  on  the  pArt  of  the  defendant 
that  the  otd^r  ameridirig  the  original  order  for  the  appoint- 
ment of  the  commissioners  was  improperly  admitted  in  evi- 
dence.   The  original  order  named  Joseph  Q:.  fioyt  as  one  of 
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the  commissioDero.  Under  that  order  James  G.  Hoyt  took 
the  oath  of  office  prescribed  for  the  commlBsioners,  and  acted 
as  suchy  and  made  and  signed  the  report^  which  was  con- 
firmed. It  is  clear  that  he  was  the  person  intended,  and 
who  acted,  and  who  was.  in  fact,  the  person  appointed. 
There  is  no  evidence  in  the  case  that  there  was  any  such 
person  as  Joseph  G.  Hoyt,  and,  it  appearing  to  the  court 
who  made  the  order  appointing  the  commissioners,  that  the 
writing  of  the  word  Joseph  in  the  place  of  JameSy  was  a 
clerical  error  made  by  the  clerk  thereof,  and  that  James  G. 
Hoyt  was  the  person  actually  appointed,  it  was  competent 
for  the  court  to  amend  the  order  in  accordance  with  tlie 
facts.  Such  order  had  relation  back  to  the  original  order, 
and  made  that  conform  to  the  truth  of  the  matter.  The 
court  did  not,  therefore,  err  in  admitting  the  order  to  amend 
the  original  order  to  be  read  in  evidence,  and,  the  original 
order  being  thus  in  fact  amended,  there  was  no  error  in  the 
admission  of  the  report  of  the  comimissioners,  from  which  it 
appeared  that  the  same  was  made  by  the  persons  named  in 
the  order  of  appointment  as  amended.  The  fact  is  found 
by  the  court,  that  the  commissioners  appointed  by  the  court 
made  and  filed  their  report.  If  it  was  necessary  to  resort  to 
the  evidence,  it  is  apparent  from  it  that  the  facts  proven 
Abundantly  sustain  this  finding  without  any  aid  from  the 
order  of  amendment.  As  already  observed,  it  was  com- 
petent for  the  court  to  amend  the  proceedings  to  correct 
clerical  errors.  But  if  this  amendment  was  not  made,  I 
am  unable  to  see  any  reason  why  the  report  should  have 
been  excluded. 

The  first,  second  and  third  grounds  of  nonsuit  urged  in 
the  part  below  were  disposed  of  by  this  court,  in  the  case  of 
WcMTen  V.  The  Oity  of  Buffalo^  decided  at  the  June  Term, 
1861.  That  was  an  action  to  recover  an  amount  made  and 
confirmed  by  these  defendants  for  a  piece  of  land  taken 
under  their  charter  for  a  public  street.  In  the  opinion  in 
that  case  it  was  said  that  the  compensation  due  to  the  owners 
was  ascertained  by  the  report  of  commissioners,  and  the 
report  was  duly  confirmed.     Nothing  remained  to  be  done, 
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except  to  make  that  compensation  in  money,  and  this  the 
charter  required  the  common  comicil  to  make  within  one 
year  after  the  amount  was  ascertained.  No  doubt  that  time 
was  given  for  the  purpose  of  enabling  the  city  government 
to  collect  the  money  by  local  assessment  on  the  persons  or 
property  benefited  by  the  improvement;  but  the  right  to 
proceed  and  make  this  collection,  or  the  neglect  to  exercise  it, 
did  not  discharge  the  duty  of  paying  the  owners  of  the  land, 
or  extend  the  time  for  making  such  payment.  The  chaHer, 
in  the  seventeenth  section  of  the  eighth  title,  provides  that  the 
amount  of  compensation  due  to  the  landowners  shall  be 
legally  assessed,  but  the  eighteenth  section  declares,  in  effect, 
that,  as  between  such  owners  and  the  city,  the  compensation 
shall  be  a  general  debt  or  charge.  This  is  the  effect,  because 
the  money  is  payable  peremptorily  within  the  time  specified, 
and  out  of  no  particular  fiind. 

The  second  ground  of  nonsuit  urged  was  that  the  plain- 
tiffs' remedy  was  by  a  mandamus  to  compel  the  common 
council  of  the  defendant  to  proceed  and  make  the  contem- 
plated assessment,  and  out  of  the  fund  thus  received  to  pay 
and  discharge  the  amount  made  to  the  testator.  A  like 
ground  was  taken  in  the  case  of  Warren  {siipra)y  and  it  was 
then  thus  answered  by  this  court :  ''  It  has  been  also  said 
that  the  remedy  of  the  plaintiffs  is  by  mandamus,  and  not  by 
suit.  Undoubtedly  if  the  sura  in  controversy  was  payable 
only  out  of  the  local  assessment  fund,  a  mandamus  would  lie 
to  compel  that  assessment  to  be  made,  and  an  action  proba- 
bly would  not  lie  until  the  money  should  be  collected  on  the 
warrant.  But  the  plaintiffs  have  nothing  to  do  with  the 
local  tax.  The  duty  owing  to  them  is  simply  the  payment 
of  a  sum  of  money,  and  the  action  of  debt  was  always  the 
appropriate  remedy  for  the  enforcement  of  such  a  duty." 

It  is  urged  by  the  respondents'  counsel,  that  there  is  no 
proof  in  the  record  or  otherwise,  tliat  one  of  the  city  assessors 
was  appointed  one  of  the  commissioners,  in  accordance  with 
the  directions  of  the  city  charter,  and  again  he  urges  that  the 
provision  of  the  charter  requiring  the  appointment  of  one  of 
the  city  assessors  on  the  commission  is  unconstitutional.    In 
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support  of  this  latter  positioD,  he  argues,  that  the  Constitu- 
tioQ  providefi  that  the  compenBation  to  be  paid  for  land  taken 
for  public  use  shall  be  ascertained  by  a  jury  or  by  three  com- 
missioners appointed  by  a  court  of  record.  That  it  was 
intended  to  give  parties  the  right  to  go  before  an  unbiased 
court  and  submit  their  objections  to  any  person  proposed, 
and  to  secure  the  appointment  of  fair  and  disinterested 
appraisers.  That  the  legislature  has  no  right,  therefore,  to 
difect  that  any  particular  individual  shall  be  appointed,  and 
thus  usurp  the  powers  given  to  the  court.  In  this  view  of 
the  constitutional  provision,  the  counsel  for  the  respondents 
is  undoubtedly  correct.  The  legislature  clearly  had  no 
power  to  say  who,  or  what  class  of  persons,  should  bd 
appointed  commissioners.  In  the  matter  of  the  opening  of 
the  Eleventh  avenue,  Judge  Edwards,  at  Special  Term,  in 
1852,  held  that  this  provision  superseded  the  requirements 
of  the  act  of  1839,  which  directed  the  ^urt  to  appoint  one 
commissioner  on  the  nomination  of  the  common  coun<;il  of 
New  York,  and  one^on  the  nomination  of  the  parties,*  whose 
property  was  to  be  taken,  and  the  third  to  be  selected  by  thd 
court;  that  the  Constitution  vested  in  the  court,  absolutely 
«ind  without  control,  the  appointment  of  the  commissioner^ 
and  that  th^  court  had  full  power  to  select  such  connnift- 
sioners  as  in  its  judgment  were  most  fit,  with6ut  reference  ta 
the  Dominations  of  the  common  council,  or  the  parties 
in  interest.  Such  had-  been  the  ruling  of  the<  court  in 
other  cases,  and  that  is  regarded  as  the  settled  pnvetiee 
in  the  appointment  of  commissioners  in  the  first  judi^ 
cial  district.  (Davies'  Laws,  p. .  1244.)  It  may  be 
conceded,  therefore,  that  the  provision  in  the  defend; 
ant's  charter  requiring  the  court  to  appoint  one  of  <  the 
city  assessors  as  one  of  the  commissioners,  is  repugnant  to 
the  Constitution,  and,  therefore,  void  and  of  no  obligatory 
force  upon  the  court;  yet  still  it  is  not  perceived  how  tfaw 
objection  can  be  availed  of,  or  is  at  all  appropriate,  if  the 
•position  of  the  counsel  is  true,  that  there  is  no  proof  in  the 
record  or  otherwise  that  one  of  the  city  assessors  was 
appointed  one  of  the  commissioners.    If  the  provision  of  the 
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diarter  lequuing  one  of  Hbe  —■awow  to  beiippemted  was 
unconstitutional  and  void,  surely  the  proceedings  are  not  in- 
validated by  the  omission  to  prove  that  sach  illegal  and  void 
appointment  Was  made.  The  averment  in  the  complaint 
that  one  of  the  commissioners  was  a' member  of  the  board  of 
aissessors,  was  denied  by  the  answer,  and  no  proof  was  offered 
to  snstain  the  aTerment,  and  tliere  was  no  finding  on  the 
snbject.  Bat  if  the  averment  is  to  be  taken  as  a  fact,  it  is 
not  perceived  h6w  it  renders  the  appointment  of  this  par- 
ticular commissioner  invalid.  There  is  n6  prohibition  in  the 
Constitution  against  the  appointment  of  one  of  the  city 
assessors ;  and,  upon  the  argument  of  the  defendant's  coun- 
sel, sustained  by  abundant  authority,  it  is  manifest  that  the 
discretion  of  the  court  as  to  who  it  should  appoint  commit- 
iBioners  could  only  be  restrained  or  qualified  by  a  constitu* 
tional  limitation.  It  follows,  therefore,  if  the  court  in  its  dis^ 
cretion  thought  proper  to  appoint  one  of  the  city  assessors 
a  commissioner,  it  would  have  been  perfectly  legal  and  propef 
so  to  have  done.  By  the  charter  of  the  defendant  as  it 
existed  at  the  time  this  award  was  made  and  confirmed,  it 
was  made  the  duty  of  the  defeudant  absolutely  to  pay  the 
same  within  one  year  after  the  amount  was  ascertained! 
This  ascertainment  could  only  be  definitely  determined  when 
the  report  of  the  commissioners  should  be  confirmed.  The 
amount,  then,  was  to  be  paid  within  one  year'  from  the  con- 
firmation of  the  report.  A  similar  provision  exists  in  the  laws 
relating  to  the  taking  of  property  for  public  use  in  the  city 
of  New  York.  There  tlie  functions  of  ascertaining  the 
amount  of  compensation  to  be  made  to  the  respective  owners 
of  the  lands  taken,  and  the  assessment  of  the  total  amount 
so  ascertained,  together  with  the  costs  and  expenses  of  the 
proceedings,  at*e  united  in  one  set  of  commissioners ;  and  they 
as  well  make  the  awards  as  make  and  impose  the  assess- 
ments. Upon  the  confirmation  of  their  report  t^e  awards 
are  ascertained  and  a  fund  provided  for  their  payment. 
The  statute  also  declares  that  the  oorj>oration  of  that 
city  shall  pay,  within  four  calendar  months  after  the  con-^ 
firmation  of  the  report,  the  amount  of  such  awards  respect* 
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ivelj,  and  in  case  of  neglect  shall  be  liable  in  an  action 
to  pay  the  same,  with  lawful  interest  from  the  time  of  such 
demand,  with  costs  of  suit.  It  has  never  been  questioned 
there  that  such  liability  was  absolute  upon  the  corporation 
at  the  expiration  of  the  four  months  from  the  confirmation 
of  the  commissioners'  report,  and  that  it  was  no  answer  to 
the  demand  or  to  the  action  that  the  assessment  made  had 
not  been  collected. 

The  liability  of  these  defendants,  therefore,  is  clearly  the 
same  as  that  of  tlie  corporation  of  the  city  of  New  York, 
and  is  absolute,  after  the  expiration  of  the  time  respectively 
specified  for  the  payment  of  the  awards.  And  this  case  is 
clearly  distinguishable  from  the  case  of  McOuUottgh  v.  Ths 
City  of  Brooklyn  (23  Wend.,  458),  and  Gerald  v.  Same^ 
decided  in  this  court  at  June  Term,  1863.  Both  these 
cases  were  actions  to  recover  awards  made  for  lands 
taken  for  public  use,  and  the  charter  of  the  defendants 
required  an  assessment  to  be  made  for  the  payment  of  the 
awards.  But  the  sums  awarded  for  damages  were  not 
declared  to  be  debts  against  the  city,  nor  was  it  made  the 
duty  of  the  corporation  to  pay  the  money.  It  was  held  in 
those  cases  that  the  only  duty  or  obligation  resting  upon  that 
corporation  was  that  of  putting  the  necessary  machinery  in 
motion  according  to  the  requirements  of  the  statute.  It  was 
said  that  if  the  common  council  had  neglected  that  duty,  or 
had  been  wanting  in  diligence,  an  action  on  the  case  might 
lie  in  favor  of  any  one  who,  like  the  plaintiff,  would  be 
entitled  to  the  money  when  collected.  But  it  was  suggested 
that  a  mandamtts  would  be  a  more  appropriate  remedy.  By 
an  amendment  made  to  the  defendant's  charter  in  1859,  the 
moneys  payable  by  the  defendant  for  awards  of  lands  taken, 
instead  of  being  payable  within  one  year  after  the  asoertam- 
ment  of  the  amount  thereof,  were  thereafter  payable  within 
one  year  after  the  assessments  to  be  made  for  the  payment 
thereof.  The  right  of  the  plaintifis'  testator  to  this  money 
and  to  compel  its  payment  by  the  defendant  was  vested  and 
complete  at  the  expiration  of  a  year  from  the  ascertainment 
of  the  amount.    The  section  of  the  defendant's  charter  was 
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not  repealed,  and  therefore  the  reasoning  of  Cars,  J.,  in 
BiUler  V.  Palmer  (1  Hill,  324),  is  inapplicable  in  this 
instance.  It  maj  well  be  held  that  the  amendment  of  1859 
applied  only  to  awards  made  after  the  passage  of  that  act.  It 
did  not  in  terms  apply  to  those  made  and  ascertained  previous 
to  its  passage,  and  therefore  should  not  have  that  effect.  An 
act  of  the  legislature,  as  a  general  rule,  is  to  have  no  retro- 
spective operation,  and  Blaokstonb,  in  his  commentaries, 
treats  it  as  a  just  principle  that  all  laws  are  to  commence  m 
ftUuro  and  operate  prospectively.  (1  Bl.  Com.,  44.) 

In  DaH  v.  Van  Vleck  (7  Johns.,  477),  it  was  held,  after 
much  deliberation  and  an  extended  discussion,  that  an  act  of 
the  legislature  is  not  to  be  construed  to  operate  retrospeo- 
twdy,  so  as  to  take  away  a  vested  right,  and  that  it  was  a 
principle  of  universal  jurisprudence,  that  laws,  civil  or 
criminal,  must  be  prospective,  and  cannot  have  a  retroac- 
tive effect.  The  language  of  Judge  Thompson  in  that  case 
is  pertinent  to  that  now  under  consideration.  He  said  giv- 
ing to  the  act  a  retrospective  operation  woald  be  productive 
of  wrong  and  injustice,  for  it  not  only  takes  away  a  vested 
right  but  punishes  and  endamages  the  plaintiff  in  the  payment 
of  costs.  It  can  never  be  presumed  from  the  general  words 
of  that  statute,  that  the  legislature  intended  that  it  should 
work  such  injustice.  Nothing  short  of  the  most  direct  and 
unequivocal  expression  would  justify  such  a  conclusion.  The 
best  settled  rule  of  construction  given  by  the  English  courts 
to  the  statute  of  frauds  (29  Car.  II,  ch.  8)  goes  strongly  in 
corroboration  of  the  interpretation  I  have  given  to  the  act  be- 
fore us.  The  language  of  that  statute  is,  ^^  that  from  and  after 
the  24th  of  June,  1677,  no  action  shoidd  he  brought  whereby 
to  charge  any  person  upon  an  agreement  in  consideration, 
etc."  Yet  it  has  been  uniformly  held  that  the  act  would 
not  retrospect  so  as  to  take  away  a  right  of  action  to  which 
a  party  was  before  that  time  entitled,  but  applied  only  to 
promises  made  after  the  24th  of  June,  1677.  (4  Burr.,  2560 ; 
2  Shower,  17 ;  2  Mod.,  810 ;  1  Vent.,  830.)  It  must,  therefore, 
be  held  that  the  amendment  of  1859  did  not  take  away  the 
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right  of  action  of  thB  plaintifi&''  testator  which  wsb  vested 
and  complete  before  that  amendment  was  made. 

It  is  farther  oontended,  that  the  whole  proceedings  of 
the  common  council  of  the  defendant  were  void  for  want  of 
authority,  in  this,  that  there  was  no  application  of  a  majority 
of  the  property  holders,  resident  of  the  city  of  Buffalo,  and 
liable  to  be  taxed  or  assessed  for  the  proposed  ship-canal,  to 
the  common  council,  for  the  construction  thereof,  or  ihe  tak- 
ing and  appropriating  of  the  land  necessary  to  lay  out  the  same, 
and  that  without  such  application  the  common  council  had 
no  power  or  authority  to  take  the  said  land  or  proceed  in 
tlie  construction  of  the  said  canaL  The  provisions  of  the  nine-* 
teenth  section  of  the  defendant's  charter,  requiring  an  applica- 
tion of  a  majority  of  the.  property  holders,  apply  only  to  the 
improvements  mentioned  and  enumerated  in  that  section. 
They  are,  the  grading,  building,  paving,  repairing,  macadam- 
izing or  graveling  any  street,  alley,  lane  or  highway  in 
said  city,  or  the  construction,  relaying  or  repairing,  any  cross 
and  sidewalks,  drains,  basins,  canals,  docks,  slips,  wharves, 
sewers  and  aqueducts  therein.  It  is  thus  seen  that  these 
provisions  contain  no  limitation  upon  the  powers  of  the  com- 
mon council  to  take  and  appropriate  the  necessary  land, 
which  may  be  required  for  the  laying  out,  widening,  altering 
or  straightening  any  street,  alley,  lane,  highway,  market 
ground,  public  ground,  canal,  basin,  wharf  or  slip,  conferred 
by  the  sixth  section  of  title  eight.  The  two  proceedings 
are  entirely  independent  of  and  unconnected  with  each 
other,  and  that  authorized  by  the  sixth  section  can  be  initiated 
on  the  mere  motion  of  the  common  council,  while  these 
improvements  called  for  by  the  nineteenth  section  must  have 
for  their  basis  an  application  from  a  majority  of  the  property 
holders  directly  interested  therein  and  resident  of  the  city. 
There  is  no  force,  therefore,  in  the  objection,  that  the  resolu- 
tion to  take  the  lands  of  the  testator  of  the  plaintiffs  and 
others  for  the  construction  of  the  sliip-cantal,  was  void,  because 
not  asked  for  by  a  majority  of  property  holders  interested 
therein.  It  may  well  be  that  the  common  council  cotild  not 
proceed  to  construct  said  ship-canal  without  such  application, 
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but  I  have  np  dpubt  such  applieatioa  was  not  called  for,  or 
required,  before  they  Qould  determine  to  take  the  land  neced- 
Bary  for  that  parpose. 

The  judgment  should  therefore  be  afllrmed,  , 

All  concurring, 

Judgment  affirmed. 


Ekastus  B.  Sethotjs  and  Williau  Wells,  Sespondcnts,  v: 
, .    .Kopi»T  MoinxK>MBRY,  Appellant, 

A  contract  to  bnQd  the  hull  of  a  vessel  being  wholly  exocutorj  hi  Its  character, 
pasoee  no  title  to,  or  interest  in,  the  vessel,  as  against  parties  haying  no 
notice  of  each  contract 

Appeal  by  defendant  from  judgment  of  the  Superior 
Court  of  Buffalo  in  favor  of  plaintiffs. 

In  the  month  of  February,  1857,  four  parties,  Bidwell, 
Banta  &.  Co»,  Sidney  Shepard,  William  Dickson  and  Kobert 
Montgomery,  the  defendant,  entered  into  a  contract  to  build 
a  propeller,  the  total  cost;  of  which  was  to  be  $46,500,  and 
each  party  was  to  own  one-quarter. 

.  Bidwell,  Banta  &  Co.  were  ship-builders,  having  a  ship- 
yard, and  were  to  furnish  materials  and  build  the  hull  ready 
for  the  painters'  brush  for  $25,000. 

Sidney  Shep^d  was  engine  builder,  and  was  to  furnish  the 
engine  and  boilers  at  a  stipx1lat^d  price,  which  was  more  than 
the  value  of  one-quarter  of  the  propeller  (the  value  of  one- 
quarter  being  $11,375). 

William  Dickson  and  the  defendant  were  each  respectively 
to  pay  in  cash  to  Bidwell,  Banta  &  Co.,  $6,812.50,  being  one- 
half  the  balance  due  to  B.,  B.  &  Co.  of  the  sum  of  $25,000, 
after  deducting  the  V9,lue  of  their  one-quarter,  $11,875,  and 
were  also  to  pay  each  one^half  the  balance  due  to  Shepard 
for  the  engii^e  and  boiliers,. after  deducting  the  value  of  hia 
one-quarter,  ^d  ^ere  alsq  to  pay  eajch.  jone-half  pf  the  cost 
of  finishing  and  outfit. 
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The  defendant  and  eaid  Dickson  were  each  respectively  to 
have  the  privilege  of  buying  the  said  quarter  of  B.,  B.  &  Co., 
and  the  quarter  of  said  Shepard,  or  both,  whenever  either  of 
them  should  respectively  elect  so  to  do. 

On  the  25th  day  of  February,  1857,  before  the  vessel  woe 
commenced^  said  Dickson  elected  to  purchase  the  quarter 
interest  of  B.,  B.  &  Co.,  and  then  and  there  paid  them  $8,000 
to  apply  first  in  payment  of  said  $6,812.50,  and  the  balance 
on  the  purchase  price  of  their  quarter,  being  the  sum  of 
$1,187.50,  but  there  is  no  evidence  that  Montgomery  was  in 
anywise  informed  of  this  purchase. 

B.,  B.  &  Co.  afterward  proceeded  and  constructed  the  vessel 
in  their  own  yard  and  from  their  own  materials,  and  in  the 
latter  pait  of  August,  or  early  in  September,  1857,  when  she 
was  ready  to  launch,  the  said  firm  sold  a/nd  conveyed  {he  eaid 
cne-quoHer  to  the  defendant^  for  $11,375.50,  which  the  defend- 
ant paid  except  $996.31,  which  balance  the  said  B.,  B.  &  Co. 
assigned  to  the  plaintiffs,  and  for  which  this  action  was 
brought.  The  defense  interposed  by  the  defendant  to  the 
action  was  that  he  did  not  by  this  purchase  procure  the  entire 
title  to  the  one-quarter  interest  thus  purchased,  but  that  Wil- 
liam Dickson  was  the  owner  thereof  to  the  extent  of  $1,175, 
and  upward. 

The  referee  decided  that  the  plaintiff  was  entitled  to  judg- 
ment for  said  balance,  to  which  decision  the  defendant's 
counsel  excepted,  and  his  judgment  having  been  a£Srmed  at 
General  Term  the  defendant  appealed  therefrom  to  this  court. 
The  case  was  submitted  on  printed  points. 

M,  A.  Whitney^  for  the  plaintiffi,  respondents. 

James  Sheldon^  for  the  defendant,  appellant. 

HooEBOOM,  J.  The  plaintiffi  made  at  least  a  prima  facie 
title  to  the  undivided  interest  of  Bidwell,  Banta  &  Co.,  in 
the  propeller,  or  the  price  thereof,  by  showing  a  sale  and 
conveyance  of  such  undivided  interest  by  the  latter  to  the 
defendant,  and  an  assignment  to  the  plaintiff  of  the  unpaid 
portion  of  the  price. 


1864.]  SbTMOTTB  v.  MOKTaOXBBT.  465 

Opinion  of  the  Court|  per  Hogeboom,  J. 

The  defendant,  who  nndeniably  owed  this  debt,  undertook 
to  defend  the  action  by  slioAving  a  prior  executory  contract 
for  the  sale  of  Buch  undivided  interest  to  William  Dickson, 
and  the  payment  of  a  part  of  the  price  thereof  by  Dickson  to 
Bidwell,  Banta  &  Co.  The  answer  to  this  is,  that  this  con- 
tract and  payment  being  before  the  propeller  was  commenced 
to  be  built  was  wholly  CKecutory  in  its  character  and  passed 
no  title  to  or  interest  in  the  vessel  to  Dickson  as  against  the 
defendant  who  liad  no  iiotiee  of  this  contract.  {Andrews  v, 
Jhirant,  11  N.  Y.,  35.) 

That  sudi  is  the  gciierHl  rule  is  undeniable,  at  least  since 
the  last  cited  case,  but  it  is  attempted  to  be  taken  out  of  the 
operation  of  this  rule,  by  the  fact,  that  Bidwell,  Banta  & 
Co.,  Dickson  and  Montgomery  were,  with  one  Shepard,  joint 
proprietors  of  the  vessel,  and  in  fact  jointly  concerned  in 
the  construction  thereof  at  their  joint  expense,  that  under  the 
arrano^ment  between  them  for  such  construction  Dickson  and 
Montgomery  were  entitled  to  purchase  of  the  other  parties 
their  interest  therein,  and  that  by  reason  of  this  arrangement 
the  parties  were  in  efiect  partners,  anld  each  bound  to  take 
notice  of  the  interest  of  the  others  therein,  and  its  extent 
both  legal  and  equitable. 

But  I  think  they  were  not  partners,  but  only  part  owners 
of  the  propeller,  the  ajrreoment  was  that  each  should  con- 
tribute the  sum  necessaiy  to  pay  for  one-quarter  thereof,  and 
each  should  be  one-quai-ter  owner,  they  contributed  this  or 
were  to  do  so  in  separate  sums,  and  were,  I  think,  to  have  a 
several  though  an  undivided  interest  in  the  vessel.  It  is 
doubtfol  indeed  whether  any  but  Bidwell,  Banta  &  Co.,  who 
were  the  builders  of  the  hull,  and  in  possession  thereof,  and 
interested  to  the  largest  nmount  in  value  in  the  vessel  were 
the  legal  owners  thereof,  until  a  conveyance  thereof  by  themi 
although  the  equitable  interests  of  the  other  parties  would 
doubtless  be  preserved  as  to  all  parties  who  dealt  with  Banta 
&  Co.,  with  knowledge  of  sucl\  equitable  interest.  Of  the 
right  of  Dickson  to  purchase  of  Bidwell,  Banta  &  Co.,  Mont- 
gomery was  of  course  apprised  by  the  contract,  he  had  the 
same  right  himself,  but  of  the  exercise  of  that  right  he  was 
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wholly  unapprised,  and  in  regard  to  it,  I  think  was  not 
bound  to  inquire,  unless  some  circumstances  bejond  the 
mere  terms  of  the  contract  were  brought  to  his  notice  to  put, 
him  on  inquiry,  ^one  such  existed,  and  I  think  the  conse- 
quence  was,  that,  however  inequitable  it  was  for  Bidwell 
Banta  &  Co.,  with  a  part  of  the  price  of  their  interest  in  the 
vessel  in  their  pockets,  paid  to  them  by  Dickson,  to  sell  to 
another  person,  yet  if  such  sale  and  conveyance  to  Mont- 
gomery were  in  fact  made,  it  vested  in  the  latter  a  title  to 
the  property,  and  obliged  him  to  pay  the  price,  unless  Dick- 
son was  in  some  way  made  a  party  to  the  suit,  or  intervened 
in  his  own  behalf.  The  price  is  nevertheless  due  from  Mont- 
gomery, and  collectible  by  Bidwell,  Banta  &  Co.,  or  their 
assignees.  And  it  must  be  determined  by  some  future  litiga- 
tion whether  the  plaintiffs  after  collecting  it  are  to  respond  to 
Dickson  for  it  in  whole  or  in  part.  Under  the  present  state 
of  the  proo^  and  as  between  tho  present  parties  litigant,  I 
think  the  judgment  of  the  court  below  was  right,  and  should 
be  affirmed. 

Denio,  Ch.  J.  The  plaintiffs,  it  is  true,  can  claim  no 
greater  rights  than  that  whicli  Bidwell,  Banta  &  Co.  could 
have  claimed.  The  question  is,  whether,  under  the  facts 
found,  the  defendant  can  claim  to  have  deducted  from  the 
purchase  price  of  the  one-quarter  interest  purchased  by  him, 
the  amount  which  Dickson  had  paid  on  account  of  his 
inchoate  purchase  of  the  same  quarter  interest.  There  is  no 
privity  between  him  and  Dickson,  which  would  enable  the 
defendant  to  avail  himself  of  that  payment,  by  way  of  set-off, 
or  recoupmenL  If  he  can  have  the  benefit  of  it  in  any  way, 
it  must  be  on  the  ground  of  a  partial  failure  of  law  in  Bid- 
well,  Banta  &  Co.  If  it  could  be  said  that  these  parties  did 
not  own  the  whole  quarter,  but  that  Dickson  owned  a  part 
of  it,  to  the  extent  of  his  payment,  then  the^e  would  appear  to 
be  such  partial  failure  of  title.  But  there  are  not  sufficient 
facts  found  to  show  that  any  interest  passed  to  Dickson.  It 
is  not  shown  why  he  did  not  complete  his  purchase.  K  it 
was  on  account  of  his  failure  to  complete  the  payment,  no 
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interest  in  the  snbject  passed  to  him.  So  if,  without  fault  on 
his  part,  Bidwell,  Banta  &  Co.  refused  to  complete  the  sale 
to  him,  or  put  it  out  of  their  power  to  do  so,  by  disposing  of 
the  quarter  to  the  defendant,  still  no  interest  passed  to 
Dickson.  Bidwell,  Banta  &  Co.  became  liable  to  repay  him 
the  money  he  had  advanced  on  account  of  the  purchase,  and, 
perhaps,  damages,  for  not  performing  on  their  part,  but  the 
title  of  the  property  would  not  be  changed.  The  sale  of  the 
quarter  to  Dickson  must  be  considered  executory,  and  as  not 
conferring  any  title  upon  Dickson  until  the  payment  should 
be  completed.  There  was  nothing  existing  at  that  time  of 
which  possession  could  be  predicated.  The  subject  was  yet 
to  come  into  existence,  and  any  contract  concerning  it  must^ 
of  necessity,  be  executory,  and  not  executed. 

The  question,  of  course,  is,  who  should  lose  by  the  insol- 
vency of  Bidwell,  Banta  &  Co. ;  and.it  must  clearly  be  Dick- 
son, for  they  had  his  money  in  their  hands  at  the  failure. 
The  defendant  got  the  whole  interest  which  he  bargained 
for,  and  he  must,  therefore,  pay  the  balance  of  the  price 
which  he  agreed  to  give. 

The  judgment  of  the  Supreme  Court  must  be  affirmed. 

All  concurring, 

Judgment  affirmed. 
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John  P.  L/LTDiEBy  Bespondent,  v.  H.  Hill  Wheeleb,  Ap- 
pellant. 

Where  the  defendant  has  onoe  been  in  posseflslon  of  plaintiff's  chattels,  but  has 
parted  with  the  same,  claiming  ownership,  a  refusal  to  deliver  them  up  on 
demand  of  the  plaintiff  will  render  him  liable  for  the  same. 

Where  a  party  having  possession  of  goods  belonging  to  another,  parts  with 
hem  without  the  authority  of  the  owner,  and  the  party  holding  such  goods 
refuses  to  deliver  tJiiem  to  the  owner  on  demand,  he  will  be  liable  in  detinue 
equally  with  the  party  refusing. 

Dayies,  J.  This  action  was  brought  to  recover  certain 
goods  and  chattels,  claimed  by  the  plaintiff  to  belong  to  him, 
and  which  he  alleged  in  his  complaint  the  defendant  had 
become  possessed  of  and  wrongfully  detained.  The  defend- 
ant in  his  answer  denied  that  he  had  become  possessed  of  or 
wrongfully  detained  from  the  plaintiff  the  said  goods  and 
chattels.  He  also  denied  the  ownership  of  the  plaintiff  of 
the  said  goods  and  chattels,  and  claimed  that  he  was  the 
o  wn^r  thereof,  although  not  in  the  possession  of  the  same.  He 
also  alleged,  in  his  answer,  that  from  the  time  of  the  making 
of  the  mortgage  to  the  plaintiff,  in  January,  1856,  until  the 
35th  of  October,  1856,  the  said  goods  and  chattels  were  in  a 
certain  hotel,  in  the  city  of  Brooklyn,  called  the  "  Globe 
Hotel,"  and  that  the  same  during  that  period  were  exclusively 
in  the  possession  of  one  Benjamin  Kathbone,  and  that,  on  Ihat 
day,  Bathbone's  possession  of  said  hotel,  and  of  all  of  said 
goods  and  chattels  therein,  was  transferred  and  delivered  to 
one  Carr,  who  from  thenceforth  had  continued  in  the  posses- 
sion thereof.  It  was  stipulated  between  the  parties  that  if  the 
jury  should  find  a  verdict  for  the  plaintiff  the  plaintiff  might 
enter  judgment  against  the  defendant  for  the  value  of  the 
property  as  assessed  by  the  jury,  with  interest,  instead  of 
judgment  for  return  of  the  property.  It  was  also  admitted 
that  the  goods  were  not  taken  by  the  sheriff,  but  that  they 
were  released  upon  the  defendant  giving  the  undertaking 
provided  for  in  section  211  of  the  Code.  It  appeared  upon 
the  trial  that  Bathbone,  in  December,  1855,  and  January, 
1856,  had  purchased  a  bill  of  goods  of  the  plaintiff,  amount- 
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ing  to  the  Bum  of  about  $400,  and  that  on  the  5th  of  January, 
1856,  a  balance  remaining  due  of  $307,  he  executed  to  the 
plaintiff  a  chattel  mortgage  thereon,  to  secure  that  sura,  and 
which  was  duly  filed  the  same  day. 

On  the  4th  of  February,  1856,  Rathbone  being  indebted  to 
the  defendant  Wheeler,  in  the  sum  of  $1,000,  made  and  exe- 
cuted to  the  defendant,  a  chattel  mortgage,  payable  March 
1st,  and  which  was  filed  March  8th,  1856,  and  the  schedule 
to  this  mortgage  embraced  the  same  property  mentioned  in 
the  plaintiff's  mortgage,  and  other  property.  Eathbone  tes- 
tified that  he  told  defendant  of  the  existence  of  the  mortgage 
to  the  plaintiff.  He  also  testified  that  on  the  5th  of  July  he 
left  the  hotel  and  the  property  there,  and  also  left  H.  N". 
Carr  in  possession.  Oarr  testified  that  he  took  possession  of 
the  hotel  in  July  and  kept  it  for  Rathbone  until  October  26, 
1856,  and  during  the  remainder  of  the  time  for  Horatio  P. 
Carr,  his  son.  Rathbone  testified  that  he  surrendered  the 
hotel  to  the  defendant,  and  at  the  time  of  such  surrender  he 
was  living  and  keeping  a  hotel  in  New  York.  The  defendant 
testified  to  his  interview  with  Rathbone  in  New  York,  on 
the  25th  of  October,  1856,  and  it  is  quite  clear  that  this  sur- 
render was  made  at  that  time  by  Rathbone,  for  on  that  day 
the  defendant  agreed  to  lease  the  said  premises,  known  as  the 
Globe  Hotel,  to  Horatio  P.  Carr,  until  the  firat  day  of  May 
next,  and  he  also  agreed  upon  certain  payments  to  be  made 
by  Carr,  to  assign  to  him  Rathbone's  mortgage  upon  the  fur- 
niture in  the  hotel,  "  with  all  right  and  title  of  said  Wheeler 
in  all  the  furniture  in  said  hotel."  It  also  appeared  that  the 
arrangement  to  purchase  the  furniture  was  never  carried  out. 
It  was  part  of  the  agreement  between  the  defendant  and 
Carr  that  the  defendant  and  his  family  should  board  in  the 
hotel,  and  such  board  was  to  be  deemed  equivalent  to  said 
rent.  Defendant  commenced  boarding  there  about  a  month 
after  the  date  of  this  agreement  and  continued  to  board  there 
the  remainder  of  the  winter.  Horatio  N.  Carr  testified  that 
when  the  agreement  was  made  (October  25, 1856),  the  defend- 
ant told  him  not  to  let  Rathbone  or  any  one  else  take  any 
of  the  furniture  awav. 
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The  Buit  was  commenced  March  25,  1857.  Michael  Gary 
testified  that  he  went  to  the  "  Globe  Hotel"  with  a  copy  of 
the  mortgage,  at  plaintiff's  request.  Saw  the  defendant  and 
Mr.  Carr  there.  It  was  a  few  days  before  the  suit  was  com- 
menced. That  he  opened  the  mortgage  and  told  the  defend- 
ant that  the  plamtiff  had  sent  him  for  the  goods  mentioned 
in  the  mortgage.  He  said  there  were  no  goods  there 
belonging  to  the  plaintiff.  He  said  they  were  his,  and  neither 
witness  or  the  plaintiff  could  have  them.  That  the  witness 
told  him  he  would  see  who  they  belonged  to,  and  the  defend- 
ant told  him  to  clear  out. 

The  defendant  moved  to  dismiss  the  complaint,  on  the 
ground  that  the  action  could  not  be  maintained  against  the 
defendant,  as  he  was  not  in  possession  of  the  property  when 
the  suit  was  commenced.  This  motion  was  denied,  and  the 
defendant  excepted. 

The  judge  charged  the  jury  that  if  they  believed  that  the 
defendant  told  the  witness  Gary,  that  he  owned  the  property 
and  that  the  plaintiff  had  no  property  there,  or  that  he  treated 
it  as  his  own,  they  might  find  that  the  defendant  had  such  a 
legal  possession  as  would  enable  tlie  plaintiff  to  maintain  this 
action,  to  which  the  defendant's  counsel  excepted.  The 
defendant's  counsel  asked  the  judge  to  charge,  that  if  they 
believed  Carr  was  in  the  actual  possession,  this  action  cannot 
be  maintained,  which  the  judge  declined  to  charge,  and  the 
defendant's  counsel  excepted,  and  the  defendant's  counsel 
also  excepted  to  so  much  of  the  charge  as  states  that  if  the 
defendant  was  not  in  the  actual  possession,  yet  if  he  claimed 
an  interest  therein  and  control  over  the  furniture,  and  refused 
to  deliver  it  when  demanded,  he  was  liable. 

The  jury  found  for  the  plaintiff,  and  assessed  the  value  of 
the  property  at  $277.95,  whereupon  judgment  was  perfected 
in  plaintiff's  favor,  in  the  Brooklyn  city  court,  and,  on 
appeal,  the  same  was  affirmed  at  the  General  Term  of  the 
Supreme  Court,  and  the  defendant  now  appeals  to  this  court. 

The  case  of  Nichols  v.  Michad  (23  K  T.,  264),  disposes 
of  all  the  grounds  taken  by  the  defendant  upon  the  trial  of 
this  cause,  and  settles  the  plaintiff's  right  of  recovery.     It  is 
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conceded  that  the  defendant  was  at  one  time  in  possession  of 
the  goods  covered  by  the  plaintiff's  mortgage.  On  the  25th 
of  October,  1856,  he  now  claims,  he  delivered  snch  possession 
to  Horatio  P.  Carr.  He  certainly  claimed  then  to  be  the 
owner  of  them,  for  he  agreed  to  sell  them  to  Carr.  At  the 
time  the  agent  of  the  plaintiff  demanded  of  the  defendant 
and  Oarr  the  possession  of  the  goods,  the  defendant  denied 
that  there  were  any  goods  of  the  plaintiff's  there.  He  claimed 
that  they  were  his,  and  that  neither  the  agent  nor  the  plain* 
tiff  could  have  them,  and  tlie  defendant  told  the  plaintiff's 
agent  to  clear  ont.  Carr  was  present  and  must  be  assumed 
to  have  concurred  in  this  refusal  of  the  defendant.  If,  there- 
fore, he,  Carr,  had  been  in  the  actua]  possession  of  the  goods, 
his  acquiescence  in  the  refusal  of  the  defendant  to  deliver  the 
same,  and  his  silence,  when  the  defendant  interposed  his 
claim  of  ownership,  was  equivalent  to  a  demand  upon  him 
and  refusal  by  him.  The  case  of  Jones  v.  Dowle  (9  Mees. 
&  Wels.,  19)  is  quite  in  point.  There  the  plaintiff  had 
bought  a  picture  at  an  auction,  at  which  the  defendant  acted 
as  an  auctioneer.  The  latter,  by  mistake,  entered  the  name 
of  one  Clift  as  the  purchaser  and  delivered  the  picture  to 
him.  The  plaintiff  demanded  the  picture  of  Clift,  who 
refused  to  deliver  it,  and  then  brought  detinue  against  the 
auctioneer.  The  counsel  for  the  defendant  insisted  that  the 
plaintiff  was  bound  to  show  that  the  picture  was  in  the  pos- 
session or  custody  of  the  defendant,  or  of  an  agent  over 
whom  he  could  exercise  control  at  the  time  of  bringing  the 
action.  But  the  court  overruled  the  objection.  Parke,  B., 
said :  ^^  Detinue  does  not  lie  against  him  who  never  had  pos- 
session of  the  chattel,  but  it  does  against  him  who  once  had, 
but  has  improperly  parted  with  the  possession  of  it." 

In  NichoU  V.  Michad^  the  said  theory  upon  which  this 
case  proceeded  was  sound,  and  applied  directly  to  that 
case.  It  was  that  where  a  person  was  in  possession  of  goods 
belonging  to  another,  which  he  is  bound  to  deliver  up  on 
demand,  if  he  without  authority  from  the  owner  parts  with 
that  possession  to  another,  who  refuses  to  deliver  them,  he  is 
responsible  in  detinue  equally  with  the  party  refusing.    He 


472  Latimbb  v.  Wheelke.  [Sept., 

Opinion  of  the  Court,  per  Dayies,  J. 

contributes  to  the  detention.  It  is  the  consequence  of  his 
own  wrongful  delivery.  The  action  in  such  cases  may  prop- 
erly be  brought  against  both,  because  the  acts  of  both  unite 
in  producing  the  detention. 

In  the  case  at  bar,  upon  the  defendant's  theory,  that  he 
was  not  in  the  actual  possession  of  the  goods  at  the  time  of 
the  demand,  but  that  the  same  were  in  the  possession  of  Carrj 
the  defendant's  liability  upon  the  doctrine  of  these  cases  is 
complete.  It  is  not  denied  that  the  plaintiff  was  the  owner 
of  the  goods  covered  by  his  mortgage,  and  was  entitled  to 
the  possession  of  the  same.  It  is  also  conceded  that  the 
defendant  had  been  in  the  possession  of  the  goods,  and  he 
now  claims  to  exempt  himself  from  liability,  on  the  ground 
that  he  had  parted  with  such  possession  to  Carr.  He  had 
BO  parted  with  the  possession  without  the  authority  of  the 
plaintiff,  the  owner  of  the  goods.  The  demand  upon  and 
refusal  by  both  the  defendant  and  Carr  gave  the  plaintiff  a 
complete  right  of  action  against  both  of  them.  {Ourth  v. 
Hamwrd  ei  al.,  &  Carr.  &  P.,  346.)  And,  on  the  authority 
of  JRohols  V.  Michady  the  action  may  be  maintained  against 
both,  or  against  the  party  who  has  wrongfully  parted  with 
the  goods. 

But,  in  my  opinion,  the  defendant  himself  was  in  the  pos- 
session of  the  goods  at  the  time  of  the  demand.  Carr's 
possession  was  his  possession,  the  latter  was  but  the  agent 
of  the  defendant,  and  over  whom  he  could  and  did  exercise 
control.  This  is  manifest  from  all  the  acts  of  the  defendant. 
Eathbone,  who,  undeniably,  anterior  to  the  25th  of  October, 
1856,  had  the  possession  of  the  goods,  on  that  day  surren- 
dered the  same  to  the  defendant.  He  then,  as  owner,  entered 
into  contract  with  Carr,  to  sell  the  same  to  him,  upon  certain 
tenns,  which  Carr  never  fulfilled,  and  he  there  put  Carr  into 
possession  as  his  tenant.  He  told  the  father  of  Carr,  who 
was  then  at  the  hotel,  as  the  agent  of  his  son,  not  to  let  Eath- 
bone or  any  one  else  take  anything  away.  At  the  time  of 
the  demand  by  Cary,  in  the  presence  of  Carr,  the  defendant 
denied  the  ownership  of  the  plaintiff  of  the  goods,  claimed 
them  to  be  his,  and  would  not  let  the  plaintiff  have  them, 
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and  ordered  the  plaintiff's  agent  to  leave  the  premises :  all 
this  was  done  in  Carr's  presence,  and  it  is  to  be  presumed 
with  his  assent.  And  the  defendant,  in  his  answer,  claims 
that  he  is  the  owner  of  the  goods.  All  these  acts  and  declar- 
ations establish  conclusively  to  my  mind  the  fact,  either  that 
the  defendant  was  in  the  actual  possession  of  the  goods  at  the 
time  of  the  demand,  or,  if  not,  they  were  in  the  possession  of 
his  agent,  over  wHom  he  could  and  did  exercise  control.  In 
either  aspect  the  defendant's  liability  is  imquestionable. 

The  motion  for  the  nonsuit  was  properly  denied,  and  the 
exceptions  to  the  charge  cannot  be  sustained.  If  the  views 
herein  stated  are  correct,  it  follows  that  the  judge  properly 
reftised  to  charge  the  jury  that  if  they  believed  Carr  was  in 
the  actual  possession  the  action  could  not  be  sustained,  as 
requested  by  the  defendant's  counsel. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Johnson,  J.  Only  two  questions  are  made  in  this  case : 
one,  on  the  exception  to  the  charge ;  and  the  other,  on  the 
refusal  to  charge  as  requested. 

The  judge  charged  the  jury  that  if  they  believed  the  defend- 
ant told  Cary  that  he  owned  the  property  arid  that  the  plain- 
tiff had  no  property  there,  or  that  he  treated  it  as  his  own, 
they  might  find  the  defendant  had  such  a  legal  possession  as 
would  enable  plaintiff  to  maintain  the  action.  Cary  was 
the  plaintiff's  agent,  and,  as  he  testifies,  went  to  the  house 
where  the  defendant  lived,  and  where  the  property  was,  with 
a  copy  of  the  plaintiff's  mortgage,  and  told  the  defendant  that 
plaintiff  had  sent  him  for  the  goods  mentioned  in  the  mort- 
gage which  he  then  produced.  The  defendant  said  there  were 
no  goods  belonging  to  the  plaintiff  there  ;  that  they  were  his 
goods,  and  neither  the  witness  nor  the  plaintiff  could  have 
them.  Cary  said  he  would  see  who  tliey  belonged  to,  and 
the  defendant  told  him  to  clear  out.  This  was  in  the  presence 
of  Carr,  the  tencvnt  of  the  house,  and  with  whom  the  defend- 
ant boarded,  and  who,  as  it  is  claimed,  and  as  the  defendant's 
evidence  tends  to  show,  was  in  the  possession  of  the  goods  as 
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tenant  under  a  lease  of  the  house,  in  which  lease  he,  Carr, 
had  agreed  to  purchase  the  goods  in  question,  though  he  had 

not  then  done  so. 

The  appellant's  counsel  endeaTors  to  maintain  the  propo- 
sition that  the  defendant,  not  having  the  goods  actually  in 
his  possession  at  the  time,  is  not  liable  in  this  form  of  action, 
whatever  he  may  have  said  or  done  when  the  demand  wins 
made.  But  this  proposition  cannot  be  maintained,  and  espe- 
cially  under  the  circumstances  of  this  case.  Here  the  person 
who  is  now  claimed  to  have  been  in  the  exclusive  possession 
of  the  goods,  under  the  contract  to  purchase,  was  present 
when  the  plaintiff's  claim  was  made,  and  must  be  deemed 
to  have  assented  to  the  claim  of  ownership  and  dominion 
which  the  defendant  then  made.  The  two  lived  together  in 
the  same  house  where  the  goods  then  were,  and  no  notice  or 
hint  was  given  that  any  person  other  than  the  defendant  had 
any  interest  in  or  right  of  control  over  the  goods.  Under 
such  circumstances,  it  would  be  a  reproach  to  the  law  to 
allow  the  defendant  to  defeat  the  action  by  showiiig  that 
another  person  then  present,  and  not  himself,  was,  in  fact,  in 
the  lawful  possession  and  custody  of  the  go^ids.  Such  a  rule 
would  be  intolerable,  and  operate  as  a  snare  to  innocent  par- 
ties, proceeding  upon  the  open  acts  and  declarations  of 
adverse  parties.  The  defendant  was  not  a  mere  stranger  to 
the  goods,  but  claimed  title  under  his  mortgage,  whidi  was  a 
valid  mortgage,  but  subordinate  to  the  plaintiff's.  If  he 
assumed  the  ownership  and  dominion,  and  prevented  the 
plaintiff's  taking  the  property  under  his  superior  claim  of 
title  he  should  not  be  allowed  to  say  upon  the  trial,  for  the 
purpose  merely  of  defeating  the  action,  that  the  possession 
was  in  fact  in  another  at  the  time.  Hence  the  judge  was 
right  in  instructing  the  jury  that  if  the  defendant,  when  the 
property  was  demanded,  claimed  to  be  the  owner  of  the 
property,  and  denied  the  plaintiff's  right,  or  treated  it  as  his 
own,  they  might  find  that  he  had  such  possession  as  was 
necessary  in  law  to  the  maintenance  of  the  action. 

It  is  not  necessary  to  the  maintenance  of  this  action  that 
the  defendant  should  be  in  the  actual  possession  of  the  prop- 
erty which  is  the  subject  of  the  action. 


180-1  .J  Latimer  v.  Whekleb.  475 


Opiuion  of  tbe  Cocrt,  per  Johnson,  J. 


It  has  been  repeatedly  held,  that  an  action  of  replevin, 
even  in  the  cepit^  will  lie  against  the  plaintiff  in  an  execution 
by  whose  direction  goods  are  levied  npon,  although  such 
goods  are  never  removed  by  virtne  of  the  levy  from  the  cus- 
tody of  the  owner  {Allen  v.  Ovary ^  10  Wend.,  349 ;  Fonda 
v.Van  Sam^  15  id.,  631;  Acker  v.  CampbeU^  23  id.,  372; 
Stewart  v.  WeUs^  .6  Barb.,  79) ;  and  the  action  either  in  the 
cq^  or  the  detinet  would  lie  in  such  cases.  {CumviingB  v. 
Yorce^  3  Hill,  282.)  In  all  such  cases  the  defendant  never 
has  any  possession  of  the  property  in  point  of  fact.  It  is  tlie 
interference  and  exercise  of  dominion  which  constitutes 
the  right  of  action.  That  is  sufficient  possession  for  the 
maintenance  of  the  action. 

The  rule  is,  that  any  unlawful  interference  with  the 
property  of  another,  or  exercise  of  dominion  over  it,  by 
which  the  owner  is  damnified,  is  sufficient  to  maintain  the 
action.  {AJlen  v.  Crary^  supra.)  Here  there  was  an  unlaw- 
ful interference,  and  the  exercise  of  dominion  against  the 
plaintiff's  rights,  by  which  he  was  prevented  from  taking  his 
property,  and  was  thus  injured.  This  was  sufficient  posses- 
sion by  the  defendant  for  the  purpose  of  maintaining  the 
action  against  him. 

The  judge  was  right,  therefore,  in  refusing  to  charge  as 
requested  by  the  defendant's  counsel,  that  if  Carr,  the  tenant, 
was  in  the  actual  possession  of  the  goods  the  action  could 
not  be  sustained.  No  point  is  made  by  the  appellant  that 
the  plaintiff 's  mortgage  was  not  valid,  and  superior  to  the 
one  under  which  he  claimed  the  property.  Judgment  was 
entered  for  the  value  of  the  property,  instead  of  a  return 
thereof,  in  pursuance  of  a  stipulation  between  the  parties 
before  the  verdict  was  rendered.  I  am  of  the  opinion  that 
no  error  has  been  committed,  and  that  the  judgment  should 
be  affirmed. 

All  concurring. 

Judgment  affirmed. 
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WiLLUK  NiBLo,  Appellant,  v.  John  Binbsb  and  Louisa  La 
Faboe,  Executors,  etc.,  of    John   La  Faige,  deceased, 
,      Bespondents. 

Where  the  plaintiff  undertakes  to  perform  certain  work  upon  the  house  of  the 
defendantp  at  a  price  stipulated  to  be  paid,  and  the  building  is  destrojed  b j 
Are  before  the  work  is  completed,  the  plaintiff  will  be  entitled  to  reooTer  for 
the  work  performed  up  to  the  time  of  the  fire. 

In  such  contract,  bj  the  destruction  of  the  house  without  the  fault  of  the 
plaintiff,  the  defendant  is  put  in  default,  upon  the  principle  that  he  wai 
bound  to  finish  the  house  to  enable  the  plaintiff  to  oomplete  his  contract 

Where  the  owner  of  property  retains  possession,  and  contracts  for  the  per- 
formance of  work  upon  it,  there  is  an  implied  obligation  for  him  to  haTB  It 
on  hand  and  in  readiness  for  the  labor  to  be  performed. 

The  action  was  brought  by  the  plaintiff,  as  assignee  of 
Anthony  E.  Hitchings,  to  recover  for  work  done  and  materials 
fhmished  under  a  contract  with  John  La  Farge,  the  defend- 
ant's testator.  The  contract  was  dated  April  14, 1853,  and 
by  it  the  said  Hitchings  agreed  to  furnish  and  put  into  a  cer- 
tain building  then  being  built  by  the  testator  in  the  city  of 
New  York,  known  as  the  La"  Farge  House  and  Metropolitan  . 
Hall,  certain  steam  works,  pipes  and  coils,  for  heating  the 
rooms  and  .conYCiying  hot  and  cold  water  to  different  BsSg.  of 
the  building.  The  work,  by  the  terms  of  the  contract,  was 
to  be  completed  by  the  1st  of  October,  1853,  under  the  . 
superintendence  of  an  architect  named,  and  Hitchings  was 
I  to  be  paid  $10,000  for  the  job,  as  follows :  $7,600  in  certain 
•sums  specified,  as  certain  parts  of  the  work  should  be  com- 
pleted; $1,500  when  the  work  was  all  finished,  and  the 
balance,  $1,000,  to  be  paid  when  the  work  was  tested  and  found . 
to  be  sufficient  according  to  the  provisions  of  the  contract.  All 
the  payments  were  to  be  made  upon  the  certificate-i2£_^ic 
architect  that  the  work  was  done  according  to  the  agreement. 
Hitchings  began  the  work,  but  did  not  complete  it  by  the 
Ist  of  October,  1863,  according  to  his  agreement,  and  con- 
tinued working  upon  the  job  until  the  8th  of  January,  1864, 
when  the  whole  buildings  were  destroyed  by  fire  without  ajjy 
fault  upon  the  part  of  La  Farge  or  of  Hitchings.    La  Farge 
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had  in  the  mean  time  paid  Hitchings  on  account  of  the  work 
$7,500  without  any  certificate  of  the  architect.  Of  this  sum 
$1,000  was  paid  October  a4th,  1853,  and  $1,500  some  time 
in  December,  1853,  while  the  work  was  being  carried  on,  and 
after  the  work  was  to  have  been  finished  by  the  terms  of  the 
contract.  At  the  time  of  the  fire  the  work  remaining  to  be 
done  and  the  materials  to  complete  the  contract  would  have 
cost  $1,000.  Previous  to  the  fire  the  connert  room  had  been 
opened  and  used  for  concerts  several  times,  but  the  hotel  had 
liot  been  opened  for  guests.  No  test  had  been  applied  tO| 
determine  the  sufficiency  of  the  work  as  far  as  it  had  beenj 
done,  and  no  certificate  of  the  architect  was  ever  procturedJ, 
Affcer  tlie  fire.  La  Farge  kept  and  retained  for  his  own  nee 
the  iron  pipe  which  was  put  into  the  building  by  Hitchings, 
and  sold  the  same  to  the  latter  for  $1,000.  The  demand  was 
duly  assigned  by  Hitchings 'to  the  plaintiff.  La  Farge  died 
and  the  defendants  are  his  executors,  duly  appointed.  Upon 
these  facts  the  referee  ,to  whom  the  cause  was  referred  to  try! 
and  determine,  held,  as  a  conclusion  of  law,  that  theplaintifiT 
was  not  entitled  to  recover,  and  judgment  was  thereupon 
entered  in  favor  of  the  defendants.  From  this  judgment  the 
plaintiff  appealed  to  the  General  Term  of  the  Supreme 
Court'  in  the  first  district,  where  the  judgment  was  afiirmod, 
and  he  thereupon  brought  his  appeal  to  this  court. 

W.  F.  AUeihj  for  the  appellant. 

T.  J.  Glover^  for  the  respondents. 

JoHNSOK,  J.  It  was  held,  both  by  the  referee  and  the\ 
Supreme  Court  at  General  Term,  that  the  plaintiff  was  not 
entitled  to  recover  merely  because  the  work  was  not  finished 
and  the  job  completed  at  the  time  the  building  upon  which 
the  work  was  being  done  was  destroyed  by  fire.  To  my 
mind,  this  is  a  very  plain  case  in  favor  of  the  plaintiff.  The 
decision,  very  properly,  was  not  put  upon  the  ground  tliat 
the  work  was  not  completed  within  the  time  specified  in  the 
agreement,  but  upon  the  naked  ground  that  the  coutrac^tor, 
having  failed  to  do  all  the  work  he  had  contracted  to  do, 
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could  not  maintain  the  action.  It  is  plain,  upon  the  facts 
found,  that  the  time  of  perfonnance  had  been  e?ctended  by 
the  mutual  assent  of  the  parties  to  the  contract.  When  the 
time  expired  the  agreement  was  not  rescinded  or  terminated 
by  the  owner  of  the  building,  but  the  contractor  was  allowed 
to  go  on  under  it,  and  in  performance  of  it,  until  the  building 
was  destroyed  oy  the  fire.  Payments  were  made  in  the  mean 
time,  and  the  contract  treated  as  in  all  respects  in  force  by 
both  parties.  The  work  was  in  progress,  and  nine-tenths  of 
the  labor  and  expense  had  been  performed  and  incurred 
when  Hie  further  prosecution  of  the  work  was  arrested  and 
its  completion  prevented  by  the  destruction  aforesaid.  The 
case  is  to  be  treated,  therefore,  precisely  as  though  the 
destruction  of  the  building  had  occurred  before  the  first  of 
October,  1863,  when  by  the  terms  of  the  contract  the  work 
should  have  been  finished.  No  principle  of  law  is  better 
settled  than  this,  that  when  one  party  has,  by  his  own  act  or 
default,  prevented  the  other  party  from  fully  performing  his 
contract,  the  party  thus  preventing  performance  cannot  take 
advantage  of  his  own  act  or  default  and  screen  himself  from 
payment  for  what  has  been  done  under  the  contract.  The 
law  will  imply  a  promise  on  his  part  to  remunerate  the  other 
party  for  what  has  been  done,  and  supp6rt  an  action  upon 
.  such  implied  promise.  (2  Pars,  on  Con.,  35.) 

This  case  falls  exactly  within  this  principle  of  law. 
Through  whose  default  was  it  that  the  work  was  not  com- 
pleted according  to  the  contract?  Certainly  not  that  of 
Hitchings,  the  contractor ;  for  he  was  ready  and  willing,  and 
was  in  act  of  performing  when  prevented  by  the  destruction 
of  the  building.  He  was  a  mere  laborer  upon  the  build- 
ing, having  no  possession  or  control  over  it  for  any  other 
purpose ;  and  the  destruction  of  it  was  through  no  act  or 
agency  of  his.  Manifestly  the  performance  of  the  contract 
was  prevented  by  the  default  of  the  other  party,  who  fur- 
nished and  provided  the  building  upon  which  the  work  was 
to  be  done  as  far  as  the  work  had  progressed,  but  failed  to 
furnish  or  provide  it  for  the  completion  of  the  work.  It  was 
y      his  building,  in  his  possession,  and  under  his  exclusive  con- 
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trol ;  and,  as  a  material  and  subBtantive  part  of  his  contract, 
he  was  to  have  it  in  existence  ready  for  the  work,  and  con- 
tinue it  in  existence,  and  in  a  proper  condition  for  the  work 
to  be  performed  npon  it,  as  long  as  it  was  necessary  under  the 
contract,  or  as  long  as  the  contract  was  continued  in  force 
by  the  consent  of  the  respective  parties.  If  one  party  agrees 
with  another  to  do  work  upon  his  house,  or  other  building, 
the  law  implies  that  the  employer  is  to  have  the  building  in 
existence  upon  which  the  work  contracted  for  may  be  done. 
It  is  necessarily  a  part  of  the  contract  on  the  part  of  such 
employer,  whether  it  is  specified  in  it  in  terms  or  not.  Here 
the  defendant's  testator  failed  to  provide  and  keep  the  build- 
ing till  the  work  could  be  completed,  and  thus,  and  thus 
only,  was  performance  prevented. 

It  is  nothing  whatever  to  the  case  to  say  that  the  building 
was  not  destroyed  through  his  agency  or  fault.  That  fact  is 
no  test  of  the  liability  in  an  action  like  this.  It  would  not 
excuse  or  shield  the  defendants  from  liability  even  were  tiie 
action  to  recover  as  damages  the  profits  which  might  have 
been  made  on  that  part  of  the  work  the  performance  of 
which  was  prevented.  The  destruction  was  not  caused  by 
the  act  of  Gtod,  as  appears  by  the  facts  found ;  and  a  default 
from  any  other  cause  will  not  excuse  non-performance. 

This  rule  was  applied  and  enforced  by  this  court  in  Tomp- 
kins V.  Dudley  (25  N.  Y.)  very  properly,  undoubtedly, 
though  the  case  was  a  very  hard  one  for  the  defendants. 
The  school-house  which  they  had  contracted  to  build  was 
substantially  finished,  according  to  the  contract,  but  it  had 
not  been  accepted  by  the  plaintiffs,  a  small  amount  of  paint- 
ing and  the  hanging  of  the  window-blinds  remaining  to  be 
done  before  the  job  was  finished.  In  this  situation  the 
house  took  fire  and  was  destroyed,  and  the  plaintiffs  were 
allowed  to  recover  back  moneys  they  had  advanced  on  the 
contract,  and  damages  for  its  non-performance.  It  was  a 
casualty  not  provided  against  in  the  contract,  which  the 
defendants  had  bound  themselves  fully  to  perform.  This 
rule,  it  will  be  seen,  applies  with  full  force  against  the 
defendants  in  this  action,  but  in  no  respect  is  it  applicable  to 
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the  plaintiffs.  The  defendant^a  testator  waa  to  provide  the 
bnildinp  in  which  the  work  wtm  to  Ka  ^nnA,  That  was  part 
of  his  obligation,  and  he  had  not  provided  for  the  contin- 
gency of  its  accidental  destruction  during  tlie  continuance  of 
the  work,  by  his  agreement.  The  plaintiff's  assignor  had  no 
occasion  to  provide,  in  the  contract,  for  the  default  of  the 
other  party  in  the  performance  of  his  part  of  the  obligation. 
The  law  provides  for  that.  It  was  never  heard  that  the 
contract  must  provide  against  the  default  of  a  party,  in  order 
to  give  a  remedy  to  the  other  party  who  is  affected  injuriously 
by  it ;  unless,  indeed,  some  extraordinary  remedy  is  sought 
which  the  law,  without  an  express  stipulation,  docs  not  give. 
The  obligation  of  the  defendant's  testator  seems  to  have  been 
entirely  overlooked  in  the  Supreme  Court,  or  else  it  was 
assumed  that  the  destruction  of  the  building  did  not  place 
him  at  all  in  default,  unless  he  had  some  agency  in  such  des- 
truction, by  which  the  performance  was  prevented.  This  I 
regard  as  a  fallacy,  and  it  is  this,  obviously,  which  produced 
the  erroneous  judgment  against  the  plaintiff. 

The  case  of  Menetone  v.  Athawea  (3  Burr.,  1592)  is  veiy 
much  in  point  here.  The  plaintiff  was  employed  to  make 
certain  specified  repairs  upon  a  vessel  lying  at  his  own  ship- 
yard. Before  the  repairs  were  fully  completed  a  fire  broke 
out  in  a  neighboring  store  and  extended  to  the  vessel  and 
destroyed  it.  The  defendant  in  that  case,  as  in  this,  con- 
tended that  the  plaintiff  could  not  recover,  because  his  agree- 
ment to  repair  was  not  fully  performed.  But  it  was  held 
that  the  plaintiff  was  entitled  to  recover  pro  ianio  for  the 
work'  and  materials,  as  far  as  he  had  gone,  in  the  pertbrnianc^e 
of  his  undertaking.  This  seems  to  be  the  settled  nile  in  all 
cases  between  bailor  and  bailee  when  the  article  is  delivered 
to  the  latter,  to  be  repaired  or  wrought  into  a  new  form,  and 
is  accidentally  destroyed  before  the  work  is  finished  and  ready 
for  delivery,  without  the  feult  of  the  mechanic.  The  lo>$i 
in  such  case  falls  upon  the  owner  of  the  article,  and  he  inuBt 
answer  for  the  labor  already  bestowed  and  the  materials 
if  any,  furnished.  (2  Kent's  Com.,  690 ;  Story  on  Bailments 
§426,  a;  GiUett  v.  Mawmen^  1  Taunt.,  137.)    It  may  per 
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haps  be  different  in  such  a  case,  where  the  work  is  done  npon 
an  express  contract  as  a  job,  because  the  owner  by  delivering 
the  article  to  the  mechanic  has  done  all  he  could  do.  He 
has  performed  so  far  all  that  was  within  the  contemplation 
of  the  parties,  and  all  the  law  could  require  of  him,  and  it 
would  be  impossible  for  the  mechanic  in  possession  to  allege 
that  he  was  prevented  from  performing  by  any  act  or  default 
of  the  owner.  (See  Story,  on  Bailments,  §  426,  h.)  11  is  non- 
performance in  that  case  not  being  occasioned  by  the  net  or 
default  of  the  other  party,  it  is  difficult  to  see  how,  accord- 
ing to  our  rule,  he  could  maintain  the  action.  Bat  it  is  man- 
ifestly entirely  different  where  the  owner  of  tlie  property 
retains  possession  and  contracts  for  work  to  be  done  upon  it 
while  in  his  own  custody.  In  such  case  there  is  an  iinplied 
obligation  resting  upon  him  to  have  it  on  hand  and  in  read- 
iness for  the  labor  to  be  performed  upon  it.  That  is  the 
case  put  by  "Wilmot,  J.,  in  Menet(me  v.  Aihawes  (supra\  "  of  a 
horse  which  a  farrier  is  curing,  and  which  is  burned  in  the 
meanwhile  in  the  owner's  own  stable,"  as  one  in  which  the 
owner  would  undoubtedly  be  liable  for  the  skill  and  care 
bestowed.  The  work  is  not  completed  because  the  owner, 
whose  duty  it  is  to  keep  the  article  on  hand  in  order  to 
receive  the  labor  and  skill  upon  it,  fails  to  do  so  and  is  in 
default.  That  is  this  case  in  effect.  The  difference  in  the 
nature  of  the  property  upon  which  the  work  was  to  be  per- 
formed does  not  affect  the  principle. 

When  Ml  performance  is  prevented  by  the  authority  of 
the  State,  the  party  may  recover  for  his  labor  and  materials 
up  to  the  time  the  State  interferes  and  stops  the  work 
{Jones  V.  Jtidd,  4  Comst.,  411.)  I  lay  no  stress  whatever 
upon  the  fact,  that  the  owner  used  the  building  more  or  less 
while  the  work  was  in  progress,  because  in  this  State  the 
rule  is  well  settled  that  use  and  occupancy  constitute  no 
ground  of  liability  if  the  contract  is  not  performed.  {Brady 
V.  Smithy  17  N.  T.,  173.)  And  if  the  non-performance 
was  occasioned  by  the  act  or  default  of  the  other  party,  use 
and  occupancy  are  of  no  moment.  Nor  is  it  of  any  conse- 
quence, in  my  judgment,  that  the  defendant's  testator  kept 
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the  iron  pipes,  which  the  other  party  had  placed  in  the 
bnilding,  and  sold  them  after  the  Hre.  They  were  clearly 
his  property,  made  so  by  being  placed  in  his  building  under 
the  contract.  And  his  using  them  or  disposing  of  them  after 
the  destruction  of  the  building  does  not,  in  any  way  that  I 
can  perceive,  afifect  the  question  of  his  liability. 

I  rest  the  right  of  the  plaintiff  to  maintain  his  action  dis- 
tinctly upon  the  ground  that  his  assignor  was  prevented  from 
performing  his  contract  by  the  default  of  the  other  party  in 
failing  to  keep  on  hand  and  in  readiness  the  building  in 
which  the  work  was  to  be  done,  and  that  the  other  party 
was  clearly  in  default  whether  the  building  was  destroyed 
with  or  without  fault  on  his  part.  If  these  views  are  correct 
the  action  should  have  been  sustained,  and  the  plaintiff 
allowed  to  recover  for  his  labor  and  materials,  according  to 
tlie  contract,  as  far  as  he  had  gone,  deducting  the  amount 
paid  and  perhaps  any  damages  which  the  owner  may  have 
sustained  in  consequence  of  the  non-performance  by  the  time 
stipulated  in  the  contract.  The  judgment  pust,  therefore, 
be  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event. 

All  concurring, 

Judj^ent  reversed. 


1864.]  Genteb  i;.  Fields.  483 

Opinion  of  the  Oonrt,  per  JomrsoN,  J. 


KiOHOLAS  Genteb,  Bespondent,  v.  Seth   H.  Fieldb,  late 

slieriff  of  Otsego  county,  Appellant. 

On  an  appeal  from  the  Special  to  the  General  Tarm^  the  nndertaldns^  prorided 

for  by  section  335  of  the  Code  constitutes  no  part  of  the  appeal    Its  only 

effect  is  to  stay  proceoeings  upon  the  judgment 
It  would  be  error  for  the  General  Term  to  dismiss  an  appeal  from  the  Special 

Term  because  the  appeUant  had  fitiled  to  comply  with  an  order  of  the 

Special  Term  to  execute  a  new  undertaking. 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  sixth  district,  dismissing  an  appeal  from  a  judg- 
ment at  Special  Term  to  General  Term.  A  judgment  was 
rendered  against  the  defendant  June  25th,.  1857,  for  $985.94, 
upon  a  verdict  at  the  Circuit.  The  defendant  appealed  from 
the  judginent  to  the  General  Term,  and  for  the  purpose  of 
staying  proceedings  upon  the  judgment,  filed  an  undertaking, 
with  sureties,  who  duly  justified  on  the  8th  of  August,  1857. 
In  August,  1859,  the  appeal  being  still  pending,  and  the 
sureties  having  become  insolvent,  the  plaintiff  applied  at 
Special  Term  for  an  order  requiring  the  defendant  to  execute 
a  new  undertaking,  according  to  sections  335  and  348  of  the 
Code,  as  amended  in  1859.  The  court  granted  the  order,  and 
the  defendant  appealed  therefrom  to  the  General  Term,  where 
the  order  was  affirmed.  The  defendant  neglected  to  file  a 
new  undertaking  according  to  the  requirement  of  the  order, 
/  and  in  January,  1860,  the  plaintiff  moved  the  court  at 

General  Term  to  dismiss  the  defendant's  appeal  from  the 
jnd^ent,  on  that  gronnd. 

The  court  granted  the  order  dismissing  the  appeal.  From 
that  order  the  defendant  appeals  to  this  court. 

James  E.  Dewey ^  for  the  appellant. 

Demit  C.  JSateSy  for  the  respoindent. 

JoHNSOK,  J.  There  can  be  no  doubt  that  an  appeal  to  the 
General  Term  of  the  Supreme  Court,  from  a  judgment  ren- 
dered at  Special  Term,  when  made  according  to  the  provisioiiB 
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of  section  827  of  the  Code,  is  complete  and  effectual  as  an 
appeal  for  all  purposes,  except  the  staying  of  the  proceedings 
upon  the  judgment. 

If  the  party  appealing  desires  a  stay  of  proceedings  upon 
the  judgment  in  such  a  case,  he  must,  in  addition  to  the  service 
of  the  notices  prescribed  by  section  327,  execute  to  the  other 
party  the  undertaking  provided  for  by  section  335  of  the  Code. 
The  undertaking  is  no  part  of  the  appeal,  which  is  effectual 
without  it,  but  operates  only  to  suspend  all  proceedings  upon 
the  judgment  pending  the  appeal.  This  is  the  well  settled 
practice,  and  is  in  entire  harmony  with  the  several  provis- 
ions of  the  Code.  {Eltching  y:  Diehl,  40  Barb.,  433 ;  ^Ue^ 
V.  BattershaU^  26  How.  Pr.,  93;  Staiiig  v.  Jones,  13  id., 
423.)  Many  other  cases  might  be  cited,  but  there  is  no  doubt 
as  to  the  practice.  Section  348  of  the  Code  expressly  pro- 
vides that  "  Such  an  appeal,  however,  does  not  stay  the  pro- 
ceedings unless  security  be  given,  as  upon  an  appeal  to  the 
Court  of  Appeals,  and  such  security  he  renewed,  as  in  cases 
required  by  section  335,  on  motion  to  the  court  at  Special 
Term,  or  unless  the  court  or  a  judge  thereof  so  order,"  etc. 

This  is  different  from  appeals  to  the  Court  of  Appeals, 
which  are  not  effectual  for  any  purpose  unless  an  under- 
taking be  executed  by  the  appellant  for  the  payment  of  all 
costs  and  damages  which  may  be  awarded  against  him  upon 
the  appeal,  not  exceeding  $250,  as  provided  for  by  section 
834.  This  provision  has  no  application  whatever  to  appeals 
provided  for  by  chapter  four  of  the  Code  under  which  the 
appeal  in  question  was  brought,  and  which  relates  exclusively 
to  appeals  in  the  same  court  from  a  single  judge  to  the 
General  Term  thereof. 

This  chapter  contains  no  provision  for  the  dismissal  of  any 
appeal  because  an  undertaking  has  not  been  executed  or 
renewed  in  pursuance  of  an  order  to  that  effect.  The  only 
provision  on  the  subject  of  an  undertaking,  in  this  chapter  is 
contained  in  section  348  already  cited.  If  no  undertaking  is 
executed  by  the  appellant,  the  judgment  may  be  enforced  the 
same  as  though  po  appeal  had  been  brought,  but  the  appeal 
is  still  effectual  and  to  be  heard.    And  so  if  an  undertaking 
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has  been  exeeuted  and  proceedings  upon  the  subject  thereby 
stayed,  the  stay  ceases  and  becomes  inoperative,  if  the  under- 
taking is  not  renewed  in  pursuance  of  an  order  of  the  Special 
Term  requiring  such  renewal,  and  the  judgment  may  then  be 
enforced  the  same  as  though  there  had  been  no  stay. 

Neglect  or  refusal  to  comply  with  the  order  to  renew  the 
undertaking,  operates  upon  the  stay  of  proceedings  on  the 
judgment,  and  puts  an  end  to  it,  but  in  no  respect  affects 
the  appeaL 

The  penalty  of  dismissal  of  the  appeal,  in  case  of  neglect 
to  execute  the  new  undertaking,  in  pursuance  of  the  order 
prescribed  by  section  335  applies  only  to  appeals  to  the  Court  of 
Appeals.  It  is  not  made  applicable  to  any  other  class  of 
appeals,  either  by  its  terms,  or  by  the  policy  of  the  Code.  In 
appeals  of  this  kind  the  penalty  for  the  neglect  to  execute 
such  new  undertaking  is,  that  the  proceedings  upon  the 
judgment  are  no  longer  stayed.  This  is  plain  from  the  man- 
ner in  which  section  848  was  amended  in  1859,  which  was  by 
inserting,  ^^  and  such  security  be  renewed  as  in  cases  required 
by  section  335  on  motion  of  the  court  at  Special  Term."  This 
is  added  as  something  further  to  be  done  by  the  appellant  to 
affect  or  to  continue  a  stay  pending  the  appeal. 

The  plain  object  of  the  amendment  was  to  remedy  a 
defect  in  the  section  as  it  before  stood,  and  to  prevent  or 
determine  the  stay  after  the  sureties  had  become  insolvent, 
but  not  to  affect  the  appeal. 

The  Supreme  Court  erred  therefore  in  holding  that  the 
effect  of  a  non-compliance  with  their  order  to  renew  the  secu- 
rity, was  to  vitiate  the  appeal. 

The  dismissal  was  not  a  matter  of  discretion,  but  of  strict 
legal  right,  and  as  the  effect  was  to  prevent  a  judgment  from 
which  an  appeal  to  this  court  might  be  taken,  it  is  an  appeal- 
able order.  (Code,  §  11 ;  Bates  v.  Voarheea,  20  N.  Y.,  626.) 
The  order  dismissing  the  appeal  should  therefore  be  reversed 
with  costs  of  the  appeal. 

All  concurring. 

Judgment  reversed. 
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Thb  Blossbubo  and  Cobnino  Railboad  CoMPAinr,  Respon- 
dentd,  V.  The  Tioga  Railboad  Company,  Appellants. 

Tliis  case  preRenta  merely  a  question  of  the  oonatmction  of  the  language  con- 
stituting a  dause  of  the  oontraou 

A  patent  ambiguity  in  a  written  contract  cannot  be  explained  by  parol 
evidence. 

HoGEBooK,  J.  The  only  serious  question  in  this  case  arises 
npon  the  construction  to  be  given  to  the  agreement  made 
between  the  pnrties  on  the  29th  day  of  July  1851.  As  the 
ambiguity,  if  any,  is  patent  upon  the  face  of  the  instru- 
ment, parol  evidence  to  explain  its  meaning  was  properly 
excluded.  By  this  agreement,  the  road  was  to  be  0})erated 
for  the  mutual  benefit  of  the  parties.  The  plaintiffs  were  to 
furnish  the  road,  free  of  charge  to  the  defendants,  together 
with  all  necessary  depots,  machme  shops,  engine  houses, 
and  grounds.  The  defendants  were  to  furnish  the  necessary 
rolling  stock  and  motive  power,  and  to  operate  the  road 
between  Coming  and  Blossburg,  for  the  purpose  of 
transporting  passengers,  mails  and  freights  for  all  tlie 
regular  bu&iness  that  should  be  furnished  to  the  railroad. 
Uniform  rates  of  tolls  and  charges  for  transportation  of  pas- 
sengersj  mails  and  freights  on  said  road,  were  to  he  established 
annually  by  the  mutual  agreement  of  the  parties,  and  in  case 
of  their  disagreement,  by  disinterested  persons  to  be  chosen 
by  them.  The  defendants  were  to  pay  the  plaintiffi  two- 
thirds  of  the  receipts  for  passengers,  mails  and  freights — ^Hhe 
expenses  charged  customers  for  the  loading  and  unloading 
coal,  lumber  and  other  freights,  and  for  warehousing  and 
sitch  addition(d  charges  hy  way  of  discriminatian  as  should 
he  made  for  short  distances  for  moti/oe  power  ^  not  to  he  in- 
duded  m  the  term  receipts  as  above  Tnervtioned.^^  The  ques- 
tion arises  on  this  latter  clause  ^^  additional  charges  by  way 
of  discrimination  for  short  distances  for  motive  power." 

Under  this  contract,  the  parties  agreed  upon  a  tariff  of 
rates,  both  for  freight  and  passengers  under  the  provision  in 
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the  contract  which  called  for  the  establiBhmeiit  of  ^^  nniform 
rates  of  tolls  and  charges  for  transportation  of  passengers, 
mails  and  freights.''  These  rates  were  in  one  sense — ^proba- 
bly in  the  sense  intended  by  the  contract — uniform^  that  is, 
not  fluctuating  during  the  period  for  which  they  were  estab- 
lished, but  they  were  not  graduated  at  the  same  uniform 
rate  per  mile  for  long  and  short  distances.  On  the  contrary 
they  differed  materially  according  to  the  distance  traversed, 
being  greater  for  the  short  distances,  and  less  for  the  long 
distances.  The  whole  length  of  the  road  was  forty-one  miles. 
Between  the  termini  at  Blossburg  and  Coming,  there  were 
nine  intervening  passenger,  and  twelve  intervening  freight 
stations,  at  various  distances  from  five  to  thirty-six  miles 
from  the  termini  of  the  road.  There  were  no  established 
or  agreed  charges  for  loading  and  unloading  coal,  lum- 
ber and  other  freights,  or  for  warehousing ;  and  none  addi- 
tional by  way  of  discrimination  for  short  distances  for  motive 
power,  unless  they  were  included  in,  and  were  in  fact  the 
identical  discriminating  rates  contained  in  the  tariff  of  uni- 
form rates  before  mentioned,  established  by  the  mutual  agree- 
ment of  the  parties.  This  latter  construction  is  the  one 
claimed  by  the  defendants,  who  contend  that  they  are  enti- 
tled to  the  entire  excess  of  receipts  for  passengers,  mails  and 
freights  to  and  from  all  the  intervening  stations,  beyond  what 
those  receipts  would  have  been  if  chai*ged  at  the  same  rate 
per  mile,  as  is  by  that  tariff  of  rates  charged  per  mile  for  the 
entire  distance  between  Blossburg  and  Corning;  whereas, 
the  plaintiffs  contend  that  the  parties  were  to  participate  in 
the  proportions  provided  by  the  contract  in  all  the  receipts 
for  whatever  distances  resulting  from  the  uniform  rates  agreed 
on  by  the  parties,  and  that  the  additional  charges  by  way  of 
discrimination  for  short  distances  for  motive  power  spoken  of 
in  the  contract,  refer  only  to  additional  charges  beyond  those 
contained  in  the  tariff  of  uniform  rates.  The  referee  of  the 
Supreme  Court  adopted  this  latter  construction  of  the  con- 
tract, and  if  it  be  the  correct  one  the  judgment  should  be 
affirmed,  if  it  be  not,  then  the  judgment  should  be  revernd 
and  a  new  trial  granted  with  costs  to  abide  the  event. 
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1.  The  tariff  of  rates  before  mentioned,  seems  to  be  ^^nni- 
form  rates  of  tolls  and  chaises  for  transportation  of  passengers, 
mails  and  freights,^'  mentioned  in  the  contract.  Such  is  the 
practical  construction  given  to  it  bj  the  parties. 

They  agreed  upon  it  as  such  and  adopted  it  for  one  year, 
according  to  the  requirements  of  the  contract.  Goimsel  for 
both  parties  so  assume  the  fact  to  be  on  this  ailment. 

Such  is  the  fair  interpretation  of  the  contract.  Uniform 
rates,  in  the  sense  here  used,  mean,  I  think,  rates,  which,  for 
the  time  they  are  established,  shall  be  kept  at  the  same  point, 
and  shall  not  be  variable  or  fluctuating.  We  may  perhaps, 
take  judicial  notice  of  a  fact  so  notorious  as  that  railroad 
rates  differ  almost  universally  in  the  rate  per  mile  between 
short  and  long  distances,  unless  prevented  by  legislative 
restrictions.  We  may  therefore  conclude  that  when  the  par- 
ties contracted  for  uniformity  of  rates,  they  did  not  intend  to 
lose  si^t  of  this  well-established  usage  among  corporations 
of  this  description. 

3.  I  think  the  plaintiff  were  intended  to  participate  in  all 
the  uniform  rates  of  tolls  and  charges,  at  the  prices  estab- 
lished in  the  tariff  of  rates. 

These  were  the  receipts  for  passengers,  mails  and  fireights,  of 
which  the  contract  declares  they  shall  be  entitled  to  two-thirds. 

These  uniform  rates  were  established  by  the  rmxtual  agree- 
vietU  of  the  parties,  because  they  were  tMUtially  to  share  in 
the  receipts  arising  therefrom.  Their  mutual  interest  re- 
quired that  they  sliould  each  have  a  voice  in  fixing  these 
rates  and  graduating  them  at  the  proper  standard.  Ko 
unjust  discrimination  was  to  be  made  in  favor  of  short  dis- 
tances in  the  established  rates,  to  the  general  prejudice  of  the 
railroad,  without  the  consent  of  both  parties.  As  one  inr- 
nished  the  motive  power,  and  the  other  the  track  and  fixtures, 
it  was  foreseen  that  they  might  possibly  differ  in  graduating 
the  tariff  of  rates,  and  provision  was  made  for  adjusting  such 
differences  of  opinion. 

8.  The  addiUanal  charges  spoken  of  in  that  clause  of  the 
contract  now  in  question,  are  exdtuive  of  those  contained  in 
the  table  of  uniform  rates. 
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This  ia  a  reasonable  inferenoe^  from  the  fact  that  they  are 
Bpoken  of  in  connection  with  other  charges  thus  obviously 
excluded.  The  charges  for  loading  and  unloading,  and  for 
warehousing,  are  confessedly  not  included.  Why  then  should 
these  charges  spoken  of  in  the  same  connection,  be  deemed  to 
be  included. 

The  charges  for  loading  and  unloading  and  warehousing, 
are  left  to  the  discretion  of  the  defendants.  It  is  fair  to  pre- 
sume that  these  were  designed  to  be  of  the  same  character, 
and  to  be  disposed  of  in  like  manner. 

The  charges  here  spoken  of,  are  additional  charges,  and  it 
is  reasonable  to  conclude  tliat  they  were  additional  to  those 
theretofore  authorized.  The  language  of  the  agreement  is 
not  that  all  discriminative  charges  shall  be  excluded  from  the 
receipts  which  are  to  be  subject  to  division,  but  such  additional 
discriminative  charges  as  shall  be  made  for  short  distances, 
for  motive  power.  The  uniform  rates  had  made,  or  were 
expected  to  make,  discriminative  charges.  These  charges 
were  not  exclusively  for  motvoe  power.  They  were  made 
upon  general  considerations  as  to  the  prices  which  the  patrons 
of  the  road  would  submit  to  for  the  privileges  enjoyed  and 
the  services  rendered,  and  they  were  placed,  doubtless,  at  as 
high  a  rate  as  was  deemed  to  be  consistent  with  the  success  of 
the  enterprise.  They  were  not  governed  simply  and  pre- 
cisely by  the  amount  of  expenses  incurred  or  services  ren- 
dered, but  by  the  laws  of  trade,  and  of  demand  and  supply. 
At  some  points  there  might  be  danger  of  diversion  of  trade 
or  travel  to  rival  roads,  and  this  would  dictate  a  reduction  of 
prices.  At  other  points  where  no  such  danger  existed  and 
property  required  a  market,  an  increase  of  prices  might  be 
sound  policy. 

It  is  possible  that  the  rates  for  the  entire  length  of  the 
road  might  be  put  below  a  strictly  compensatory  standard  on 
a  consideration  of  the  fact  that  intervening  stations  would 
bear  a  higher  tariff,  we  are  not  to  conclude  that  the  price  for 
the  longest  distance  was  necessarily  the  standard  and  remune- 
rative price  which  was  to  graduate  and  control  all  the  others. 
As  in  all  the  other  cases,  a  great  variety  of  considerations 
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entered  into  this  question  of  prices.  When,  therefore,  the 
contract  speaks  of  additional  charges  by  way  of  discrimina- 
tion for  short  distances  for  motive  power,  I  think  it  means 
strictly  what  it  says.  1.  That  the  charges  referred  to  are 
additional  charges,  additional  to  those  contained  in  the  tariff 
of  uniform  rates.  2.  Additional,  discriminaiive  charges 
beyond  the  discriminative  charges  contained  in  the  table  of 
uniform  rates.  3.  Additional,  discriminative  chaises  for 
short  dista/nces^  not  for  long  distances,  not  for  distances  nearly 
the  whole  length  of  the  road.  4.  Additional,  discriminative 
charges  for  short  distances,  for  motive  poioerj  not  for  other 
purposes,  not  founded  upon  general  considerations  as  to  the 
policy  of  favoring  the  transportation  of  a  particular  class  of 
freight,  or  preventing  a  diversion  of  custom  to  competing 
railroads.  Hence,  also,  I  am  of  opinion  that  by  the  terms  of 
the  contract,  these  additional  charges  might  be  lawfully 
imposed  by  the  defendants  for  the  purposes  specified,  beyond 
the  charges  fixed  in  the  uniform  tariff  of  rates  adopted  by  the 
parties.  It  is  supposed  this  could  never  have  been  intended, 
as  it  would  lejive  the  interests  of  the  road  at  the  mercy  of  the 
defendants.  But  to  this  it  may  be  answered :  1st.  That  the 
same  argument  might  be  applied  to  the  charges  for  loading 
and  unloading  and  warehousing,  which  might  be  put  at 
extravagant  and  extortionate  rates.  2d.  That  the  defendants, 
equally  with  the  plaintiff,  were  interested  in  the  pecuniary 
success  of  the  road,  and  in  the  same  direction,  and  that  ordi 
narily  this  would  operate  as  a  sufficient  check  upon  excessive 
charges.  It  may  well  be  conceived  that  contingencies  might 
arise  where  for  short  distances,  and  short  distances  alone,  an 
excess  of  motive  power  beyond  the  ordinary  wants  of  the 
road,,  might  be  required,  and  I  have  no  doubt  that  the  charges 
for  this  extraordinary  service  rendered  by  the  defendants 
alone  and  to  be  paid  to  them  alone,  were  deemed  safe  to  be 
confided  to  the  integrity  and  judgment  of  a  partner  in  the 
general  enterprise  whose  interests  would  suffer  in  common 
with  those  of  the  plaintiffs  by  a  rate  of  charges  which  would 
amount  to  a  prohibitory  tariff.  This  conclusion  is  some- 
what strengthened,  I  think,  by  the  language  of  the  contract 
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which  requires  tlie  defendants  to  fhmish  ^'  the  necessary 
motive  power,  engines,  machinery  and  cars  for  all  the  refftUar 
business  that  shall  be  fhrnished  to  said  railroad,"  fairly 
implying  that  an  extraordinary  supply  of  motive  power  might 
be  compensated  by  discriminative  charges  adapted  to  the 
emergency. 

In  short,  the  discrimination  referred  to  was  not  a  dis- 
crimination between  the  prices  thus  charged  and  the  loioest 
rates  charged  in  the  agreed  table  of  uniform  rates,  for  no 
rate  j)er  mdle  for  any  distance  was  ever  agreed  upon,  and 
there  was,  therefore,  no  means  of  determining  what  particu- 
lar gross  rate  should  be  selected  from  which  to  discriminate, 
but  a  discrimination  between  the  prices  thus  charged  and 
the  prices  charged  for  the  same  distance  in  the  table  of  uni- 
form rates  in  consideration  of  the  surplus  motive  power 
thereby  required. 

When,  therefore,  the  contract  declared  that  the  defendants 
should  pay  to  the  plaintiffs  two-thirds  of  the  receipts  for 
passengers,  mails  and  freights,  as  the  generality  of  the 
expression  might,  perhaps,  be  deemed  to  include  the  entire 
receipts  from  all  sources  whatever,  it  was  apparently  thought 
best,  by  way  of  precaution,  to  declare  that  in  this  term  were 
not  to  be  included  charges  for  loading,  unloading,  ware- 
housing, and  extraordinary  supplies  of  motive  power  for 
short  distances. 

This,  I  think,  is  the  fair  and  reasonable  interpretation  of 
the  contract  and  the  most  consistent  with  the  probable  inten- 
tion of  the  parties  thereto. 

I  am  for  affirming  the  judgment  of  the  court  below. 

Affirmed. 
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WiLDT  RicKERsoK,  Appellant,  v.  Paul  Ra.edek,  Eespondent. 

Where  a  party  wishing  to  purchase  chattel  property  which  is  mortgaged,  pays 
to  the  mortgagee  a  part  of  the  oonsideration  of  the  purchase,  upon  an  undai^ 
standing  that  the  obattel  shall  be  released,  and  the  mortgagee  will  look  to 
the  mortgagor  for  the  balance,  such  transaction  is  in  itself  a  release  of  the 
mortgage. 

Johnson,  J.  In  the  action  before  the  juBtice,  the  defendant 
jostified  the  taking  and  selling  the  colt  nnder  his  chattel 
mortgage. 

The  plaintiff's  answer  to  this  defense  was,  that  the  defend- 
ant had  received  payment  of  the  amount  dne  on  the  mort- 
gage, except  five  dollars  and  the  interest,  and  that  he  had 
agreed  to  discharge  the  mortgage  for  the  residue,  and  look 
to  the  mortgagor  personally  for  snch  residue.  The  alleged 
payment  consisted  of  a  note  of  hand  for  iGifty  dollars,  against 
one  Johnson,  six  dollars  in  money,  and  a  credit  of  ten  dollars 
on  book  account  by  the  mortgagor.  The  evidence  tends  to 
show  that  the  defendant  agreed  to  release  the  colt  from  the 
mortgage  in  a  day  or  two  after  the  payment,  but  never  did 
so.  The  note  belonged  to  the  plaintiff,  who  let  the  mortgagor 
take  it,  to  apply  on  the  mortgage,  and  toward  the  purchase 
price  of  the  colt.  The  defendant  had  notice  when  he  took 
the  note,  that  the  mortgagor  was  about  to  seU  the  colt  to  the 
plaintiff.  The  plaintiff  knew  of  the  existence  of  the  mort- 
gage, which  was  also  duly  filed.  The  defendant  instead  of 
discharging  the  mortgage,  returned  the  fifty  doUar  note  to 
the  mortgagor  from  whom  he  received  it,  within  a  few  days 
after  the  same  was  transferred  to  him.  The  evidence  tends 
to  show  that  the  plaintiff  bought  the  colt,  and  paid  the 
mortgagor  for  it,  after  the  alleged  agreement  to  discharge 
the  mortgage,  the  price  of  ninety  dollars,  including  the  John- 
son note.  The  action  seems  to  have  been  tried  before  the 
justice,  upon  the  assumption  that  the  note  was  in  fact  of 
little  or  no  value.  The  questions  which  appear  to  have  been 
principally  litigated  before  the  justice  were,  the  agreement 
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on  the  part  of  the  defendant  to  discharge  the  mortgage,  and 
the  fraud  on  the  part  of  the  mortgagor,  when  he  turned  out 
the  note  in  representing  it  to  be  good  as  cash.  The  plaintiff 
obtained  a  verdict  for  the  yalue  of  the  colt. 

It  must  be  presumed,  I  think,  that  the  jury  passed  upon 
the  question  of  the  fraud  in  turning  out  the  note  against  the 
defendant.  Otherwise  thej  could  not  have  rendered  their 
verdict  against  him.  This  being  the  case,  their  verdict  in 
favor  of  the  plaintiff  for  the  value  of  the  colt,  was,  I  think, 
clearly  right.  Upon  this  hypothesis  the  defendant,  knowing 
that  the  plaintiff  was  about  to  purchase  the  animal  of  the 
mortgagor,  provided  he  could  have  the  note  applied  in  pay- 
ment, agreed  to  take  this  note  belonging  to  the  plaintiff  and 
relinquish  the  claim  of  his  mortgage  upon  the  colt  and  look 
to  his  debtor  personally  for  the  small  balance  remaining 
unpaid.  The  plaintiff  then  buys  the  colt,  being  iQformcd 
that  the  claim  of  the  mortgage  is  by  agreement  to  be  relin- 
quished, and  pays  the  full  price,  including  the  note,  which  the 
defendant  has  already  taken.  After  this  it  seems  to  me  the 
defendant  should  not  be  allowed  to  enforce  his  mortgage  for 
any  amount  against  the  plaintiff,  purchasing  in  good  faith. 
The  plaintiff  in  fact  paid  a  part  of  the  mortgage,  which  he 
was  under  no  legal  obligation  to  pay,  and  the  agreement  to 
discharge,  as  respects  him,  had  certainly  a  good  consideration 
to  support  it.  The  defendant  having  consented  in  effect  that 
the  mortgagors  might  sell  the  colt  discharged  from  the  lien 
of  the  moi'tgage,  and  received  a  portion  of  his  pay  from  the 
purchaser  as  a  consideration  of  his  agreement,  ought  not  to 
be  permitted  now  to  turn  roimd  and  enforce  the  mortgage 
ag%inst  such  purchaser.  It  is  the  same  in  principle  as  though 
the  defendant  had  sold  the  colt  himself  to  the  plaintiff.  It 
is  no  answer  to  say  that  the  defendant  did  not  in  fact  dis- 
chai^e  the  lien  of  his  mortgage  according  to  his  agreement. 
He  was  bound  to  do  so,  and  other  rights  have  intervened  on 
the  faith  of  his  agreement,  they  must  be  protected.  The 
plaintiff  under  the  circumstances  took  the  colt  free  from  all 
claims  of  the  defendant  and  discharged  from  the  mortgage. 
The  law  effectuated  the  discharge,  without  any  act  oHilibc^ 
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part  of  the  defendant,  the  moment  the  sale  was  completed 
according  to  the  agreement. 

Although  we  may  not  be  satisfied  entirely  with  the  verdict 
of  the  jury,  still  there  was  evidence  tending  to  the  conclusion 
at  which  they  arrived,  and  a  court  of  review  has  no  right  to 
interfere  with  their  finding  in  such  a  case.  I  am  of  the 
opinion,  therefore,  that  the  judgment  of  the  Supreme  Ck)urt 
was  erroneous  and  should  be  reversed,  and  that  of  the  Coimty 
Court  and  of  the  justice  affirmed. 

Judgment  accordingly. 
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Delos  Baetlett  V.  Levi  B.  Tabbox. 

A  person  transferring  a  promissory  note  is  not  the  assignor  of  a  thing  in 
action  within  the  meaning  of  section  399  of  the  Code  of  Procedare. 

The  admission  of  distinct  facts  during  a  negotiation  for  a  settlement^  is  com* 
potent  evidence  against  the  party  making  it. 

Appeal  from  judgment  of  Supreme  Court.  The  action 
was  brought  in  December,  1851,  to  recover  the  amount  of 
four  promissory  notes  made  by  the  defendant;  one  dated 
March  2d,  1846,  for  $15 ;  another  August  10th,  1846,  for 
$150 ;  another  November  18th,  1846,  for  $18 ;  and  another 
April  2d,  1849,  for  $99.84. 

The  defense  set  up  was  payment  and  a  set-off  against 
Elijah  Brown,  an  attomey-at-law,  the  former  holder  of  the 
notes,  and  that  the  plaintiff  was  not  the  owner  and  holder. 
One  of  the  allegations  in  the  answer  was  that  Brown,  at  the 
time  of  the  sale  and  delivery  of  the  notes  to  the  plaintiff 
was,  and  still  is  justly  indebted  to  the  defendant  in  the  sum 
of  about  $300  for  one  promissory  note  executed  by  one  Solon 
P.  Huntington,  which  the  defendant  sold  and  delivered  to 
Brown  in  the  month  of  June,  1849,  and  which  note  was 
paid  by  Huntington  to  Brown,  and  which  remains  unpaid  to 
the  defendant. 

The  cause  was  referred  to  S.  H.  Harrington,  Esq.  On  the 
trial  it  appeared  that  Brown,  on  the  25th  November,  1861, 
for  a  valuable  consideration,  sold  and  transferred  the  notes 
in  suit  to  the  plaintiff;  and  the  principal  matter  litigated 
was  the  state  of  the  accounts  between  Brown  and  the  defend- 
ant when  this  transfer  was  made.  Brown  had  been  the 
attorney  and  counsel  of  the  defendant  for  several  years,  and 
it  was  not  disputed  that  the  notes  were  valid  claims  against 
the  latter  in  his  hands ;  but  it  was  daimed  that  allowing  the 
Huntington  note  and  the  defendant's  account  against  Brown 
for  services  as  a  set-off  to  the  notes  and  Brown's  account 
against  the  defendant,  left  nothing  due  from  the  latter  to 
Brown,  but  on  the  contrary,  there  would  be  a  balance  in  his 
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favor.  On  the  other  hand,  Brown  claimed  that  in  June, 
1849,  \dien  the  Huntington  note  was  sold  to  him,  the  defend- 
ant was  indebted  to  him  in  a  sum  exceeding  the  amount  of 
such  note  for  certain  bills  of  costs  due  and  owing  to  him 
from  the  defendant,  and  for  services  rendered  for  the  latter 
as  attorney  and  counselor-at-law,  and  for  moneys  paid  and 
expended  for  him ;  that  by  agreement  between  the  parties, 
that  note  was  to  be  applied  toward  the  payment  of  this 
indebtedness,  and  the  note  was  applied  thereon  in  pursu- 
ance of  such  agreement  at  the  time  of  the  receipt  thereof. 
It  was  further  claimed  that  crediting  the  defendant  all  that 
Brown  ever  received  from  him,  even  including  the  Hunting- 
ton note,  left  a  balance  due  Brown  above  the  notes  of  over 
$50  at  the  time  he  transferred  them  to  the  plaintiff. 

The  referee  found  as  facts,  tliat  the  defendant  made  the 
notes  set  out  in  the  complaint ;  that  they  were  sold  and 
delivered  to  the  plaintiff  before  the  commencement  of  the 
action ;  that  he  purchased  all  of  them  for  a  valuable  consider- 
ation paid  by  him,  and  is  the  owner  and  holder  thereof;  that 
no  part  thereof  has  been  paid,  and  that  the  total  amount  due 
on  them  (including  interest),  is  $485.80. 

The  referee  further  found  that  the  defendant,  some  time  in 
the  month  of  June  1849,  sold  and  delivered  to  Elijah  Brown, 
a  promissory  note  made  by  one  Solon  P.  Huntington,  for  the 
payment  of  $283.83«  which  was  subsequently  paid  by  said 
Huntington  to  said  Elijah  Brown ;  that  at  the  time  of  the 
sale  of  said  note  to  said  Brown,  the  defendant  was  indebted 
to  the  said  Brown  in  a  sum  of  money  exceeding  the  sum  of 
$283.88,  for  certain  bills  of  costs  due  and  owing  from  the 
defendant  to  said  Elijah  Brown,  and  for  services,  work  and 
labor,  rendered,  done  and  performed  by  said  Brown,  for  said 
defendant,  as  attorney  and  counselor-at-law ;  and  for  money 
paid  and  expended  by  said  Brown  for  him,  toward  the  pay- 
ment of  which  the  said  note  of  the  said  Solon  P.  Huntington, 
by  an  agreement  between  the  said  defendant  and  said  Brown, 
was  to  apply ;  that  said  note  was  applied  thereon,  in  pursuance 
of  said  agreement,  by  said  Elijah  Brown,  at  the  time  of  the 
receipt  thereof. 
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The  referee  further  found  that  the  defendant  failed  to 
prove  any  matter  of  set-off  in  his  answer  mentioned. 

Upon  these  facts  his  conclusion  of  law  was,  that  the  plaintiff 
was  entitled  to  recover  of  the  defendant  the  amount  of  the 
notes ;  and  that  the  defendant  was  indebted  to  the  plaintiff 
in  the  sum  of  $485.85,  being  the  interest  and  principal  due 
thereon. 

On  the  trial,  the  plaintiff  offered  Elijah  Brown  as  a  witness 
in  the  action.  The  defendant's  counsel  objected  to  his  being 
sworn  and  examined,  on  the  ground,  first,  that  the  proof  of 
service  of  notice  of  his  examination  was  insufficient ;  second, 
that  the  notice  was  not  sufficient,  and  not  a  compliance 
with  the  statute,  for  the  reason  that  it  did  not  specify  the 
points  on  which  the  witness  would  be  examined.  The 
objections  were  overruled,  and  Brown  was  sworn  and 
examined  as  a  witness.  (The  notice  was  that  Brown  would 
be  examined  generally  as  a  witness  on  the  trial  of  the  cause, 
for  and  on  behalf  of  the  plaintiff  thereon.) 

One  Stephen  Estes  testified  that  he  was  present  at.  an 
interview  in  Brown's  office  in  September  or  October,  1851. 
between  the  defendant  and  Brown.  During  the  interview 
the  account  books  were  produced  between  Brown  and  defend- 
ant,  and  the  accounts  were  looked  over  from  the  books.  He 
recollected  that  defendcmt  said  Brovm^s  accatmt  toaa  aU 
rigktj  amd  he  would  allaw  it  ifBrovm  wotUd  allow  his.  At 
this  stage  of  the  witness'  examination,  the  defendant  proposed 
to  put  preliminary  questions  to  show  that  the  parties  were 
trying  to  settle.  This  was  allowed,  and  the  witness  said, 
^Hhey  appeared  to  be  trying  to  settle  at  the  time,  and 
had  the  books  out  for  that  purpose."  The  defendant  then 
objected  to  the  evidence,  and  to  all  the  evidence  on  the  same 
subject,  for  the  reason  that  the  parties  were  negotiating  a 
settlement  The  objection  was  overruled,  and  defendant 
excepted.  The  witness  continued :  '^  I  did  not  read  over  the 
whole  account."  The  defendant  said :  ^^  Prophet,  it's  all  right, 
if  you  will  allow  my  account  I  will  allow  yours."  The 
defendant  asked  the  referee  to  strike  out  the  last  evidence,  on 
the  ground  that  it  is  a  proposition  to  settle,  and  a  conditional 
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offer,  which  was  refined  and  defendant  exoeptisd.  The 
defendant's  account  or  claim,  made  at  this  time,  ccm- 
aisted  of  two  items ;  one  of  $35  for  promoting  Brown's 
election  as  district  attorney,  and  another  of  $50,  for  promot- 
ing John  Brown's  election  as  sheriff. 

When  Brown  was  cross-examined,  the  plaintiff  offered  his 
book  containing  the  accoants,  on  pages  86  and  88,  looked 
over  by  defendant  and  Brown;  and  examined,  at  the  time 
spoken  of  by  the  witness  Estes,  not  as  evidence  of  any  items 
n  t  proved,  but  to  identify  the  accounts  and  as  confirmatory 
testimony;  The  defendant's  counsel  objected  to  it  as  being 
incompetent  and  immaterial,  and  not  being  proved  according 
to  the  rules  of  evidence,  and  that  from  Brown's  own  evidence 
the  book  contains  fiJse  charges,  and  is  not  evidence  in  the 
cause,  and  that  the  admissions  in  reference  to  it  were  made 
during  ant  effort  to  settle.  The  witness  being  further  inter- 
rogated said :  That  the  book  was  the  same  book  that  was  pro- 
duced at  the  office,  and  that  it  contained  the  same  charges, 
and  was  all  correct,  and  were  all  looked  over  by  the  defend- 
ant, and  there  had  been  no  alteration  in  the  account  since, 
but  it  was  in  the  same  condition  as  when  looked  over  by 
defendant.  The  referee  overruled  the  objection  and  de- 
cided to'  receive  the  book  for  the  purposes  offered,  and 
defendant  excepted. 

The  case  states  that  near  the  close  of  the  trial,  the  plaintiff 
offered  in  -evidence  all  the  papers,  receipts  and  bills  of  costs 
heretofoi^  proved  and  marked  by  the  referee.  Objected'  to  by 
the  defendant  separately  and  collectively,  on  the  ground  that 
they  are  incompetent  and  immaterial  evidence,  and  the  acts 
and  declarations  of  third  persons.  Objection  overruled,  and 
defendant  excepted. 

Philip  G.  8chermerhom  testified  on  his  examination  by 
defendant  to  a  declaration  made  by  Brown  in  the  summer  of 
1851,  to  defendant,  that  if  Huntington  had  paid  up  his  note 
in  full,  there  would  be  a  small  balance  doe  the  defendant. 
Subsequently  the  plaintiff  called  John  Browne  and  offered 
to  show  :by  him  a  conversation  with  Schermerhom  and  to 
contradict  him  in  the  evidence  given  by  him.-    The  testi 
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mon  J  WM  objected  to  by  the  defendant  on  tbe  ground  that 
Schermerhom's  attention  was  not  called  to  the  alleged  confer-' 
sation^  noi?  the.  time  or  place  of  dt;-  and  the  objection  ^waa 
Bnstained.  Afterwards  the  witnisas  was  recalled  by  plaintiff, 
and,  without  objection,  testified  to  a  conyereation  with  Sdher* 
merbom  the  fall  before  the  trial,  in  wiiich  the  latter  stated 
in  substance,  that  he  had  neyer  heard  any  conversation 
between  defendant  and  Brown  in  relation  to  these  matters, 
and  knew  nothing  about  them.     < 

Judgment  was  entered  on  the  report  of  the  referee,  and 
the  defendant  appealed  to  the  Qenend  Teran  of  the  Supreme^ 
Court,  where  the  judgment  was  afSrmed.  He  now  ap^peals  to 
this  court, 

Edga/r  F.  Bravm^  for  the  plaintifil 

L.  Z.  Btmch/j  for  the  defendant    " 

Wbioht,  J.  The  defendant's  not^  were  transferred  to  the 
plaintiff  in,  Nlovember,.  1851,  by. Elijah  Brown,  a  former 
owner  and  holder.  Two.  defences  were  interposed,  ITirst, 
that  the  plaintiff  was  not  then  owner,  but  that  they  were  the 
property  of  Brown;  and,  second,  a.  set-off  against  Brown.. 
The  set-off  claimed  was  the  amount  of  a  note  ($283.88)  madi^ 
by  one  Huntington,  whicli  it  was  alleged  the  defendant  sold 
to  Brown  in  1849,  and  which  had  been  paid  to  the  latter; 
also,  for  moneys  received  by  Brown,  to  and  for  the  use  of  the 
defendant,  and  money  paid  by  the  latter  to  the  former  during 
the  six  years  prior  to  1851;  and  also,  for  mrork.and  labor 
done  and  performed  by  the  defendant .  for  Brown,  i^  the 
years  1846, 1847  and  1848.  Tbe  finding  of  the  referee  dis- 
poses of  both  these  defenses  adversely  to  the  defendant.  It 
is  found  that  the  plaintiff  was,  at.  the  commeiK^ment  of 
the  action,  the  owner  and  holder .  of  the  notes,  having  pur^ 
chased  them  for  a.  valuable  consideration;  that  at  the  time 
of  the  sale  of  the  Huntington  note  to  Brown,,  the  defendant 
was  indebted  to  him  inasumof  money.exeeedijQgthe  amount 
of  the  nete,  for  certain  professional  services,  toi^rard  the  pay- 
ment of  which^  by.  ftuageemQUt  between,  the  parties,  tjie  n^te. 
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was  to  apply ;  and  Brown,  at  the  receipt  thereof^  in  pursuance 
of  the  agreement,  applied  it  in  part  payment  of  tlie  defend- 
ant's indebtedness ;  and  that  the  defendant  failed  to  prove  any 
matter  of  set-off  mentioned  in  his  answer.  The  findings 
are  not  the  snbject  of  review  in  this  court.  It  was  compe- 
tent for  the  Bnpreme  Court  to  have  raviewed  the  case,  both 
upon  the  facts  and  the  law,  but  our  jurisdiction  extends  only 
to  the  determination  of  legal  questions.  We  can  not  look 
into  the  evidence  to  determine  whether  the  facts  were  or  were 
not  correctly  found;  but  taking  them  as  found  by  the 
referee,  otur  power  is  limited  to  the  inquiry  whether  he 
deduced  the  proper  legal  conclusions  from  them.  That  there 
was  no  error  in  this  respect  is  clear ;  and  there  must  be  an 
afiBrmance  of  the  judgment,  unless  some  error  was  committed 
on  the  trial  to  the  prejudice  of  the  defendant. 

The  defendant's  counsel,  in  his  points,  insists  that  there 
were  several  errors  of  the  latter  description.  Those  pointed 
out  will  be  briefly  noticed : 

1.  Elijah  Brown,  the  person  who  transferred  the  notes  to 
the  plaintiff,  was  sworn  and  examined  as  a  witness  in  his 
behalf,  the  defendant  objecting  on  the  grounds  of  the  defec- 
tiveness of  the  notice  given  of  his  examination,  in  not  speci- 
fying the  points  on  which  he  would  be  examined.  The  objec- 
tion assumed  that  Brown  was  the  assignor  of  the  plaintiff's 
demand  within  the  meaning  of  section  399  of  the  Code,  as  the 
section  read,  and  the  law  stood  at  the  time  of  the  trial ;  and  that 
in  all  cases  the  ten  days'  notice  of  the  intended  examination 
of  such  assignor  must  be  given.  But  it  is  now  settled  that  the 
person  transferring  a  promissory  note  is  not  the  assignor  of  a 
thing  in  action  within  the  meaning  of  section  899.  {Porter  v. 
Patter  18  K.  Y.,  62),  and  that  it  is  only  in  cases  where  such 
assignor  is  to  be  examined  against  an  assignee,  or  an  execu- 
tor or  administrator,  that  notice  of  his  intended  examination 
is  required  to  be  given.  (  Ywrlewr  v.  Li/vmgsion^  8  Kern.  248 ; 
BidioeU  v.  I%6  Aetor  Mutual  Insunmce  Compcmy^  16  N. 
Y.,  208.)  The  witness,  therefore,  not  being  the  assignor 
of  the  plaintiff,  or  if  he  was,  the  defendant  not  being  an 
assignee,  or  an  executor  or  administrator,  no  notice  of  his 
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intended  examination  was  necessary.  He  was  a  competent 
witness  for  the  plaintiff  without  any  notice ;  and  whether  the 
one  attempted  to  be  served  was  defective  in  the  particular 
suggested  or  not  was  entirely  immaterial. 

2.  A  witness  by  the  name  of  Estes  detailed  the  particulars 
of  an  interview  between  the  defendant  and  Brown  at  Brown's 
office,  about  the  first  of  October,  1851,  some  two  months 
before  the  transfer  of  the  notes.  The  parties  were  trying 
to  settle.  The  account  books  of  Brown  were  produced  and 
his  account  with  the  defendant  looked  over  and  examined 
as  his  book  exhibited  it.  The  defendant  claimed  against 
Brown  $75  for  political  services,  in  promoting  his  election 
to  the  office  of  district  attorney,  and  that  of  his  brother 
John  to  the  office  of  sheriff,  and  this  was  all  the  claim  he 
made.  £8te3,  further  testified :  ^^  I  recollect  defendant  said 
Brown's  account  was  all  right,  and  be  would  allow  it, 
if  Brown  would  aUow  his."  This  evidence  was  objected 
to  by  the  defendant  for  the  reason  tliat  the  parties  werie 
negotiating  a  settlement;  but  the  objection  was  overruled 
and  the  evidence  received ;  it  was  not  objectionable,  at 
least  for  the  reason  assigned.  The  fact  that  the  parties 
were  attempting  to  settle  was  no  ground  for  excluding  any 
admission  by  the  defendant  of  tlie  correctness  of  Brown's 
account  against  him.  It  was  not  an  offer  or  proposition  made 
for  the  purpose  of  effecting  a  settlement,  but  the  declaration 
of  a  fact  after  looking  over  the  items,  viz. :  that  "  Brown's 
account  was  aU  right."  The  admissions  of  distinct  facts 
during  negotiation  for  a  settlement  are  always  competent 
evidence  against  the  party  making  them.  In  this  case  the 
proof  was  extremely  pertinent,  as  a  distinct  admission  that 
all  the  items  of  account  then  looked  over  were  correct ;  and 
also,  as  tending  to  show  that  the  defendant,  then  (some  two 
months  before  the  commencement  of  the  action)  made  no 
claim  or  pretense  that  he  had  paid  anything  on  the  notes  in 
suit,  or  that  he  had  any  set-off  or  claim  against  Brown,  not 
credited  on  Brown's  books,  except  the  claim  lor  political 
services. 
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3.  At  the  cloee  of  the  examination  of  Estee  and  Brown,  the 
plaintiff  offered  Brown's  book  containing  the  accoun^looked 
over  and  examined  by  defendant  as  testified  to  by  both  those 
witnesses,  not  as  evidence  of  any  items  not  proved,  but  to 
identify  the  acconnts,  and  as  confirmatory  testimony.  This 
book  had  been  in  court  and  referred  to  on  the  examination  of 
both  Brown  and  Estes.  The  defendant  objected  to  it  as  being 
incompetent  and  immaterial,  and  not  beii^  proved  according  • 
to  the  rules  of  evidence^  and  that  the  admissions  in  reference 
to  it  were  made  during  an  effort  to  settle.  After  receiving 
inrther  proof  that  the  book  was  the  same  produced  at  Brown's 
office,  that  it  contained  the  same  charges^  and  were  (JI  cor- 
rect and  were  all  looked  over  by  the  defendant,  and 
there  had  been  no  alteration  in  the  account  since  such  exam- 
ination, the  referee  overruled  the  objectioi^s,  and  decided 
to  receive  the  book  for  the  purposes  offered.  This  was  not 
error.  The  book  had  been  looked  over  by  the  defendant  and 
the  accounts  admitted  to  be  correct,  on  which  were  all  the 
credits  of  the  defendant,  which  he  claimed  except  for  pre- 
tended political  services.  It  showed  a  balance  due  to  Brown 
over  and  above  the  notes  in  suit^  as  Brown  had  previously 
testified  was  the  fact,  of  $50.56 ;  but  what  these  items  were 
that  went  to  make  up  such  account,  and  which  the  defendant 
admitted  was  all  right,  could  not  be  understood  by  the  referee 
except  by  an  inspection  of  the  book.  It  was  not  offered  as 
any  evidence  of  itself,  of  the  correctness  of  its  contents,  but 
to  show  what  were  the  items  of  account  referred  to  in  the 
testimony  of  Estes  and  Brown.  It  is  to  be  observed  that  the 
evidence  as  to  the  state  of  the  accounts  between  Brown  and 
defendant  in  October,  1851,  was  principally  pertinent  as  bear- 
ing on  the  question,  whether  at  the  timo  of  the  transfer  of 
the  notes.  Brown  had  not  an  unsettled  account  against  the 
d^endant  for  professional  services,  more  than  enough  to 
balance  any  claims  of  the  latter  against  him,  and  which 
could  be  the  subject  of  a  set-off. 

4.  The  evidence  tended  to  show  that  the  note  against 
Huntington,  was  by  agreement,  received  by  Brown  from  the 
defendant  toward  costs  due  him  from  the  latter  in  the  Angell 
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chancery  suit,  and  that  Brown  wsus  to  make  that  application 
of  a  portion  of  its  proceeds.  With  the  view  of  showing  the 
application  of  the  note  on  these  costs,  the  plaintiff  offered 
Brown's  chancery  register  in  evidence.  It  was  objected  to 
for  the  same  reason  as  his  account  book  before  mentroned.  I 
think  the  evidence  was  admissible,  but  if  otherwise^  it  could 
not  possibly  have  prejudiced  the  defendant.  Brown  had 
previously  testified  to  the  application  by  him  of  enough  of 
the  note  to  satisfy  the  bill  of  costs  in  the  Angell  suit,  and  the 
entry  in  his  chancery  register  of  the  fact  had  been  proved 
without  objection. 

5.  The  case  states  that  before  the  termination  of  'the  trial, 
the  plaintiff  offered  in  evidence  all  the  papers,  receipts  and 
bills  of  costs  before  proved  and  marked  by  the  referee, 'and 
that  the  defendant  objected  to  them,  on  the  grotind  that 
they  were  incompetent  and  immaterial  evidence,  and  the  acts 
and  declarations  of  third  persons.  There  was  no  force  in  the 
objection.  There  were  receipts  for  money  which  Brown  tea- 
tiiied  he  paid  for  the  defendant,  and  his  bills  of  costs  against 
him.  After  the  bills  of  costs  were  proved  without  objection, 
they  were  properly  produced  and  put  in  evidence.  Had  they 
been  received  as  proof  of  the  services,  and  the  value,  from 
the  amount  at  which  they  were  taxed,  without  other 
proof,  there  might  have  been  some  ground  for  the  objection ; 
but  after  proof  of  the  services,  and  the  value,  and  taxation, 
and  the  charges  on  the  account  book  of  such  bills,  and  credits 
to  the  defendant  of  the  amoimt  belonging  to  him,  and  his 
declaration  that  the  account  was  all  right,  it  cannot  be  pre- 
tended that  it  was  illegal  to  produce  the  bills  as  taxed. 

6.  It  is  insisted  that  the  referee  erred  in  receiving  the 
evidence  of  the  witness,  John  Brown,  to  contradict  that  of 
the  defendant's  witness,  Philip  G.  Schermerhom.  But  a 
complete  answer  to  the  point,  is  that  Brown's  testimony  was 
received  without  objection.  When  the  plaintiff  first  pro- 
posed to  show  by  Brown,  a  conversation  with  Schermerhom, 
with  a  view  of  impeaching  or  discrediting  his  testimony,  the 
defendant  objected  on  the  ground  that  Schermerhom 's  atten* 
tion  had  not  been  called  to  the  alleged  conversation,  or  the 
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time  or  place  of  it;  and  the  objection  was  siiBtained.  At  a 
subsequent  stage  of  the  trial  Brown  was  recalled  by  the  plain- 
tiff, and  testified  to  a  conveisation  with  Schermerhom  the 
&11  before  the  trial,  in  which  the  latter  stated  in  substance, 
that  he  had  never  heard  any  conversation  between  Elijah 
Brown  and  the  defendant,  and  should  not  swear  to  any ;  that 
he  was  not  a  witness  in  the  case,  nor  did  he  know  anything 
tibont  it.  It  was  this  evidence  to  which  no  objection  was 
made  by  the  defendant,  that  is  now  claimed,  the  referee 
wrongly  neceived.  Not  having  objected,  but  on  the  contrary 
consented  to  its  being  given,  it  is  quite  too  late,  on  appeal,  for 
the  defendant  to  allege  its  reception  as  a  ground  of  error. 

These  were  all  the  rulings  on  the  trial  now  claimed  to  have 
been  erroneous.  I  am  of  the  opinion  that  the  defendant's 
exceptions  to  then^  were  not  well  taken.  The  judgment  of 
the  Supreme  Court  should  be  afiirmed. 

All  concurring, 

Judgment  affirmed. 
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Jebbmiah  S.  Hakes  v.  John  M.  Peck. 

Where  a  party  porohaaes  a  tract  of  land  at  a  prioe  named,  and  pays  for  the 
same  in  a  oity  lot,  stipulating  that  said  lot  shall  sell  within  one  year  at  that 
prioe  or  over,  and  in  oase  of  its  not  selling  for  that  amount  he  will  make  up 
the  deficiency  in  cash,  etc.,  the  other  party  is  at  liberty  to  sell  said  lot  at 
public  auction  at  any  time  during  the  year,  and  if  it  does  not  bring  the  price 
stipulated  the  party  will  be  liable  for  the  deficiency. 

The  plaintiff  sold  to  the  defendant  a  tract  of  land  for 
$1,500,  and  received  in  payment  therefor  lot  nnmber  ten, 
on  a  map  of  lands  made  for  S.  Oowell,  lying  on  River  street, 
in  the  city  of  Troy,  valued  at  the  same  snm.  The  defendant 
at  the  time  of  sale  signed  a  written  agreement  by  which  he 
stipulated  that  the  said  lot  should  sell  within  one  year  at  that 
price  or  over,  and  in  case  of  its  not  selling  for  that  amount 
that  he  would  make  up  the  deficiency  in  cash  to  said  Hakes, 
within  sixty  days,  with  interest  after  such  sale.  This  agree- 
ment was  dated  21st  October,  1854.  The  deeds  were  executed 
at  the  same  time.  The  plaintiff  held  the  lot  until  15th  of 
June,  1855,  when  he  sold  the  same  at  public  auction  in  Troy, 
for  $1,350.  Public  notice  was  given  of  the  sale  by  advert 
tisements,  which  were  posted  about  the  city.  Notice  was 
given  of  the  sale  to  Peck.  He  was  at  the  place  of  sale  a 
short  time  before  it  took  place. 

Evidence  was  given  on  the  part  of  the  plaintiff  to  show 
that  the  lot  had  depreciated  in  value  from  October,  1854,  to 
the  time  of  sale,  and  till  October,  1855.  To  this  evidence 
the  defendant  objected,  and  his  objection  being  overruled  he 
excepted. 

The  defendant's  counsel  moved  for  a  dismissal  of  the  com- 
plaint on  the  ground  that  no  breach  of  the  contract  was 
proved,  and  that  no  cause  of  action  had  accrued  at  tlie  time 
of  tlie  commencement  of  the  action.  The  oourt  denied  the 
motion,  to  which  the  defendant  excepted.  The  court  decided 
that  the  plaintiff  was  entitled  to  recover  and  directed  the  jvxy 
to  find  a  verdict  for  the  plaintiff,  to  which  the  defendant's 
coun^l  excepted.    The  exceptions  were  directed  to  be  heard 
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at  a  General  Term  in  the  first  instanoe.    Judgment  was 
ordered  for  the  plaintiff. 

John  H,  Reynoldsy  for  the  appellant. 

«/.  A,  MiUofrd^  for  the  respondent. 

Ingraham,  J.  The  principal  question  in  this  case  depends 
npon  the  constmction  of  the  agreement  between  the  parties, 
by  which  the  defendant  undertook  to  make  up  the  deficiency 
if  the  lot  did  not  within  a  year  bring  $1,600:  The  defendant 
contends  that  he  had  a  right  at  any  time  within  the  year  to 
find  a  purchaser  at  that  sum,  and  that  the  sale  by  the  plain- 
tiff before  the  year  expired  put  it  out  of  the  power  of  the 
defendant  to  fulfill  his  agreement.  I  do  not  see  anything  in 
the  contract  that  rendered  it  necessary  fcnr  Hakes  to  hold  the 
title  to  the  lot  for  the  year.  The  agreement  was  that  it 
should  sell  for  $1,500  within  one  year,  and  if  after  Hakes 
had  sold  the  lot  the  purchaser  had  resold  it  within  the  year 
for  $1,500,  that  would  have  been  a  defense  to  this  action. 
Nor  is  there  anything  requiring  the  offer  of  $1,500  from  a 
purchaser  to  be  made  to  Hakes.  A  like  offer  made  in  good 
faith  to  the  purchaser,  even  if  refused  by  him,  would  have 
shown  the  value  to  be  $1,500  within  the  year,  and  an  offer 
to  the  purchaser  would  have  been  as  effective  to  fix  the  value 
as  a  like  offer  would  have  been  if  made  to  the  plaintiff. 

The  proper  construction  of  this  agreement  is,  that  Hakes 
should  ascertain  the  value  by  a  sale  some  time  within  the 
year  and  that  he  should  not  hold  the  lot  longer  than  that  time, 
and  afterward  by  selling  it  for  a  less  sum  than  $1,600,  charge 
him  with  the  deficiency.  The  contract  clearly  contemplated 
a  sale  within  the  year.  If  the  defendant  is  right  in  his  con- 
struction, there  could  be  no  sale  within  the  year  for  less  than 
$1,500.  But  if  so  how  could  there  be  a  deficiency  made, 
or  how  could  the  amount  of  deficiency  be  ascertained  ?  Not 
before  the  year  expired,  because  if  so  the  defendant's  claim 
to  have  the  whole  year  to  find  a  purchaser  would  <  fail  If 
after  the  year,  that  would  be  contrary  to  the  contract  which 
provided  for  paying  any  deficiency  within  the  year.    The 
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oonstraction  pat  upon  the  cantraot  in  the  court  below  was 
the  correct  one,  viz. :  that  if  the  plaintiff  chose  to  sell  the 
lot  witliia  the  ensuing  year  it  would  bring  $1,500,  and 
if  it  did  not  the  defendant  would  make  up  the  deficiency 
between  that  sum  and  the  amount  the  lot  should  bring  if 
sold  within  the  year.  Suppose  the  plaintiff  had  not  offered 
the  lot  for  sale  within  the  year,  could  he  have  maintained 
any  action  against  the  defendant  ?  I  think  not.  The  con- 
tract evidently  means  that  the  plaintiff  should  act  in  good 
faith  in  selling  at  a  reasonable  time  and  using  proper  means 
to  get  a  fair  price.. .  If  after  so  doing,  the  property  does  not 
bring  the  sum  agreed  on,  the  defendant  became  liable  to  pay 
the  difference. 

There  was  an  exception  to  the  admission  of  the  evidence 
showing  the  market  value  of  the  lot  daring  the  year.  Thi^ 
point  has  not  been  taken  before  us  on  the  argument.  The 
evidence  was  dearly  admissible,  if  for  no  other  purpose  to 
show  good  faith  on  the  part  of  the  phuntiff  in  making  the 
sale,  and  1  that  the  defendant  was  not  injured  by  selling  it 
within  and  before  the  termination  of  the  year. 

The  judgment  was  right,  and  should  be  affirmed. 

JoHNSOK,  J.  The  plaintiff  received  the  lot  of  land  in  ques- 
tion, of  the  defendant,  at  a.valuation  of  $1,500,  with  a  stipu- 
lation  from  the  latter  that-  ^^said  lot  shall  sell  within  one  year 
at  that  price  or  over,  and  in  case  of  its  not  selling  for  that 
amount  I  will  make  up  the  deficiency  in  cash  to  said  Hakes 
within  sixty  days,  with  intei^t  after  said  sale."  The  stipu* 
lation  is  dated  the  21st  of  October,  1854.  The  plaintiff  sold 
the  land  at  public  auction  Jtme  18, 1855,  for  $1,250,  which 
was  the  highest  sum  bid.  The  action,  is  for  the  deficiency. 
The  stipulation  plainly  contemplates  a  sale  by  the  plaintiff 
of  the  prenttses,  for  the  purpose  of  converting  the  same  into 
money  within  the  year  ensuing  its  date,  and  provides  for  the 
payment  of  any  deficiency  in  case  there  should  be  any  upon 
such  sale.  The  sale  was  of  course  to  be  made  by  the  plain* 
tiff,  as  he  was  the  sole  owner  and  at  liberty  to  sell  or  retain 
the  premises  at  his  option.    If  ho  elected  to  keep  the  lot,  it 
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operated  as  a  satisfaction  of  the  $1,500,  at  which  it  was 
valued.  If  he  elected  to  sell,  the  stipnlation  provided  that 
it  should  bring  $1,500  or  over,  upon  such  sale,  within  the  year, 
or  the  deficiency  should  be  paid  with  interest  from  the  date 
of  the  sale. 

The  only  question  in  the  case  is,  at  what  time  within  the 
year  could  the  plaintiff  sell  and  hold  the  defendant  to  his 
stipulation  ?  The  answer  seems  to  me  very  plain.  No  time 
of  sale  is  fixed  by  the  instrument  except  "  within  one  year." 
And  as  it  is  left  optional  with  the  plaintiff  to  sell  or  not,  as 
he  might  choose,  it  follows,  I  think,  very  clearly,  that  he  was 
to  be  at  liberty  to  seU  at  sny  time  within  the  year  when  it 
might  be  desirable  on  his  part  to  convert  the  land  into 
money.  Of  course,  there  was  an  implied  obligatiou  on  the 
part  of  the  plaintiff  to  act  in  good  faith,  and  obtain  the  best 
price  which  could  be  obtained  with  reasonable  exertion. 
There  is  no  pretense  that  this  has  not  been  done.  The 
defendant  had  notice  of  the  sale,  and  was  present,  but  did 
not  offer  to  take  the  lot  at  the  $1,500,  or  any  other  price. 
He  certainly  had  then  a  fair  opportunity  of  canceling  his 
obligation  by  taking  the  lot  off  the  plaintiff's  hands.  This 
he  declined  or  neglected  to  do.  It  is  claimed  on  behalf  of 
the  defendant  that  he  had  the  whole  of  the  year  within 
which  to  make  the  required  sum  by  a  sale  of  the  lot,  and 
that  he  was  to  be  the  actor,  and  the  plaintiff  had  no  right  to 
sell  until  the  last  day  of  the  year.  But  this  is  a  mistake. 
The  plaintiff  was  to  be  the  actor.  He  could  sell  or  not  aa 
he  chose.  If  he  sold,  it  was  to  be  at  the  defendant's  risk  aa 
to  price,  and  this  right  he  has  exercised  within  the  general 
limit.  Clearly  the  defendant  had  no  power  to  sell,  or  to 
control  the  plaintiff  as  to  time  within  the  general  scope 
He  might  have  found  a  purchaser  for  the  plaintiff  had  he 
chosen  so  to  do  at  the  valuation,  or  offered  to  take  the  land 
at  that  price  himself,  at  any  time  before  the  plaintiff  elected 
to  sell,  or  at  the  time  of  the  sale,  and  thus  have  absolved 
himself  from  his  obligation.  But  he  could  not  lie  still,  and 
compel  the  plaintiff  to  keep  the  land  through  the  year,  as 
that  was  no  part  of  the  stipulation.    The  meaning  of  the 
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agreement  is  that  the  lot  should  sell  at  any  time  within  the 
year  at  which  the  plaintiff  might  .in  good  faith  deaire  and 
elect  to  seU,  for  the  valuation  or  over.  As  it  was  sold  for 
less,  at  a  fair  sale,  within  the  time,  the  defendant  is  liable 
for  the  deficiency  with  interest. 

The  judgment  of  the  Supreme  Court  is  right,  and  should 
be  affirmed. 

All  concur  except  Denio,  Gh.  J.,  and  Seldeet,  J.,  who 
dissent. 

Judgment  affirmed. 
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Jamss  8.  Oabpxntibb  v.  Jambs  S.  Whxet,  Administrator 
of  James  C.  Willet,  sheriff,  deceased. 

Where  a  Judgment  ia  rendered  in  a  cue  where  the  defendant  i«  snfoject  to  an 
arreet  and  imprieonment,.  It  ahonld  be  ao  stated  fai  the  judgment^  If  the  plain- 
tiff wiflhee  to  avail  himself  of  such  remedy. 

The  subeequent  Indoreement  by  the  justice  that  execution  against  the  body  is 
to  issue,  is  not  sufficient.  Such  enttji  to  be  available,  must  be  entered  in  and 
become  a  part  of  the  Judgment. 

The  sheriff  when  sued  for  an  escape  may  avail  himself  of  the  defense^  that  the 
defendant  was  not  subject  to  arrest  on  the  execution. 

Thb  action  was  for  the  escape  of  one  Donghty,  who  was 
committed  to  the  custody  of  the  late  James  0.  Willett,  sh  eriff 
of  New  York,  under  an  execution  issuing  out  of  the  third 
district  court  of  the  city. 

On  the  trial  it  appeared,  that  on  the  12th  November,  1857, 
the  plaintiff  recovered  judgment  against  Samuel  H.  Doughty 
for  $267.50,  in  the  third  district  court  of  the  city  of  New 
York.  The  plaintiff  sued  as  the  assignee  of  one  Thomas 
France,  and  stated  the  following  cause  of  action :  On  tlie 
2d  May,  1857,  Doughty  held  a  judgment  against  Alfred  S. 
Bates  and  Thomas  France,  amounting  on  that  day  to  $369.18. 
France  paid  Doughty  $100  in  cash  thereon,  and  delivered  to 
him  as  collateral  security  for  the  balance,  $269.18,  and  inter- 
est to  grow  due  thereon,  and  costs,  three  promissory  notes  not 
due,  against  third  parties,  one  for  the  sum  of  $159.41 ;  another 
for  $232.28 ;  and  another  for  $212.50.  About  the  same  time, 
France  sold  and  assigned  to  the  plaintiff  the  promissory  notes 
BO  delivered  to  Doughty,  subject  only  to  the  claim  of  the  latter, 
for  the  sum  of  $269.18,  residue  of  his  judgment,  with  interest 
and  costs.  Upon  the  notes  becoming  due,  they  were  paid  to 
Doughty  in  full ;  after  such  payment  the  plaintiff  applied 
to  Doughty  for  the  promissory  notes,  or  for  the  payment  to 
him  of  the  balance  of  their  proceeds  (about  $300)  after 
deducting  the  amount  due  to  Doughty ;  but  Doughty  refused 
to  deliver  to  him  the  promissory  notes  or  either  of  them,  or  to 
pay  to  him  the  proceeds  of  said  notes,  or  any  part  thereof. 
Doughty  appeared  in  the  action  and  answered.    The  cause 
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was  tried,  and,  as  stated,  on  12th  November,  1867,  the  justice 
rendered  jadgment  for  plaintiff  for  $250  damages,  the  extent 
of  his  jurisdiction,  and  $17.50  costs.  On  the  13th  November, 
1857,  the  justice,  on  an.  affidavit  of  the  plaititiff,  ordered  an 
execution  to  issue  against  Doughty's  body ;  and,  on  15tb  No- 
vember, execution  was  issued  accordingly,  and  Doughty  was 
arrested  and  delivered  into  the  custody  of  the  sheriff.  On 
the  18th  November,  the  sheriff  took  from  Doughty,  and  sure- 
ties, a  bond  for  the  liberties  established  for  the  jail  of  the 
city  and  county  of  New  York.  On  the  evening  of  the  21st 
November,  at  about  7  o'clock,  Doughty  was  seen  by  France, 
at  his  home  in  Hudson  City,  in  the  State  of  New  Jersey; 
about  8  o'clock  of  the  same  evening,  France  informed  the 
plaintiff  of  the  fact ;  and  the  latter  immediately  made  out 
the  summons  in  this  suit,  and  a  copy,  and  delivered  them  to 
France,  to  be  served,  and  Franoe  duly  served  the  summons 
on  the  defendant  about  11  o'clock  of  the  same  evening. 

On  the  19th  November,  1857,  Doughty  appealed  to  the 
Common  Pleas  from  the  judgment  of  the  district  court.  On 
that  day,  he  served  upon  the  justice  a  notice  of  appeal,  and 
the  undertaking  required  by  law,  which  was  approved  by  the 
justice,  and  at  the  same  time  paid  the  costs,  and  also  the  fee 
for  return.  It  was  not  stated  in  the  judgment  of  the  jus- 
tice, that  the  defendant  was  subject  to  «rrest  thereon. 

At  the  close  of  the  testimony,  the  defendant  moved  for  a 
nonsuit  on  the  following  grounds :  1st.  That  no  judgment 
has  been 'produced  or  shown  by  the  plaintiff,  authorizing  the 
arrest  of  Doughty «  2d.  That  the  execution  is  whoUy  void, 
and  the  defendant  was  not  bound  to  keep  the  prisoner. 
8d.  That  no  escape  is  shown  to  have  existed  at  the  time  of 
service  of  the  process  on  the  sheriff.  4th.  That  the  appeal 
and  undertaking,  and  approval  thereon,  suspended  or  super- 
seded the  right  to  detain  the  defendant.  Doughty,  in  custody. 

The  court  granted  the  motion,  and  ordered  a  dismissal  of 
the  complaint,  to  which  decision  the  plaintiff  excepted. 

Judgment  having  been  entered  accordingly  against  the 
plaintiff  he  appealed  to  the  General  Term,  where  the  same 
was  affirmed ;  and  he  now  appeals  to  this  comrtw 
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J.  K.  Porter^  for  the  plaintiff. 

j4.  J.  Vanderpodj  for  the  defendant. 

Wbioht,  J.  If  the  procesa  by  virtue  of  which  Doughty  was 
'  arrested  and  imprisoned  was  void,  an  action  for  his  escape  could 
not  be  supported.  That  the  process  is  void  is  a  defense  to  the 
sheriff,  upon  the  principle  that  having  no  right  to  detain 
the  defendant,  the  creditor  has  lost  nothing  by  the  escape. 
{Phelps  V.  Barton^  13  Wend.,  18;  Horton  v.  Eendershoij 
1  Hill,  118 ;  Albro  v.  Ward^  8  Mass.,  79 ;  Canstcmt  v. 
Chapma/n,^  2  Queen's  Bench,  771.)  The  question,  there- 
fore, is,  was  the  execution  by  which  Doughty  was  taken 
issued  with  or  without  authority?  If  unauthorized  he  was 
not  legally  in  custody,  and  the  plaintiff  cannot  complain  that 
the  officer  suffered  one  unlawfully  detained  to  escape. 

The  execution  by  which  he  was  arrested,  and  committed 
to  the  custody  of  the  defendant,  as  sheriff  of  Kew  York, 
issued  out  of  the  third  district  .court  of  the  city.  On  the 
15th  of  September,  1857,  the  plaintiff,  as  assignee  of  one 
Thomas  France,  brought  a  suit  against  Doughty  in  the  dis- 
trict court.  After  successive  adjournments,  the  cause  was 
tried,  and  on  the  12th  November,  1857,  the  justice  rendered 
judgment  against  the  defendant  for  $250,  damages,  and 
$17.50,  costs,  and  the  same  was  entered  on  tlie  docket.  It  was 
not  stated  in  this  judgment  that  the  defendant  was  subject 
to  arrest  and  imprisonment  thereon.  The  day  following  the 
rendition  of  the  judgment,  the  plaintiff  made  affidavit  ^^  that 
judgment  has  been  rendered  for  the  plaintiff,"  etc.,  and  on 
that  affidavit  the  justice  indorsed  ^^  execution  against  the 
body  to  issue,  Wm.  B.  Meech,  Justice,  November  13th,  1857." 
The  clerk  noted  in  the  docket  this  order  of  the  justice,  and 
issued  execution  accordingly,  to  a  constable  who  made  the 
arrest.  The  proceeding  is  claimed  to  be  without  legal  justi- 
fication, and  I  think  rightly. 

The  act  of  April,  1857,  entitled  ^^  An  act  to  reduce  the 
several  acts  relating  to  the  district  courts  in  the  city  of  Kew 
York  into  one  act,"  provides  as  follows :  "  When  a  judgment 
is  rendered  in  a  case  where  the  defendant  is  subject  to  arrest 
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and  iniprisonmeDt  thereon,  it  muBt  be  so  stated  in  the  judg- 
ment and  entered  in  the  docket."  (Laws  of  1857,  chap.  344, 
§  50.)  This  means  that  the  justice  must  adjudge  that  it  is 
a  case  in  which  the  party  is  subject  to  arrest,  and  the  right 
to  arrest  must  be  stated  in  the  judgment ;  in  other  words, 
form  a  part  thereof.  It  is  a  part  of  his  judicial  labor  and 
duty.  The  provision  cannot  be  regarded  as  merely  directory 
as  to  the  mode  of  proceeding  or  preserving  the  records  of  the 
district  court,  the  duty  being  judicial  in  its  nature.  The 
statute  requiring  the  act  to  be  done  is  imperative.  {BrackeU 
V,  Eastmom,^  17  Wend.,  32 ;  Sethy  v.  Howard^  3  Denio,  72.) 
It  is  a  limitation  of  jurisdiction,  and  not  a  statutbry  direction 
to  the  officers  of  the  court  If  the  provision  related  excln- 
sively  to  the  ministerial  act  of  making  an  entry  in  the  docket 
(which  in  this  case  was  to  be  done  by  the  clerk),  it  would  be 
otherwise.  It  was  no  part  of  the  judgment  rendered  on  the 
12th  November,  that  Doughty  was  subject  to  arrest  and 
imprisonment.  The  right  to  arrest  was  not  passed  upon  by 
the  justice.  However,  the  day  following  the  rendition  of 
the  judgment,  on  an  affidavit  of  the  plaintiff  that  Doughty  had 
received  the  money  for  which  the  judgment  was  obtained  in 
a  fiduciary  capacity,  the  justice  ordered  execution  to  issue 
against  his  person.  This  subsequent  proceeding  cannot  be 
supported.  On  the  13th  November  the  justice  had  no  juris- 
diction to  act.  He  was  fimctue  officio.  What  he  did  was 
not  merely  irregular,  but  void.  He  had  no  more  right  to 
order  an  execution  to  issue  against  the  person  on  the  day 
after  he  had  rendered  judgment  than  he  would  have  had 
three  months  thereafter.  The  district  courts  are  of  limited 
jurisdiction,  and  can  only  act  in  the  mode  pointed  out  by 
statute.  We  will  look  in  vain  for  any  provision  in  the 
act  of  1857  remodeling  these  courts  and  their  jurisdiction, 
for  authority  for  this  latter  proceeding.  There  is  nothing 
authorizing  the  justice  to  issue  an  execution  against  the 
person  upon  being  satisfied  by  evidence  after  judgment  and 
expa/rte  that  the  case  is  one  for  the  arrest  and  imprisonment 
of  the  defendant.  On  the  contrary,  this  feature  of  the  non- 
imprisonment  act  of  1831  was  expressly  repealed  as  to  the 

65 


514  Carpentibb  v.  Willbt.  [S^^f 

Opmion  of  the  Court;  per  Wright,  J. 

district  conrta  in  New  York  by  the  district  court  act  of  1857. 
<LawB  of  1881,  p.  413 ;  Laws  of  1867,  chap.  344,  §  81.) 
Altogether  another  jurisdiction  was  conferred.  It  was  made 
as  much  the  duty  of  the  justice  to  pass  upon  the  defendant's 
liability  to  an  arrest  as  upon  his  liability  in  the  action,  and 
to  embody  his  judicial  conclusion  in  his  judgment.  Kot 
'  having  done  this  when  the  judgment  was  rendered,  he  could 
not  afterward  amend  in  this  respect. 

The  district  courts  have  no  power  to  amend  their  judg- 
ments, even  if  the  proceedings  of  the  13th  November  could 
be  regarded  as  an  attempt  to  amend.  -  They  can  do  nothing 
requiring  the  exercise  of  discretion.  Having  rendered  judg- 
ment, from  that  time  they  are  mere  ministerial  ofScers.  But 
even  if  the  power  to  amend  existed,  what  was  done  the  day 
following  the  rendition  of  the  judgment  was  of  no  avail  and 
void.  The  statute  prescribes  that  the  defendant  may  be 
arrested  and  imprisoned  in  certain  cases,  and  that  the  right 
to  arrest  shall  be  stated  in  the  judgment,  that  is,  shall  form 
a  part  thereof;  and  no  other  order  or  form  of  order  will 
satisfy  this  requirement.  When  it  is  stated  in  the  judgment 
it  is  the  subject  of  review  on  appeal ;  and  it  is  the  only  way 
in  which  the  question  may  be  viewed  on  appeal.  It  was 
manifestly  intended  by  the  provision  to  secure  to  the  defend- 
ant the  right  of  appeal  from  an  adjudication  of  the  inferior 
court  involving  his  personal  liberty.  Gases  are  specified  in 
the  statute  where  the  defendant  is  subject  to  arrest  and 
imprisonment  (§  16),  and  if  it  be  a  case  where  the  defend- 
ant may  be  arrested,  the  execution  issued  by  the  clerk  for 
the  enforcement  of  the  judgment  may  direct  the  officer  to 
arrest  and  conmiit  him  to  the  jail  of  the  county,  until  he 
pay  the  judgment,  or  be  discharged  according  to  law.  (§  52.) 
This  execution  issues  of  course,  and  there  is  no  provision, 
as  in  the  non-imprisonment  act  of  1831,  for  ascertaining 
by  proof  ex  parte  after  judgment,  whether  it  be  a  case 
for  an  execution  against  the  body ;  nor  was  any  necessary. 
It  was  not  left  to  the  discretion  of  the  justice  or  clerk,  from 
which  there  could  be  no  appeal,  to  determine  upon  an  ex 
parte  hearing  after  judgment,  whether  it  was  a  case,  under 
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the  Btatate,  in  which  an  execution  should  go  against  the 
body.  It  must  be  determined  by  the  judgment  rendered  in 
the  action  whether  it  be  such  a  case,  or  there  is  no  provision 
for  determining  it  at  all,  and  being  made  a  part  of  the 
judgment,  the  right  of  appeal  on  this  ground  is  secured  to 
the  defendant. 

I  am  of  the  opinion,  therefore,  that  the  case  was  properly 
disposed  of  in  the  court  below.  Doughty  was  arrested  and 
detained  by  void  process,  and  no  action  can  be  maintained 
by  the  plaintiff  against  the  defendant,  as  sheriff,  for  suffering 
him  to  escape.  I  believe  the  prc^iosition  to  be  universally 
true  that  whenever  the  process  by  which  one  is  arrested  is 
void,  no  action  can  be  supported  for  his  escape.  When  the 
process  is  void  the  creditor  has  no  just  ground  of  complaint 
that  the  person  of  his  debtor  is  not  holden  in  custody  by  it. 

The  judgment  of  the  Superior  Court  shoidd  be  affirmed. 

MuLLiN,  J.  The  oa.  sa.  by  virtue  of  which  Doughty  was 
arrested  and  imprisoned  by  the  defendant  was  regular  on  its 
face,  and  therefore  a  protection  to  the  officer  for  so  arresting 
him.  {Hutchinson  v.  Brcmdj  9  N.  T.,  203;  Savacool  v. 
Bougkton^  5  Wend.,  170;  Chegaray  v.  JenkmSj  5  N".  Y.,  376; 
J^oble  V.  HaUiday^  1  id.,  330;  Weliber  v.  Oay^  24  Wend., 
485 ;  People  v.  Warren,  5  Hill,  440.) 

When,  however,  the  court  or  officer  has  not  jurisdiction  of 
the  person  or  subject-matter,  or  if  for  any  other  reason  the 
process  is  not  irregular  merely,  but  void,  the  officer  is  not 
protected,  but  is  liable  to  such  damages  as  the  injured  party 
has  sustained  by  reason  of  the  arrest.  {Smith  v.  Shea,  12 
Johns.,  257;  CoMe  v.  Cooper,  16  id.,  152.) 

The  process  in  this  case  is,  if  I  understand  the  respondent's 
counsel  correctly,  conceded  to  be  regular  on  its  face,  but  he 
insists  that  it  is  void,  because  the  statute,  section  50  of  chapter 
344  of  the  Laws  of  1857,  declares  "  that  when  a  judgment  is 
rendered  in  a  case  where  the  defendant  is  subject  to  arrest 
and  imprisonment  thereon,  it  must  be  so  stated  in  the  judg- 
ment and  entered  in  the  docket ;''  and  in  this  case  no  such 
entry  was  made  in  the  docket,  nor  did  such  statement  form 
at  any  time  a  part  of  the  judgment. 
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It  was  not  the  intention  of  the  legislature  to  make  the 
right  to  an  execution  against  the  body  depend  on  the  entry 
or  non-entry  in  the  docket  of  the  fact  that  the  case  was  one 
in  which  an  execution  against  the  body  might  issue.  Tliat 
process  is  given  by  a  general  law,  and  is  not  made  to  depend 
upon  any  condition  other  than  that  the  facts  make  a  case  in 
which  by  the  statute  an  execution  against  the  body  may  issue. 
The  right  of  the  party  in  whose  favor  a  judgment  is  rendered 
in  one  of  these  New  York  district  courts  in  a  case  in  whicli 
the  opposite  party  may  be  arrested,  on  an  execution  against 
the  body,  is  as  perfect  as  it  would  be  if  the  action  was  in  a 
court  of  record.  In  a  court  of  record  an  attorney  u&ually 
issues  the  execution,  and  issues  it  against  the  body  of  the 
defeated  party,  at  the  peril,  if  sued,  of  establishing  the  facts 
which  authorized  the  arrest. 

In  the  statute  under  consideration  it  is  not  said  that  the 
execution  against  the  body  shall  be  void  if  the  judgment  is 
not  entered  in  conformity  with  its  provisions.  The  language 
is  no  more  peremptory  in  reference  to  the  entries  in, the 
docket  than  are  the  provisions  of  the  Revised  Statutes. 
(3  Rev.  Stat.,  6  ed.,  456,  §  174.)  That  section  provides  that 
every  justice  shall  keep  a  book,  in  which  he  shall  enter  fifteen 
different  matters,  and  amongst  others  the  verdict  of  a  jury 
and  the  judgment  rendered.  This  docket  is  made  evidence 
of  the  facts  required  to  be  entered  therein.  In  JToff  v. 
Tutils  (6  Hill,  38),  this  provision  of  the  Revised  Statutes  was 
held  directory,  merely.  In  that  case  the  justice  had  omitted 
to  enter  judgment  on  a  verdict  in  his  docket  until  some  two 
or  three  days  aft«r  it  was  rendered.  On  error,  the  judgment 
was  held  valid.  {Hoihina  v.  Oorham,  25  N.  T.,  588 ; 
Ostrander  v.  Walter,  2  Hill,  329.)  This  court,  in  Walrod  t. 
Shvler  (2  Comst.,  134),  affirmed  the  same  proposition.  In 
Pond  V.  Negu%  (3  Mass.,  230),  the  assessors  of  a  school-dis- 
trict were  directed  by  statute  to  assess  the  district  tax  within 
thirty  days  after  the  clerk  had  certified  the  vote  raising  the 
tax.  It  was  held  the  statute  was  merely  directory,  as  there 
were  no  negative  words  in  limiting  the  power  to  make  the 
assessments    afterward.      The  same  reason  for  holding  a 
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statnte  directory  was  assigned  in  The  People  v.  AUen  (6 
Wend.,  486) ;  Ma/roharU  v.  Ijmgworihy  (6  Hill,  646) ;  ex  parte 
Heath  (3  Hill,  43) ;  The  People  v.  HMey  (12  Wend.,  481) ; 
Jackson  v.  Young  (5  Cowen,  269) ;  Striker  v.  KeUy  (7  Hill, 
9) ;  The  People  v.  Peck  (11  Wend.,  604) ;  Mohcmk  and  Bud- 
son  Rwilroad  Compcmy  (19  id.,  143). 

Ekdfield,  Ch.  J.,  in  HoUcmd  v.  Osgood  (8  Vt.,  276),  says : 
"  If  the  justice  failed  to  comply  with  the  requirements  of  a 
statute  merely  directory  as  the  mode  of  proceeding  or  pre- 
serving his  records,  it  was  never  held  that  the  proceedings 
became  ipso  facto  void.  Statutes  directing  the  mode  of  pro- 
ceeding by  public  officers  have  always  been  treated  as 
advisory,  and  not  intended  to  invalidate  the  vitality  of  the 
proceedings  themselves  unless  expressly  so  declared. 

There  is  a  propriety  in  requiring  the  entry  in  the  judgment 
on  the  docket,  whether  the  case  is  one  on  which  an  execution 
against  the  body  may  issue.  The  act  of  1857,  cited  supra^ 
provides  for  the  appointment  of  a  clerk  to  each  of  the  district 
courts  created  by  that  act,  and  makes  it  the  duty  of  such 
clerk  to  keep  a  docket,  and  to  enter  therein  the  several 
matters  specified  in  the  statutes.  The  clerk  also  issues  the 
execution,  and  unless  he  has  some  means  of  being  informed 
whether  the  case  is  one  in  which  an  execution  may  go  against 
the  body,  he  would  be  incurring  great  risk  in  issuing,  as  well 
as  in  refusing  to  issue,  such  process.  The  justice  holding  the 
court  is  the  only  person  from  whom  he  can  safely  receive 
directions,  and  to  prevent  mistakes  through  forgetfulness  or 
other  cause,  it  is  required  that  fact  shall  be  entered  in  the 
judgment.  The  requirement  is  obviously  for  the  benefit  and 
protection  of  the  clerk.  The  right  of  the  party  to  it  is  not 
dependent  on  the  entry,  and  this  provision  was  not  designed 
to  confer  or  qualify  such  right.  But  it  is  argued  that  it  is  a 
part  of  the  justice's  judicial  duty  to  determine  whether  the 
ease  is  one  in  which  an  execution  against  the  body  may  issue, 
and  that  the  directions  to  which  reference  has  been  made 
hold  that  making  entries  in  a  docket  do  not  apply  to  tliese  .^^^ 
cases.    Those  cases  consider  the  statute  directory  because  the    J   y 
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act  is  miniBterial ;  this  act  is  judicial,  and  is  not  therefore 
within  the  principle  of  those  cases. 

I  think  the  decision  of  the  question  is  a  judicial  act.  But 
I  do  not  think  that  the  statute  is  any  the  less  a  directory  one 
on  that  account.  The  form  of  the  execution  is  not  any  part 
of  the  merits  of  the  controversy  between  the  parties.  A 
decision  upon  it  is  the  decision  of  a  question  collateral  to  the 
merits  and  not  intended  to  affect  them,  but  is  for  the  protec- 
tion of  an  officer  of  the  court. 

It  seems  to  me  the  clerk  had  the  right  to  issue  an  execu- 
tion against  the  body  at  the  risk  of  proving,  in  an  action  for 
false  imprisonment,  that  the  case  was  one  in  which  such  an 
execution  might  issue. 

Had  the  statute  made  the  entry  in  the  judgment  that  ^^  the 
ease  was  one  m  which  an  execution  against  the  body  could 
issue  "  a  condition  precedent  to  the  right  to  such  process,  no 
doubt  would  have  existed  as  to  the  correctness  of  tlie  ruling 
of  the  court  below.  But  the  law  imposes  no  such  condition, 
the  right  to  an  execution  against  the  body  in  an  action  for  the 
oouversion  of  personal  property  is  as  perfect  in  one  of  the  dis- 
trict courts  as  it  is  in  the  Supreme  Court,  and  it  should 
not  be  deemed  to  be  taken  away  unless  by  an  express  enact- 
ment. 

It  is  said  that  although  the  action  against  Doughty  was 
trover,  yet  it  does  not  follow  that  an  unlawful  conversion 
was  proved,  and  that  it  may  have  been  that  the  justice  ren- 
dered judgment  for  the  plaintiff  in  that  action  on  the  ground 
that  the  defendant  was  indebted  to  him  in  the  amount  named 
in  the  judgment,  and  that  the  fair  inference  from  the  facts 
is  that  the  justice  must  have  deemed  the  case  one  in  which 
an  execution  against  the  body  could  not  issue,  otherwise  he 
would  have  incorporated  in  the  judgment  the  decision  that 
such  an  execution  could  issue. 

The  sheriff  cannot  go  behind  the  judgment  and  inquire 
whether  the  proceedings  were  or  were  not  r^ular.  The 
judgmen^t  concludes  him  as  well  as  the  defendant  against 
whom  it  is  rendered.  But  he  may  show,  when  sued  for  an 
escape,  that  the  defendant  named  in  the  process  was  not 


1864.]  CABPXimxR  V.  WnxBT.  519 

Opinion  of  the  Court,  per  Muluk,  J. 

liable  to  arrest.  (Phelps  v.  Barton^  13  Wend.,  68 ;  ^ay  v. 
Hogebaom,^  11  Johns.,  433:) 

On  the  proof  in  this  case  the  appropriation  of  the  pro- 
eeeds  of  the  notes  was  fully  established.  The  notes  and 
their  proceeds  were  assigned  to  the  plaintiff,  subject  to  the 
lien  of  Doughty,  for  some  $211.  They  were  for  a  mnxsh 
larger  sum  than  the  lien,  and  they  were  admitted  to  have 
been  fully  paid  to  Doughty.  A  demand  was  made  by  the 
plaintiff  of  the  balance  in  Doughty's  hands,  and  refused. 
The  question  is  whether  on  this  state  of  facts  a  case  was 
made  that  entitled  the  plaintiff  to  an  exeoution  against  the 
bodv? 

Doughty  had  a  right  to  receive  pay  on  •  the  notes,  and  on 
payment  to  surrender  them  to  the  parties  entitled.  There 
could  not  he  a  conversion  therefore  of  the  notes.  ( Weymtmth 
V.  Boyer^  1  Vesey,  Jr.,  424 ;  Paley's  Agency,  79,  80,  and  cases 
cited.)  Nor  would  the  action  of  trover  lie  for  the  excess  of 
the  proceeds  after  paying  Doughty's  claim  thereon.  {OrUm 
▼.  Butler^  5  B.  &  Aid.,  652.)  Trover  originally  lay  for 
the  recovery  of  property  lost  by  the  plaintiff  and  found  by  the 
defendant  and  converted  by  him  to  his  own  use.  After  a 
while  the  loss  and  finding  were  treated  as  mere  fictions,  and 
the  plaintiff  was  entitled  to  recover  damages  for  the  unlawful 
taking  or  detention  of  personal  property  of  which  he  was 
owner,  or  to  the  possession  of  which  he  was  entitled.  To 
maintain  the  action,  therefore,  there  must  be  some  specific 
property  to  which  the  plaintiff  can  establish  a  present  right 
of  possession.  It  is  not  enough  that  there  is  some  property 
in  the  possession  of  the  defendant  to  which  plaintiff  is  enti- 
tled, but  he  must  on  his  declaration  or  complaint  designate 
the  property,  so  that  it  can  be  ascertained  and  its  value  esti- 
mated. {Pettit  V.  Bouser^  1  Miss.,  64.)  It  is  not  essential 
that  the  plaintiff  should  be  able  to  describe  the  property  with 
much  particularity,  but  enough  must  be  alleged  to  distinguish 
it.  (1  Chitty's  PL,  363-365 ;  2  id.,  369,  370.)  When  the 
property  sued  for  is  bank-bills,  it  is  a  sufficient  description  to 
say  so  many  bills  of  a  bank,  naming  it,  of  such  and  such 
denominations.  {Daws  v.  ReynoU^  Lalor's  Supp't,  407.)  Where 
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it  is  coin  that  is  claitnod,  it  may  be  described  by  saying  so 
many  dollars,  or  half  dollars,  in  a  k^,  box  or  other  package. 
(Comyn's  Digest,  Title,  Action  on  the  Law  on  Trover,  C.) 

In  this  case  the  money  received  on  the  notes  is  not 
described  in  any  manner.  But  the  plaintiff  was  not  entitled 
to  any  particular  bills  or  nnraber  of  coin.  *  Any  description 
of  money  which  could  be  used  in  payment  of  a  debt  would 
have  satisfied  plaintiff's  claim.  There  was,  therefore,  no 
specific  money  that  could  be  claimed  by  the  plaintiff.  {Ortcn 
V.  BuUer  6  B.  &  Aid.,  652.)  Again,  it  was  received  by  the 
defendant  as  plaintiff's  agent,  and  he  was  bound  to  account 
for  it  as  so  much  money  had  and  received  to  plaintiff's  use. 
Assumpsit  and  not  trover  was  the  proper  form  of  action  in 
which  to  recover  the  money  held  by  Doughty. 

I  am,  therefore,  of  the  opinion  that  Doughty  was  not 
liable  to  be  arrested,  and  that  the  sheriff  had  the  right  to  let 
him  go  at  large  and  was  not  liable  for  his  escape. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur  with  Weight,  J.,  except  Hogeboom,  J.,  who  did 
not  vote. 

Affirmed. 
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Elizabbtth  Ann  Wilckbns  and  others,  Executors  of,  etc.,  of 
Jacob  Wickelhausen,  deceased,  Appellants,  v.  James  S. 
"WiLLET,  Administrator,  etc.,  of  James  0.  Willet,  deceased, 
Bespondent. 

If  8  person  admitted  to  the  liberties  of  the  jail  limits  is  without  such  limits  bj 
virtue  of  a  valid  legal  process  which  affords  justification  to  the  oi&oer  taking 
him  thence,  it  is  not  to  be  deemed  an  escape  within  the  meaning  of  the 
statuta 

When  a  person  confined  on  the  limits  of  a  jail  within  this  State  is  taken  hj 
virtue  of  the  warrant  of  the  speaker  of  the  house  of  representatives  to 
Washington  to  answer  for  a  contempt  in  not  appearing  before  a  committee 
of  the  house  when  duly  summoned,  it  is  not  an  escape  from  such  limits. 

To  constitute  an  escape  there  must  be  some  agency  of  the  prisoner,  or  some 
wrongful  act  b J  a  third  person,  against  whom  the  law  gives  a  remedy. 

Johnson,  J.  John  D.  Williamson,  for  whose  alleged 
escape  this  action  was  brought,  was  imprisoned  upon  an 
execution  duly  issued  against  his\person  in  the  city  of  New 
York,  and  had  secured  the  right  of  the  jail  liberties.  While 
thus  situated  he  was  served  with  a  subpoena  in  due  form  of 
law  to  attend  and  give  evidence  before  the  house  of  repre- 
sentatives of  the  United  States  congress,  or  a  committee 
thereof,  and  failing  to  appear  was  adjudged  guilty  of  a  con- 
tempt. A  warrant  in  the  customary  form  was  thereupon 
issued  and  delivered  to  the  sergeant-at-arms,  to  arrest  said 
Williamson  and  bring  him  before  the  said  house,  at  the  bar 
thereof,  to  answer  to  the  said  charge  of  contempt,  and  to  be 
dealt  with  according  to  the  Constitution  and  laws  of  the 
United  States. 

In  pursuance  of  this  warrant  the  sergeant-at-arms,  on 
the  2d  of  February,  1858,  arrested  said  Williamson  with- 
in the  jail  liberties,  and  took  him,  vand  compelled  him 
to  go  to  Washington,  under  and  by  virtue  of  the  said  war- 
rant and  before  the  bar  of  said  house.  He  was  detained 
upon  said  process  until  the  9th  of  the  same  month,  when  he 
returned  to  the  liberties  of  the  said  jail.  This  action  was 
commenced  against  the  sheriff  on  the  5th  of  February,  and 
before  the  return  of  said  prisoner. 

66 
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Was  this  an  escape  for  which  the  sheriff  was  liable  i 
Our  statute  (2  R.  S.,  437,  §  63)  provides,  that  if  any 
prisoner  committed  to  any  jail  on  execution  in  a  civil  action, 
or  upon  an  attachment,  for  the  non-payment  of  costs,  shall 
go  or  be  at  large  without  the  boundaries  of  the  liberties  of 
such  jail  without  the  assent  of  the  party  at  whose  suit  such 
prisoner  was  committed,  the  same  shall  be  deemed  an  escape 
of  such  prisoner,  and  the  sheriff  having  charge  of  such  jail 
shall  be  answerable  therefor  to  such  party  for  the  debt, 
damages  or  sum  of  money  for  which  such  prisoner  wa&  com- 
mitted. This  section  contains  in  terms  no  exception  what- 
ever in  favor  of  any  cause  of  the  prisoner's  being  thus  at 
large.  His  going  or  being  at  large  without  the  boundaries 
of  the  liberties  ^  shall  be  deemed  an  escape,"  and  the  sheriff 
shall  be  liable.  Such  is  the  plain  reading  of  the  section,  and, 
if  no  exceptions  are  to  be  implied,  but  the  language  is  to  be 
held  to  apply  to  any  and  every  going  or  being  thus  at  lai^, 
whether  voluntary  or  involuntary  on  the  part  of  the  prisoner 
or  the  sheriff,  this  action  must  be  regarded  as  well  brought 
and  the  plaintiff  entitled  to  recover,  without  reference  to  the 
question  of  the  authority  of  the  speaker's  warrant,  and  of 
the  officer  by  whom  the  prisoner  in  question  was  taken  with- 
out the  boundaries  of  the  jail  liberties  in  this  case,  and  upon 
which  this  action  is  founded.  Section  61  of  the  same 
article  of  the  Revised  Statutes  provides  that  all  persons 
committed  to  any  jail  upon  any  process  for  contempt,  or  com- 
mitted for  misconduct,  in  the  cases  prescribed  by  law,  shall 
be  actually  confined  and  detained  within  the  jail  until  they 
shall  be  discharged  by  due  course  of  law.  It  then  provides 
that  if  any  sheriff  or  keeper  of  a  jail  shall  permit  or  suffer 
"«?iy  prisoner  so  committed  ^^  to  such  jail  to  go  or  be  at 
large  out  of  his  prison,  "  except  by  virtue  of  some  writ  of 
habeas  corpVfS  or  rule  of  court,  or  in  such  other  cases  as  may 
be  provided  by  law,"  shall  be  liable  to  the  party  aggrieved 
for  his  damages  sustained  thereby.  The  exception  here  pre- 
scribed does  not,  it  will  be  seen,  embrace  the  case  of  a  person 
committed,  as  was  the  prisoner  in  question,  upon  execution, 
and  duly  admitted  to  the  liberties  of  the  jail,  but  is  expressly 
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limited  to  tlie  case  of  ^' prisoners  so  committedy^^  i.,e.^  npon 
process  for  contempts  or  for  misconduct.  But  although  the 
exception  6pecifi€)d  in  section  61  does  not  by  its  terms  or  inten- 
tion reach  the  case  of  the  prisoner  in  question,  it  famishes, 
I  think,  an  unmistakable  key  to  the  true  reading  and  inter- 
pretation of  section  63,  and  shows  that  the  going  or  being 
without  the  liberties  of  the  jail  provided  for  by  that  section, 
which  was  to  be  deemed  an  escape,  was  by  the  act,  and  upon 
the  volition  of  the  prisoner,  and  not  upon  tlie  compulsion 
of  judicial  process. 

The  object  plainly  was  not  to  favor  sherife  holding  prisoners 
of  this  class  committed  for  contempts  and  misconduct  in  refer- 
ence to  escapes,  but  to  place  them  upon  the  same  legal  foot- 
ing in  regard  to  escapes  from  the  jail  by  such  prisoners  as 
that  in  which  they  stood  in  respect  to  escapes  by  prisoners 
committed  on  execution  in  a  civil  action.  If  the  prisoner  is 
without  the  liberties  by  virtue  of  a  valid  legal  process,  which 
affords  a  complete  justification  to  the  officer  having  him  thus 
without,  in  charge,  it  is  not  deemed  an  escape,  and  no  action 
lies  against  the  sheriff.  The  general  rule  at  common  law 
seems  to  have  been,  that  nothing  but  the  act  of  God  or  the 
king^s  enemies  would  excuse  the  sheriff  for  an  escape  from 
prison  by  a  prisoner  committed  on  execution.  This  wjis 
declared  to  be  the  rule  by  Lord  Ix)ughbobough,  in  Alsept  v. 
Eyles  (2  H.  BL,  113). 

If  the  jail  took  fire,  and  the  prisoners  by  means  thereof 
escaped,  the  sheriff  was  excused  if  the  fire  was  the  act  of  God. 
(Bac.  Abr.,  Title,  Escape  in  Civil  Cases,  H.)  And  in  South- 
cote's  Case,  4  Co.,  84,  it  is  laid  down  as  the  rule  that  "  if 
traitors  break  a  prison,  it  shall  not  discharge  the  jailer ;  other- 
wise  if  the  king's  enemies  of  another  kingdom ;  for  in  the  one 
case  he  may  have  his  remedy  and  recompense,  and  in  the 
other  case  not."  The  reason  here  given  why  the  jailer  should 
not  be  liable  in  case  the  prison  was  broken  by  the  king's 
enemies  of  another  kingdom,  shows  the  cogency  and  sound- 
ness of  the  exception  to  the  general  rule  of  the  common  law, 
which  I  regard  as  well  established  in.favor  of  sheriffs,  where 
the  prisoner  is  without  the  prison,  or  jail  liberties,  by  virtue 
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of  Bome  order  of  a  court  or  officer  of  competent  jurisdiction, 
or  of  Bome  legal  process  which  affords  a  justification  to  the 
officer  executing  it,  and  against  whom  the  sheriff  can  have 
no  "remedy  and  recompense."  It  has  long  been  settled, 
both  here  and  in  England,  that  taking  a  prisoner,  who 
wtis  imprisoned  on  execution  in  a  civil  suit,  away  ii*om  the 
prison  or  the  jail  liberties  on  a  habeoB  corpus  ad  testifioan- 
dum^  to  testify,  was  no  escape.  {Noble  v.  Smithy  5  Johns., 
857 ;  UoMcmi  v.  Oriffm^  18  id.,  48 ;  WatUea  v.  Marshy  5 
Cowen,  176 ;  Martin  v.  Wood,  7  Wend.,  132 ;  3  Esp.  Cas., 
283 ;  3  Burr.,  1440 ;  4  East,  587.)  And  so  when  the  prisoner 
has  been  discharged  from  his  imprisonmeQt,  by  the  order 
of  a  court  or  judicial  officer,  it  has  been  held  a  good  defense 
for  the  sheriff,  in  an  action  for  the  escape,  provided  the 
court  or  officer  making  the  order  had  jurisdiction  to  make 
it,  even  though  such  order  was  erroneously  made,  and 
might  bo  avoided.  {CauUUon  v.  Orwoes^  8  Johns.,  369; 
Hart  V.  Duboia^  20  Wend.,  236.)  Otherwise,  however, 
where  the  order  is  void  upon  its  face,  or  is  granted  by 
an  officer  who  has  no  jurisdiction  in  the  matter.  {Bush 
V.  Pattibone^  4  Comst.,  300 ;  Oobh  v.  Cooper^  16  Johns., 
152.)  In  Fidd  v.  Jones  (9  East,  151),  the  prisoner  had 
signed  his  petition  for  the  benefit  of  the  day-rule,  but  left 
the  King's  Bench  prison  before  the  sitting  of  the  court 
on  the  day  on  which  the  rule  was  granted.  The  rule  was 
granted  in  his  favor  upon  the  sitting  of  the  court  on  that 
day,  but  not  until  after  the  action  for  the  escape  was  com- 
menced against  the  marshal.  But  the  rule  was  held  to 
cover  the  entire  day  when  granted  and  to  be  a  justification 
to  the  marshal  in  the  action.  It  is  clearly  enough  to  justify 
the  sheriff  to  show  that  the  absence  of  the  prisoner  is  in 
pursuance  of  lawful  authority. 

To  constitute  an  escape  thc^  must  be  some  agency  of  the 
prisoner  employed,  or  some  wrongful  act  by  another  against 
whom  the  law  gives  a  remedy.  (Allen  on  Sheriffs,  231; 
Baxter  v.  Tabor,  4  Mass.,  361 ;  Cargill  v.  Toyfor,  10  id., 
206.)  Wherever  the  principal,  by  the  act  of  God  or  of  the 
law,  is  taken  out  of  the  baiPs  keeping,  as  it  were,  before  the 
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day  of  sarrender  and  without  fault  in  the  bail  tliey  are  dis- 
charged. (5  Dane  Abr.,  290;  Way  v.  Wright,  &  Mete.,  380; 
FuUer  v.  Dams,  1  Gray,  612.)  And  it  has  been  held  that  a 
person  privileged  from  arrest,  may  leave  the  jail  without  the 
sheriff  l)eiug  liable  for  an  escape.  {Ray  v.  Hogeboom,  11 
Johns.,  483.)  And  so  where  he  has  been  released  by  act  of 
the  legislature.  {Mason  v.  HaMe,  12  Whart.,  370.)  These 
cases,  and  many  more  which  might  be  cited,  show  clearly, 
that  the  act  of  the  law,  as  well  as  the  act  of  God,  or  of  the 
public  enemies,  will  excuse  the  sheriff  in  an  action  for  an 
escape ;  and  that  absence  from  the  jail,  or  the  jail  liberties, 
by  such  means  or  from  such  causes,  by  the  prisoner,  are  not 
within  the  contemplation  of  the  statute,  and  are  not  the 
going  or  being  at  large,  referred  to  in  section  63. 

The  question  then  arises  whether  the  prisoner  in  tliis  case 
was  removed  from  the  jail  liberties  to  Washington  by 
authority  of  law  or  legal  process.  This  authority  must,  I 
apprehend,  be  paramount  to  that  under  which  the  person  so 
removed  is  held,  in  order  to  justify  the  removal,  or,  at  all 
events,  of  such  a  nature  that  the  officer  or  person  effecting 
the  removal  oould  justify  under  it  in  case  of  an  action  brought 
against  him  by  the  sheriff  for  taking,  his  prisoner  out  of  his 
custody.  Any  extended  examination  of  the  question  of  the 
general  power  of  the  house  of  representatives  of  the  United 
States  congress  to  subpoena  witnesses  to  testify  before  it  or 
before  one  of  its  committees,  and  to  compel  their  attendance 
from  any  portion  of  the  territorial  limits  of  the  United  States, 
is  rendered  unnecessary  in  this  case  by  the  full  and  unre- 
served concession  of  the  learned  counsel  for  the  plaintiff  of 
the  existence  of  such  a  power  in  that  body.  That  the  power 
exists  there  admits  of  no  doubt  whatever.  It  is  a  necessary 
incident  to  the  sovereign  power  of  making  laws ;  and  its 
exercise  is  ollfcen  indispensable  to  the  great  end  of  enlightened, 
judicious  and  wholesome  legislation.  The  power  is  rather 
judicial  in  its  nature,  but  in  a  legislative  body  exists  as  an 
auxiliary  to  the  l^islati ve  power  only.  In  the  earlier  history 
of  the  country,  from  which  our  institutions  both  of  law  and 
legislation  are  principally  derived,  judicial  and  l^islative 
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functions  existed  in  and  were  exercised  bj  the  same  body. 
And  when  they  were  afterward  separated,  and  each  came  to 
be  exercised  by  a  separate  tribunal  or  body,  the  legislative 
body  necessarily  retained  a  sufficient  amount  of  the  judi- 
cial power  to  enable  it  to  investigate  fully  and  to  comprehend 
thoroughly,  any  and  every  subject  upon  which  the  body  pro- 
posed to  act  in  its  legislative  capacity.  This  included  the 
power  to  snbpcana  witnesses  to  give  evidence,  to  compel  them 
to  attend  and  testify,  and  to  punish  for  disobedience  and  con- 
tempt in  refusing  to  attend,  or  in  refusing  to  testify  upon 
attendance.  The  power  to  pimish  for  disobedience  and  con- 
tempt is  a  necessary  incident  to  the  power  to  require  and 
compel  attendance.  This  is  not  denied  by  the  plaintiff's 
counsel.  He  contends,  however,  that  the  only  way  in  idiich 
the  attendance  of  Williamsou  before  the  house  of  repre- 
sentatives could  have  been  lawfully  enforced  and  secured  was 
by  habeas  oarpuSj  to  testify,  or  to  answer  for  the  contempt. 
This  is  unquestionably  the  mode  provided  by  law,  where  a 
witness  imprisoned  on  civil  execution  is  required  to  give 
evidence  before  a  court  or  to  answer  tliere  for  a  contempt. 
Our  statute  (2  K.  S.,  559,  sections  1  to  5,  inclusive)  provides 
for  such  cases,  where  the  person  is  brought  up  on  such  pro- 
cess, either  to  testify  or  to  answer  for  a  contempt.  The 
prisoner  is  to  be  remanded  after  having  testified,  and  if  any 
order  of  commitment  is  made  against  him  it  must  be  to  the 
prison  from  which  he  was  taken.  {The  People  v.  Bogers^  3 
Paige,  103.) 

The  statute,  however,  only  relates  to  actions  and  proceed- 
ings in  courts,  and  not  to  proceedings  before  legislative 
bodies.  In  regard  to  those  bodies,  if  their  practice  is  not 
regulated  by  any  statute,  they  are  to  proceed  according  to 
their  customary  rules  and  practice.  It  is  not  denied  in  this 
case,  that  Williamson,  the  prisoner,  was  taken  before  the 
house  of  representatives  on  the  occasion  in  question,  upon 
the  regular  and  customary  process  used  by  that  body  to  bring 
prisoners  to  its  bar  who  had  refused  to  obey  the  subpoena  to 
appear  and  testify,  and  had  been  adjudged  in  contempt,  for 
which  they  are  required  to  answer.      The  warrant  issued 
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gave  the  sergeant-at^arms  the  right  to  take  the  person  of 
Williamson  into  hiff  custody,  and  conv^  him  to  Washing- 
ton, to  answer  andr purge  his  contempt  if  he  could.  It 
cannot  be  denied,  I.  think,  that  while  he  was  thus  in  the 
custody  of  the  sergeant-at-arms,  under  this  warrant,  and 
while  he  was  before  the  house,  until  his  discharge,  he  was 
in  the  custody  of  the  law.  The  question  then  arises,  whether 
he  was  at  largo  during  this  time  within  the  meaning  and 
intention  of  the  statute,  so  as  to  constitute  an  escape.  I  am 
clearly  of  the  opinion  that  he  was  not.  He  was  without  the 
jail,  and  the  jail  liberties,  it  is  true,  but  he  was  still  in 
the  custody  of  the  law,  and  was  absent  for  a  cause  or  pur- 
pose for  which  the  policy  of  the  law  allows  prisoners  to  bo 
absent  temporarily,  provided  they  are  still  in  the  custody  of 
the  law.  It  was  no  more  an  escape  than  it  would  have  been 
had  the  prisoner  been  without  the  liberties  on  habeas  corpus. 
The  law  allows  a  creditor,  in  certain  cases,  to  confine  the 
person  of  his  debtor  within  the  jail,  or  the  jail  liberties,  in 
order  to  coerce  him  into  paying  the  debts.  But  it  does  not 
allow  him  to  continue  that  confinement  at  the  particular 
place  to  the  obstruction  of  the  due  course  of  justice  in  other 
cases.  He  may  bo  taken  to  other  places  to  give  evidence, 
or  to  answer  for  his  contempt,  and  so  long  as  he  is  kept  for 
this  purpose  by^  judicial  process,  and  is  not  given  his  liberty 
to  go  as  he  will,  it  is  no  escape.  The  prisoner  in  question 
Xvas  taken  to  Washington  for  a  legitimate  object.  He  must 
be  deemed  to  have  been  a  material  witness  before  the  house 
of  representatives,  and  that  body  had  power  to  compel  his 
attendance,  and  to  punish  him  as  for  a  contempt,  in  case  of 
his  neglect  or  refusal  to  attend  and  testify.  They  had  juris- 
diction in  the  premises,  and  issued  their  customary  warrant. 
The  prisoner  was  arrested  and  taken  away  and  detained 
under  it.  The  plaintiff's  counsel  concedes  that  the  prisoner 
might  have  been  lawfiiUy  taken  on  a  habeas  corpus^  but 
insists  that  inasmuch  as  he  was  taken  on  a  different  process, 
though  for  a  legitimate  purpose,  he  was  unlawfully  without 
the  limits  as  respects  the  plaintiff.  But  it  is  clear  that  the 
prisoner  himself  could  not  resist  the  sergoant-at-arms  witli 
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hie  warrant.  He  was  obliged  to  go  in  the  custody  of  that 
officer.  Trae,  he  might  pui^e  or  excuse  the  alleged  con- 
tempt by  showing  that  he  was  imprisoned,  and  could  not 
obey  the  subpoena,  and  by  giving  his  testimony  according  to 
the  requirements  of  the  first  process,  but  he  could  not  refuse 
to  attend  according  to  the  exigency  of  the  warrant.  Nor  do 
I  think  the  sheriff  could  have  resisted  the  taking.  The 
prisoner  was  out  upon  the  liberties,  upon  bail,  and  not  other- 
wise in  the  sheriff's  custody.  And  suppose  the  sheriff  had 
sued  the  sergeant-at-arms  for  taking  the  prisoner  from  the 
jail  liberties,  I  do  not  see  how  he  could  have  recovered. 
That  officer  could,  I  assume,  have  justified  under  his  pro* 
cess.  It  is  to  be  presumed  that  it  was  fair  on  its  face,  and 
was  issued  by  a  body  having  jurisdiction,  and  for  a  lawful 
object,  even  against  one  imprisoned. 

It  seems  to  me  clear,  therefore,  that  Williamson,  the  pris- 
oner, was  taken  by  authority  of  law,  and  in  a  manner  which 
gave  the  sheriff  no  remedy  or  recompense  against  the  officer 
taking  him.  It  is  of  no  consequence,  as  it  seems  to  me,  that 
the  warrant  was  not  in  the  form  of  a  writ  of  habeas  corpus. 
That  is  strictly  a  judicial  writ.  It  is  not  a  process  which 
the  body  requiring  the  testimony  of  the  witness  could  issue. 
Its  process  is  the  subpoena  and  the  warrant,  which  were 
is&ued.  It  issued  the  only  process  it  had  or  could  issue.  The 
house  might  perhaps  in  some  form  have  applied  to  some 
court  of  competent  jurisdiction,  if  one  could  be  found,  for  a 
writ  of  habeas  corpus^  to  bring  the  witness  before  it  to  testify 
or  to  answer  for  a  contempt,  though  I  think,  under  our 
complex  system,  some  serious  difficulties  might  have  been 
found  in  the  way  of  obtaining  any  such  process.  That  seems 
to  be  the  practice  in  England,  where  persons  imprisoned  on 
civil  process  are  required  as  witnesses  to  testify  before  the 
house  of  commons  or  its  committees.  But  there  it  seems 
to  be  mere  matter  of  practice,  as  im,  the  matter  of  Sir  Edward 
Prioe^  a  prisoner  (4  East,  587)  who  was  confined  in  Hchester 
jaU  by  virtue  of  a  commitment  of  the  C!ourt  of  King's  Bench, 
for  non-payment  of  a  fine  imposed  as  part  of  the  judgment 
in  a  case  of  assault  and  battery.    The  prisoner  was  a  material 


1834.]  WiLCKBKS  U.  WiLLET.  529. 

Opinion  of  the  Court,  per  Johnsov,  J. 

witiiess  upon  a  qneation  before  the  lionse  of  commons,  and 
the  gpeafaer  had  issned  his  warrant  to. bring  up  the  witness 
by  the  day  appointed.  But  in  order  to  obviate  any  difficulty 
which  the  jailer  might  make  to  aoffer  the  prisoner  to  go  out 
of  confinement  without  the  authority  of  tibe  court,  applica- 
tion was  made  to  the  court  for  a  habeas  earpm  ad  testijioamr 
dftm^  to  bring  up  tho  prisoner  before  the  committee  of  the: 
house.  The  court  at  first  entertained  doubts  of  the;  propriety 
of  such'  ait  application,  of  which  they  did  not  reooUect  any 
precedent,  but,  after  some  hesitation,  granted  the  rule  to  show 
cause,  And  afterward,  upon  the  applicant  lundertaking  to  be 
at  the  expense  of  bringing  the  witness  up  and  returning  him: 
to  custody,  made  the  rule  absolute. 

This  is  understood  to  be  the  practice  now  in  Great  Britain,^ 
in  cases  where  witnesses  are  required  before  eidier  house  of; 
parliament  who  are  imprisoneci.  But  the  application  in  thai; 
case  seems  to  have  been  made  for  more  abundant  eaution  and 
to  avoid  all  difficulty  with  the  jailer,  and  not  for  want  of 
power  in  the  house  of  commons  to  bring  the  witness  up 
under  its  waiTant.  It  is  obvious  that  there  is  far  less  diffi- 
culty in  such  a  practice  in  England  than  in  this  country  with 
its  national  and  State  legislatures  and.  courts  exercising 
Si0parate  and  distinct  jurisdictions.  No  such  .  practice  has 
ever,  that  I  am  aware  of,  been  adopted  in  this  cooatry,  and  I 
do  not  regard  it  as  a  vital  question  in  the  case.  If  it  is  a 
mere  question  of  practice,  as  I  think  it  is,  it  in  no  respect 
affects  the  jurisdiction  of  the  house  of  representatives.  If 
that  body  had  the  right  to  have  the  prisoner  before  it  tempo- 
rarily fof  such  a  purpose,  that  is 'enough,  and  the  mere  form 
6f  the  process  upon  which  he  was  taken  is  not  material,  pro- 
vided the  object  appeared  substantially  upon  its  face  and  it 
was  issued  by  competent  authority;  {WatUeBT.Mi^nh^^upra,) 

In  the  view  I  take  of  this  case,  it  is  not  necessary  to  decide 
whether  the  congress  of  the  United  States  possesses  certain 
powers  superior  to  State  law^,  by  which  it  can  override  such 
laws,  or  derive  creditors  of  rights  secured  by  them ;  I  do  not 
suppose  that  congress  has  any  such  right,  which  it  oan  exer- 
cise arbitrarily  or  capriciously,  or  in  any  way,  except  in  the 
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exercise  of  some  power  expressly  granted  by  the  Constitution 
of  the  United  States,  or  of  some  power  which  belongs,  as  a 
necessary  incident,  to  a  clearly  granted  power.  It  is  enough, 
however,  for  this  case,  to  hold  that  either  house  of  congress 
has,  at  least,  as  much  right  to  have  an  imprisoned  witness 
before  it,  for  the  purpose  of  giving  evidence  when  deemed 
necessary,  as  any  party  can  have  in  an  action  in  a  court  of 
justice,  and  that  creditors  hcAd  their  imprisoned  debtors  sub- 
ject to  the  right  of  temporary  removal,  for  the  purpose  of 
testifying  in  the  one  case  as  much  as  in  the  other.  I  do  not 
think  a  witness  thus  in  execution  could  be  allowed,  on  a 
mere  subpoena,  to  leave  the  jail,  or  the  jail  liberties,  for  the 
purpose  of  giving  evidence  at  some  other  place^  without  ren- 
dering the  sheriff  liable  for  any  escape,  for  the  plain  reason 
that  a  witness  out  in  pursuance  of  such  a  process  would 
clearly  be  at  large,  within  the  meaning  of  the  statute,  not 
being  in  tlie  custody  of  any  oflScer,  or  of  the  law.  The  sub- 
poena does  not  authorize  any  one  to  take  the  witness  into 
custody,  or  to  detain  him  for  any  purpose,  and,  of  course,  he 
would  be  at  large  without  restraint.  But  not  so  when  taken 
upon  a  habeas  corpus  to  testify,  or,  by  virtue  of  an  attach- 
ment or  a  warrant,  to  answer  for  an  alleged  contempt.  He 
is  in  the  custody  of  the  law  when  held  for  such  a  purpose 
until  regularly  discharged,  and  is  not  at  large  in  that  sense 
which  is  necessary  to  constitute  an  escape.  Here  the  action 
was  commenced  while  the  prisoner  was  in  custody  under  the 
speaker's  warrant,  and  several  days  before  he  was  discharged. 
Neither  the  sheriff  nor  his  bail  could  have  retaken  him 
while  thus  held  in  custody,  and  the  sheriff,  most  clearly,  was 
in  no  respect  to  blame  for  the  prisoner's  absence  from  the 
jail  liberties.    Ho  could  not  help  it. 

The  action  was  therefiSre  commenced  before  there  was  any 
escape,  and  while  the  prisoner  was  in  the  custody  of  the  law, 
for  a  perfectly  legitimate  purpose.  Having  been  commenced 
before  any  cause  of  action  had  accrued,  the  action  cannot  be 
maintained.  It  is  in  ho  respect  material  to  the  case  whether 
Williamson,  the  prisoner,  had  been  guilty  of  a  contempt,  or, 
in  other  words,  whether  he  had  a  valid  excuse  for  not  obeying 
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the  mandate  of  the  subpoena.  It  is  enongh  that  he  was 
charged  with  a  contempt,  and  was  taken  into  the  cnstodj  of 
the  officer  of  the  body  making  the  charge,  on  a  regular  pro- 
cess, which  compelled  him  to  ap|)ear  and  answer  the  charge. 
The  judgment  of  the  house  on  the  question  of  contempt  can- 
not be  examined  or  reviewed  here.  It  does  not  distinctly 
appear  from  the  facts  found  when  Williamson  was  released 
from  the  custody  of  the  sergeant-at-arras,  whether  at  Wasli- 
ington,  or  in  New  York,  nor  is  it  material,  as  the  fact  is 
found,  that  he  was  not  released  until  the  9th  of  February, 
four  days  after  the  action  had  been  commenced.  It  appears 
that  Williamson  did,  in  fact,  as  soon  as  he  was  release<l, 
return  to  the  liberties  of  said  jail.  The  question  whether 
the  release  of  Williamson  at  Washington  and  his  voluntary 
return  without  restraint  or  compulsion  to  New  York  would 
have  constituted  an  escape,  is  not  presented  by  the  facts 
found,  and  it  is  unnecessary  to  pass  upon  it.  An  escape  after 
the  action  was  commenced  would  not  save  it  if  there  was  no 
cause  of  action  at  the  time  of  its  commencement.  I  am  of 
the  opinion,  therefore,  that  the  judgment  is  right  and  should 
be  affirmed. 

All  concur. 

Judgment  affirmed. 
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EAAsnrs  B.  Skthoub  et  al.y  v.  Habbibon  'O.  Oowmo  et  ok 

On  a  trial  before  a  jury  where  the  oourt  directa  a  verdict  for  the  defeodant,  if 
Uiere  is  any  question  for  the  jury  the  party  should  request  the  oourt  to  sub- 
mit the  same;  if  no  snoh  request  is  made  the  question  oannot  be  oonsideicd 
on  review. 

Instruments  not  under  seal  vaaj  be  dellTered  to  the  party  to  whom,  upon  their 
face,  they  are  made  payable,  or  who,  by  their  terms,  is  entitled  to  some  inter- 
est or  benefit  under  them,  upon  a  oondition,  the  performance  of  which  if 
necessary  in  order  to  perfect  the  title  of  the  holder  to  enforce  thi^  contract. 

Appeal  from  an  order  of  the  Superior  Court  of*  Buffalo 
setting  aside  a  verdict  rendered  at  the  trial  of  the  same 
court  in  favor  of  the  plaintifEs,  against  the  defendants,  Cowii^ 
and  Bueil,  and  ordering  a  new  trial,  with  costs. 

The  action  was  brought  on  two  promissory  notes,  made  by 
the  defendant,  Cowing,  payable  to  the  order  of  Benson,  and 
indorsed  by  him,  and  by  Buell  and  Willard,  partneiB  in  busi- 
ness at  Buffalo,  payable  at  the  Bank  of  Attica,  the  one  at 
fifteen  months,  for  $886.72,  the  other  for  the  same  amount, 
at  eighteen  months  l^om  the  date,  and  both  dated  the  27th 
October,  1856. 

All  the  defendants  except  Benson  answered;  and  the 
defenses  were :  First,  a  denial  of  all  the  material  allegations 
of  the  complaint.  Second,  that  said  notes  were  made  and 
indorsed  without  consideration  for  the  accommodation  of 
Benson,  for  the  sole  purpose  of  enabling  him  to  stock  his  grist- 
mill, and  with  the  agreement  that  the  said  notes,  together 
with  two  other  notes  made  at  the  same  time,  and  for  the 
same  amount,  and  payable  the  one  at  nine  months,  the  other 
at  twelve  months,  should  not  be  put  into  the  market  to  be 
sold  or  otherwise  negotiated  at  usury.  In  violation  of  such 
agreement  the  said  notes  were  transferred  by  Benson  to  tlie 
plaintiffs  upon  a  usurious  agreement,  and  the  proceeds 
applied  in  payment  of  his  (Benson's)  debts,  and  not  in  stock- 
ing his  grist-mill.  All  of  which  matters  were  known  to  the 
plaintiffs.    Third,  that  said  notes  were  usurious  and  void. 
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Oq  the  trial  tho  plaintiffs  proved  the  making  and  indorsing 
of  the  notes,  demand,  protest  and  notice  to  the  indorsers, 
and  rested. 

Tlie  defendants  proved  that  the  said  notes  were  discounted 
by  the  plaintiffi  at  the  rate  of  twelve  per  cent  per  annum. 
That  Buell  &  Willard  were  partners  in  trade  at  BuflFalo,  and 
that  Buell,  one  of  said  firm,  solely  for  the  accommodation  of 
said  Benson,  and  without  the  knowledge  or  consent  of  said 
Willard,  and  outside  the  scope  of  the  partnership  articles, 
indorsed  said  notes  in  the  name  of  said  firm,  and  of  these 
facts  the  plaintiffs  had  notice.  On  the  20th  October,  1856, 
and  before  the  said  notes  were  made,  Benson  bad  applied  to 
Cowing  to  borrow  his  note  for  about  $4,000,  which  Cowing 
declined  to  lend.  That  on  the  day  of  the  date  of  sa^id  notes 
Benson  again  called  on  Cowing,  and  told  him  he  could  not 
get  along  without  his  paper,  and  requested  jiim  to  make  some 
notes,  and  proposed  to  leave  with  Cowing  his  (Benson's)  notes, 
corresponding  with  those  Cowing  should  let  him, (Benson) 
have,  as  memoranda  of  the  transaction.  Cowing  told  him  he 
might  do  as  be  pleased  about  leaving  his  (Benson's)  notes; 
that  if  he  left  them  he  should  bold  tliem  as  loemoranda  and 
would  put  them  in  his  safe;  that  all  he  wanted  was. that  be 
(Benson)  should  take  up  his  (Cowing's):  notes  at  maturity^ 
That  tliereupon  tiaefour  nptcs  above.deacrihed  were  made  by 
Cowing.  Thereupon  Benson  made  four  notes  corresponding 
in  amount  and  time  and  place  of  payment  with  those  made 
by  Cowing,  and  delivered  them  to  Cowing,  who  put  them  in 
his  safe,  but  has  made  no  use  of  them.  Cowing,  although  he 
keeps,  a  bill-book,  did  not  enter  these  notes  in  it. 

The  evideqce  being  closed,  the  cpurt  directed  a  verdict  in 
favor  of  the  defendant  Willard,  and  against  the  defendant 
Cowing,  for  the  amouatof  said  notes,  ajid  interest;  against 
the  defendant  Buell,  for  the  amount  paid  by  the  plaiintiff 
to  Benson,  and  interest.,  Tlie  defendants,  Cowing  and  Buell, 
separately  excepted  to  the  direction  of  the  court. 

.  The  court  orde[red  the  exceptions  to  be  heard  iu  the  first 
instance,  at  the  General  Term,  and-  judgment  in  the  meah 
time  suspended. 
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The  General  Term  set  aside  the  verdict,  and  ordered  a 
new  trial,  with  costji  to  abide  the  event. 

The  defendants  Cowing  and  Buell  appeal  to  this  conrt 
from  the  said  order. 

M.  A,  Whitney^  for  the  appellants. 
Henry  TT.  Rogen^  for  the  respondents. 

MuLLiN,  J.  The  only  question  on  the  trial,  and  the  only 
one  before  us  for  decision,  is  whether  Cowing  received  the 
notes  of  Benson  in  exchange  for  the  four  notes  delivered  by 
him  to  Benson.  If  he  did,  the  direction  at  the  trial  was 
right.  If  he  did  not— if  they  were  received  merely  as  memo- 
randa of  the  date,  amount  and  times  of  payment  of  the  notes 
delivered  by  Cowing,  then  there  was  no  exchange,  and  con- 
sequently no  consideration  for  the  notes  in  suit. 

There  was  no  conflicting  evidence  in  regard  to  the  arrange- 
ment concerning  the  notes,  and  the  court  was  right,  therefore, 
in  ordering  a  verdict. 

If  the  arrangement  proved  was  susceptible  of  two  con- 
structions, it  was  for  the  court  to  construe  it  so  as  to  give 
effect  to  the  intention  of  the  parties.  If  there  was  any 
question  for  the  jury,  it  was  the  duty  of  the  parties  to  ask 
that  the  case  be  submitted  to  the  jury.  No  such  request  was 
made ;  they  acquiesced  in  the  action  of  the  court,  and  they 
cannot  now  be  heard  to  allege  that  there  was  any  question 
withheld  from  the  jury  which  should  have  been  submitted  to 
them. 

We  must  treat  the  question  as  one  of  law,  and  that 
question  is  whether,  on  the  facts  proved,  the  agreement  was 
one  of  exchange  of  notes,  or  whether  it  was  a  loan  of  the 
notes  of  Cowing,  and  Benson's  were  left  as  memoranda 
merely. 

Before  the  notes  in  question  were  made,  Benson  applied  to 
Cowing  to  borrow  his  notes  for  some  $4,000,  which  Cowing 
refused  to  lend.  The  application  was  again  renewed  on  the 
day  the  notes  of  Cowing  were  made,  and  Benson  proposed  to 
leave  his  notes  with  Cowing  as  memoranda  of  the  transaction. 


1864.]  Sbtmoub  t;.  Cowing.     .  535 

Opiuion  of  the  Court,  per  Mullim,  J. 


Cowing  told  him  he  might  do  as  he  pleased ;  all  he  wanted 
was  that  Benson  should  take  up  his  (Cowing's)  notes  at  ma- 
turity, and  Benson's  notes  were  not  used  by  Cowing.  . 

It  is  thus  shown  that  an  exchange  was  distinctly  proposed 
by  Benson  and  refused.  There  is  not  a  particle  of  evidence  to 
show  that  Cowing  changed  his  mind.  Indeed,  no  request  was^ 
afterward  made  to  him  to  exchange.  The  subsequent  applica- 
tion, and  the  one  in  pursuance  of  which  the  notes  of  Cowing 
were  made  and  delivered,  was  that  Cowing  should  make  his 
notes,  and  he  (Benson)  would  deliver  his  as  memoranda. 

If,  notwithstanding  this  arrangement.  Cowing  had,  never- 
theless, treated  Benson's  notes  as  operative  securities,  the 
judge  might  have  found  a  change  of  purpose  on  the  part 
of  Cowing,  or  have  implied  a  new  agreement  from  the  acts  of 
the  parties.  But  there  is  no  act  to  justify  any  such  infer- 
ence, and  any  finding  of  fact,  or  any  construction  of  the 
agreement  by  which  an  exchange  of  notes  is  imputed  to 
the  parties,  is  utterly  without  foundation  in  law  or  in  fact. 

It  was  competent  for  the  parties  to  agree  that  the  notes 
of  Benson  should  be  left  with  and  be  held  by  Cowing  as 
memoranda  merely.  A  deed,  if  delivere4  to  the  grantee  or 
person  entitled  to  take  under,  becomes  at  once  absolute, 
whatever  the  intention  of  the  parties  may  be.  {Arnold  v. 
Patrick,  6  Paige,  310;  WarraU  Y.Munn,  6  N.  Y.,  229.) 
But  instruments  not  under  seal  may  be  delivered  to  the 
party  to  whom  upon  their  face  they  are  made  payable,  or  who 
is  by  their  terms  entitled  to  some  interest  or  benefit  under 
them,  upon  a  condition  the  performance  of  which  is  neces- 
sary in  order  to  perfect  the  title  of  the  holder  to  enforce 
the  contract.  (Edwards  on  Bills,  186 ;  JdUler  v.  Oombie,  4 
Barb.,  146.) 

Our  reports  are  filled  with  cases  in  which,  the  delivery  of 
notes  and  other  obligations  to  the  payee  or  obligee  being 
shown  to  be  conditional,  the  title  of  the  holder  was  defeated. 

It  is  said  that  the  evidence  that  the  notes  of  Benson  were 
left  as  memoranda  merely  was  incompetent  because  it  con- 
tradicted the  contract,  making  it  inoperative,  when  by  its 
terms  it  was  an  absolute  engagement  to  pay. 


536  Sbyicoub  V*  Ck>wiiro.  [S^P^ 

Opinion  of  the  Ccmrt,*  per  UirLLnr,  J. 

The  objection  begB  the  question.  Before  the  Tulo  con- 
tended for  can  apply,  it  mnst  appear  that  the  contract  ^as  a 
valid  agreement  in  the  hands  of  Cowing.  Had  it  been  shown 
that  the  delivery  was  absolute,  or  had  there  been  no  Evidence 
to  show  it  conditional,  the  presumption  of  law  wonid  have 
been  that  the  delivery  was  absolute,  and  in  that  case  evidenee 
could  not  be  given  that  it  was  agreed  between  the  parties 
differently  from  the  terras  of  the  contract.  But  until  delivery 
the  contract  is  wholly  inoperative,  and  if  it  be  shown  that 
the  instrument  was  delivered  to  take  effect  only  on  the  per- 
formance of  some  condition,  or  on  the-  happening  of  some 
future  event,  the  contract  is  not  operative  and  binding  until 
the  condition  is  performed  or  event  has  occurred. 

Such  evidence  does  not  alter  or  vary  the  contract,  whem  it 
takes  effect  it  speaks  for  itself,  but  it  prevents  a  delivery, 
which  unqualifiedly  would  give  instant  <effect  to  the  agreement, 
from  having  any  other  or  greater  effect  than  is  contemplated 
by  the  parties. 

If  the  question  as  to  the  moaning  of  the  contract  could  be 
treated  as  one  of  fact  and  not  of  law,  the  judgment  of  the 
General  Term  must  nevertheless  be  affirmed.  That  court  has 
power  to  review  the  findings  of  fact  of  the  judge  at  the 
circuit,  and  this  court  in  reviewing  the  judgment  can  only 
look  into  the  case,  in  order  to  see  whether  there  is  any  evi- 
dence to  sustain  the  findings  of  the  General  Term.  If  tliere 
is,  we  must  affirm  the  judgment.  If  there  is  none,  it  is  our 
duty  to  reverse  it. 

The  evidence  fully  justifies  the  action  of  the  General  Term 
insetting  aside  the  verdict.  If  I  am  right  in  either  of  the 
foregoing  positions,  there  was  no  consideration  for  the  notes 
of  Cowing,  and  a  recovery  thereon  by  the^  plaintiff  cannot 
be  sustained. 

I  discover  no  ambiguity  in  the  language  of  the  case  where 
it  says  the  notes  were  left  with  Cowing  as  memoranda.  The 
word  explains  itself.  Memoranda  is  defined  by  Webster  to  be 
"  notes  to  hdp  the  memory, ^^  This  is  a  very  difierent  purpose 
from  that  of  being  valid  contracts  to  pay  money. 
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The  agreement  of  the  parties  can  have  but  one  interpreta- 
tion^  and  that  is,  that  the  notes  of  Benson  \fnere  not  delivered 
as  binding  obligations  to  Cowing.  The  notes  of  Cowing 
■were,  therefore,  without  consideration  and  void.  The  verdict 
•was  wrong.  The  order  of  the  General  Term,  setting  it  aside 
and  granting  a  new  trial,  was  right,  and  should  be  afSrmed ; 
and,  under  the  stipulation  of  the  defendants,  judgment 
absolute  should  be  ordered  against  them,  with  costs. 

Denio,  Ch.  J.  The  notes  in  question  having  been  nego- 
tiated to  the  plaintiifs  at  a  higher  rate  of  interest  than  that 
allowed  by  law,  the  question  was,  whether  they  were  ope- 
rative paper  in  the  hands  of  Benson,  the  payee,  who 
negotiated  them  at  that  time.  If  they  were,  he  had  a  right 
to  dispose  of  them  at  a  discount ;  but  if  they  had  their  legal 
inception  only  at  the  time  of  such  transfer,  they  werd  infected 
with  nsnry. 

.  The  plaintiffs  claim  that  Cowing,  the  maker,  received  value 
at  the  time  of  signing  them  by  taking  the  notes  of  Benson, 
the  payee,  for  equal  amounts,  and  having  the  same  time  to 
naatnre ;  and  they  seek  to  apply  to  the  case  the  principle  of 
Cobb  V.  TUm  (10  N.  Y.,  198).  But  it  was  shown  'by  parol 
evidence  that  Cowing  became  the  maker  of  the  notes  simply 
for  the  acconmiodation  of  Benson,  and  did  not  consent  to 
receive  the  notes  of  the  latter  by  way  of  exchange  for  those 
signed  by  him.  It  was  proved  that  when  Benson  offered  to 
leave  his  notes  Cowing  said  he  might  do  as  he  pleased  about 
it ;  but  if  he  did  leave  them,  he  would  hold  them  as  memo- 
randa of  the  transaction,  and  would  put  them  in  his  safe ; 
and  that  all  he  wanted  was,  that  Benson  should  take  up  his 
(Cowing's)  notes  at  maturity.  This  proof,  if  legal,  showed 
that  there  was  no  consideration  for  the  notes  sued  on  until 
they  were  negotiated  to  the  plaintiffi.  The  single  question, 
therefore,  is — ^if  that  can  be  said  to  be  a  question — ^whether 
the  defendants  were  entitled  to  establish  tlie  circumstance 
stated  by  parol  evidence.  The  plaintiffs  insist  that  the  fact 
of  the  exchange  of  the  notes,  and  the  constituting  one  set  the 
consideration  of  the  other,  existed  in  writing.    But  tliat  is  a 
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miatake.  The  only  writings  were  the  notes  of  the  respective 
parties.  The  fact  alleged  of  their  connection  with  each 
other,  and  that  one  set  was  the  consideration  of  the  other^ 
was  not  shown  by  any  writing.  To  be  sore,  each  party  had 
tlie  notes  of  the  other,  and  all  the  notes  were  presumed  to 
have  been  given  for  value;  but  that  proves  nothing  to  the 
purpose.  Without  parol  proof,  each  note  would  be  taken  to 
have  been  given  upon  a  separate  and  independent  considera- 
tion. It  may  be  that  thc^  ought  to  be  read  together,  being 
between  the  same  parties,  and  signed  at  the  same  time ;  but 
no  method  of  reading  them  would  have  shown  anything  as  to 
their  relation  to  each  other,  or  have  shown  that  one  was  the 
consideration  of  the  other.  To  establish  that  fact  the  plain- 
tiffs would  themselves  have  to  resort  to  the  parol  evidence. 
That  evidence,  when  produced,  completely  n^atived  the  idea 
of  an  exchange  of  notes.  Benson's  notes  were  not  negotiated 
to  Cowing,  but  were  given  to  him  to  be  kept  as  memo- 
randa; and  the  consideration  expressed  on  their  fSiu^e  was 
disproved. 

It  follows  that  the  defense  of  usury  was  fully  made  out, 
and  that  the  judge  should  have  direct^  a  verdict  for  the 
defendants. 

The  order  appealed  from  should  be  affirmed,  and  judgment 
final  be  given  for  the  defendants,  pursuant  to  the  stipulation. 

All  concur, 

Judgment  affirmed. 
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WiLUAif  Fish  v.  Isaac  JAamsoHN. 

A  check  on  &  bank  imporU  a  consideration ;  and  the  anus  is  on  the  party  giving 

it^  if  thersrwas  none. 
The  party  to  whom  the  check  is  given  is  the  proper  party  to  briog  the  actioD 

thereon. 

Appeal  from  judgment  of  Superior  Court  of  New  York. 
The  action  was  to  recover  tbe*  amount  of  a  draft  or  check, 
drawn  by  defendant,  as  follows : 

«  New  Tore,  March  16, 1859. 
"L.  S.  Lawrence  &  Co.,  bankers,  pay  to  Mr.  William 
Fish,  or  order,  3,000  25-100  dollars.    $3,000  25-100. 

"ISAAC  JACOBSOHN." 

Which  check,  the  complaint  averred  was  drawn  by  the 
defendant  at  the  city  of  New  Orleans  on  the  16th  March, 
1859,  and  delivered  by  him  to  the  plaintiff,  the  payee  named 
therein,  in  setiblement  of  a  balance  of  account  due  by  Bernard 
Ulman,  of  the  city  of  New  York,  for  whom  the  defendant 
acted  as  agent,  to  Benjamin  Lumley,  of  the  city  of  London, 
for  whom  the  plaintiff  acted  as  agent,  in  the  settlement  of 
said  account.  That  the  check  was  indorsed  by  the  plaintiff, 
and  on  the  24th  March,  1859,  presented  to  L.  S.  Lawrence 
&  Co.,  at  the  city  of  New  York,  for  payment,  and  payment 
thereof  demanded,  which  was  refused ;  the  said  defendant, 
having,  prior  to  such  presentment,  forbidden  the  payment 
thereof  by  said  drawees ;  of  all  which  the  defendant  had 
notice,  and  the  same  has  not  since  been  paid. 

The  making  of  the  check,  the  presentment  thereof,  and 
notice  of  the  defendant  of  non-payment,  was  not  denied  by 
the  answer.  Three  or  four  matters  were  alleged  in  the 
answer  as  defenses :  Ist.  That  at  the  time  the  check  was 
made,  he  (the  defendant)  was  not  in  any  wise  indebted  to 
the  plaintiff,  and  that  he  made  the  check  and  delivered  it 
to  the  plaintiff  without  any  couBideration  therefor.  2d. 
That  he  made  the  check  for  an  amount  claimed  to  be  due 
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firotn  Ulman  to  Lumleyy  and  deliVered  the  same  to  the  plain- 
tiff as  the  agent  of  Lutnlej,  and  not  otherwise,  and  not  as  an 
executor,  or  administrator  or  trustee  of  an  express  trust,  and 
plaintiff  is  not  authorized  by  any  statute  to  sue,  without 
joining  with  him  the-  person  for  whose  benefit  the  action  is 
prosecuted.  3d.  That  the  check  was  given  to  paj  a  debt 
claimed  to  be  due  from  Ulman  to  Lumley,  but  that  in  fact 
no  such  debt  was  then  cmd  there  ctue.  4th.  That  the  check 
was  in  fkot  a  promise  by  the  defendant  to  pay  a  then  snp- 
.po6€td  debt  of  Ulman  to  Lumley,  and  for  which  the  defendant 
was  not  liable,  and  that  there  was  not  any  other  considera- 
tion for  tlie  chock,  or  the  making  of  said  promise ;  and  the 
consideration  for  making  the  check  is  not  expressed  in  it,  nor 
is  any  consideration  exftressed  in  it. 

,The  action  was  referred  to  B.  W.  Bonney,  Esq.  On  the 
trial,  the  plaintiff,  after  reading  the  pleadings,  rested  his 
icase,  and  asked  for  judgment  on  the  pleadings.  The  defend- 
ant also  moved  for  judgment  on  the  pleadings^  on  the  ground, 
fir^t,.  that. the  cc^plaint  did. not  state,  facts  sufficient  to 
constitute  a  cause  of  action;  second,  t^at  it  appeared  on 
the  face  of  the  complaint  that  the  check — ^the  subject  of  the 
action — was  given  by  the  defendant  to  the  plaintiff  withont 
eonsidaration.  .  The  referee  denied  th,e  motion,  and  the 
defendant  accepted.  The  defendant  was  then  offered  as  a 
witness  on  his  own. behalf^  to  establish ;th6  defense,  set  tip  in 
the  answer;  the  plaintiff  objecting  to  his  being  examined, 
on  the  ground  that  the  answer  disclosed  no  defense.  The 
rpferee  <  ruled  that  the  answer  set  up  no  defense, .  .«nd  that 
th^^,  WHS  no  issue  to  try^  and  that  the  plaintiff  wa$  entitled 
to  judgment ;  to  which  the  def^dant  excepted.  The  referee, 
th^n,  on  <  request  of  tho;  defendant,  permitted  him  to  amend 
his  answer  by  adding  a  denial  of  each  allegation  of  the 
complaint,  except  the  making  of.  the  cheek,  and  the  trial 
proc3eded. 

.  The  defendant  admitted  the  receipt  of  notice ;  that  the 
^^ck  had  been  presented  &r  pf^yment,  and  payment  refused ; 
and  the  notarial  certificate  of  presentm^t,  demand  of  pay- 
ment, find  refusal  for  want  of  fundp,  was  put  in  evidence. 


1864.]  Fish  ««  Jacobsohv^  541 


SteCement  of  obba. 


The  plaintiff  was  then  examined  as  a  witness  in  his  own 
behalf,  and  gave  a  detailed  acoonnt  of  the  facta  and  circann 
stances  under  which  the  cheek  was  made,  and  rested. 

The  defendant  «then  moved  for  a  nonBuit^  on  the  grounds, 
first,  that  no  consideration  for  the  cheQk' had  been  proved ; 
second,  that'  the  plaintiff  was  not  the  proper  party  to  sue ;: 
third,,  a  fisulure  to  prove  the  cause  of  action  alleged  in  the 
complaint:  The  roferee  denied  the  motion,  and  there  was 
on  exception. 

The  defendant  was  then  sworn  on  his  own  behalfi  ' 

The  referee  found^  as  facts^  that,  on  the  20th  Jssxvkktj^ 
1859,  Benjamin  Lumley,  at  London,  in  England,  ^appointed 
the  plaint!  f  his  agent  to  receive 'all  n^nejB  accruing  from 
representations  and  concerts  of  Piticolemini  in  the  United 
States,  under  a  contract  between  said  Lumley  and  Bernard 
TTlman ;  to  examine,  vouch  and  settle  all  accounts  on  behatf 
of  said  Lumlej,  imd  to  pay  to  said  Ulman  such  sums  aa  might 
be  coming  tohim  from  such  repr^eentations  and;  concerts. 
That  on  and  after  'February;  18ft9,  the  defendant  was  agtot' 
or  mami^er  fer  said  Ulman,  in  relaMon  to  such  rej>re6ent»* 
tions  and  concerts  in' the  United  States ;  that  in  February, 
1859,  the  plaintiff,  in  New  York,  as  such  agent  of  said 
Lumley,  demanded  of  defendant,  as  ag^nt  or  ma&agerof 
said  Ulman,  who  was  then  absefnt  from  New  Y<M-k,i  a  settle- 
ment of  the  account  of  all  such  representations  and'coneelta 
as  had  then  been  given,  which -settlement' the  defendant 
promised^  should  tstke  place;'  that  in  February  fliid  Mirdi, 
1869,  several  'siich  i^presentntions  and  concerts  were  given'  ia 
New  York  and'dse^^here  in  tiie'  Uiiited  States,  and-  the 
plaintiff,  as  such  agent' ks  aforesaid,  Tsoeived  several  ^suana  6f 
money  on  account  of  the  portion*  t)f  the  pi^oceedd  of  stth'  rep-  > 
resentation9iand  cooeeits,  to  which  siiid  Lumley  ^wasentiltodti ' 
that  on  tiler  11th  MaroU,  1858,!  die  plaindff,  in?  the  idlty^of ' 
N^w  Orleioa,  demanded  of  said  Ulman .  a  settleiHent  w  to  3lt « 
audi  repTesentatieiia  and  <ooiioarts  ai  had'  befti*  igiven,  and ' 
Ulman  tben  promltod  <  plafaitiff  su^  fiettlemeBt^^^Hd  -  tor^giv^ " 
him  the  cheek  of  defendant  for  the lantodnt^  balance  wKtick' 
the  plttinttfl^  as  8U(di  agent^c^Lmnley^  i^  iQiitiliei  tOFvecei^;^ 
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and,  on  the  12th  March,  1859,  said  Ulman  promised  the  plain- 
tiff, in  case  he  did  not  famish  him  such  check  of  the  de- 
fendant for  said  balance  by  twelve  o^clock  at  noon,  of  the 
14th  of  said  March,  to  assign  to  him  all  the  receipts  of  snch 
representations  and  concerts  which  shonld  be  subsequently 
given,  after  dedncting  the  amonnt  to  be  paid  to  the  manager 
of  tlie  theater,  until  plaintiff  had  received  such  balance ;  and 
on  the  14th  day  of  said  March,  said  Ulman,  by  writing, 
addressed  to  the  manager  of  the  theater,  assigned  to 
plaintiff  all  the  moneys  accruing  to  him  (Ulman)  for  such 
remaining  performances  in  New  Orleans,  after  deducting  the 
sum  to  which  the  manager  of  the  theater  was  entitled ;  that 
on  the  16th  March,  1859,  the  defendant,  at  New  Orleans, 
made  and  delivered  to  the  plaintiff  the  check  or  draft  set 
forth  in  the  complaint,  and  on  which  this  action  is  brought, 
which  check  or  draft  was  so  given  by  defendant,  and  received 
by  plaintiff,  for  the  balance,  amounting  to  $2,655.75,  of  the 
share  to  which  said  Lumley  was  entitled  of  the  proceeds  of 
such  representations  and  concerts,  prior  to  said  11th  March, 
1859,  and  the  share,  amounting  to  $444.50,  to  which  Lumley 
was  entitled  of  the  proceeds  of  said  performance  in  New 
Orleans,  on  the  said  11th  March,  1859 ;  and  the  plaintiff 
then  gave  to  the  defendant  a  receipt  for  said  check  or  draft, 
and  specifying  the  said  amounts  for  which  the  same  was  so 
given  and  received. 

That  the  plaintiff,  in  his  account  with  said  Lumley, 
credited  him  (Lumley)  with  the  amount  of  said  chock  or 
draft.  That  the  plaintiff,  on  said  16th  day  of  March,  1859, 
sent  forward  said  check  or  draft,  from  New  Orleans,  for  col- 
lecti(m,  and  the  same  was,  on  the  24th  day  of  said  March, 
duly  presented  in  New  York  to  the  drawees,  and  payment 
thereof  demanded,  which  was  reftised,  and  notice  of  such 
presentment  and  demand  and  refusal  of  payment  was  duly 
given  to  the  defendant.  That  after  the  making  and  delivery 
of  said  cheek  or  draft;,  three  such  representations  were  given 
in  New  Orleans,  as  aforesaid,  on  the  16th,  18th  and  19th  days 
of  March,  1859  (one  on  each  day),  of  which  the  plaintiff  under 
Baid  aasignmenC  by  Ulman  received  the  whole  proceeds  to 
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which  Ulman  was  entitled,  and  having  received  said  check 
or  draft  for  the  said  accounts  or  sums  above  mentioned, 
plaintiff  paid  to  the  agent  of  Ulman  the  share  of  said  pro- 
ceeds to  which  XJlman  was  entitled.  That  the  interest  on 
the  sum  of  $3,000.25,  from  said  24th  day  of  March,  1859,  to 
21st  July,  1859,  the  date  of  this  report,  is  $68.24,  and  the 
whole  amount  of  principal  and  interest  due  this  day.  On  said 
check  or  draft,  is  $3,068.49. 

The  referee's  conclusions  of  law  were  as  follows : 

1.  That  the  plaintiff  received  and  holds  the  said  check  or 
draft  for  good  and  suflScient  consideration,  and  the  defendant 
is  liable  to  pay  the  same. 

2.  That  the  plaintiff  is  entitled  to  maintain  the  action  in 
his  own  name  for  the  amount  of  said  check  or  draft,  and 
without  joining  said  Lumley  with  him^  as  plaintiff  in  this 
action,  or  otherwise.  , 

3.  That  the  plaintiff  is  entitled  to  judgment  for  said  sum 
of  $3,068.49  (the  amount  of  said  check  or  draft,  with  interest 
to  this  date)  and  the  costs  of  this  action. 

To  these  conclusions  of  law,  and  to  each  of  them,  tho 
defendant  excepted. 

•  Judgment  being  entered  on  the  report  of  the  referee,  the 
defendant  appealed  to  the  General  Term,  where  the  judgment 
was  affirmed.    The  defendant  now  appeals  to  this  court. 

ITiomaa  H,  Rodmomy  for  the  plaintiff. 
J.  Tawnshendy  for  the  defendant. 

Wbight,  J.  It  is  insisted  that  4;he  judgment  is  erroneou8| 
and  for  the  reasons,  ^r«^,  that  the  check  was  without  consid- 
eration ;  and,  second^  that  the  action  was  improperly  brought 
in  the  name  of  the  plaintiff.  Keither  of  these  objections  I 
r^ard  as  tenable. 

1.  The  check  imported  a  consideration,  and  the  aniis  was- 
on  the  defendant  to  show  that,  in  fact,  there  was  none;. 
This  was  not  necessarily  shown  by  an  admission  in  the  plead- 
ing, or  by  proving  that  it  was  given  in  settlement  of  a  balanee 
of  account  due  from  Ulman  to  Lumley  for  Lumley's  share  of 
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the  proceeds  of  the  Piccolomini  o^ratic  representations  and 
concerts. .  If  tlie  money  or ,  funds  for  which  the  check  was 
given  wen^  in  the  defendant's  hands  at  the  time  of  giving  it 
to  the  plaintiff,  there  was  no  want  of  consideration  for  the 
promise  on  the  fivce  of  the  check.  It  was  not  shown  that  he 
did  not  Ixold  the  funds  for  which  the. check  was  given,,  and  it 
is  inferable  from  the  facts  found  that  he  did.  The  facts  were 
these:  Lumley  arranged  with  Ulman  that  Piccolomini 
should  urive  representations  and- concerts  in  the  United  8tatea 
for  their  joint  benefit.  The  plaiivtiff  was  sent  from  iEngland 
as  the  agQut  of  Lumley  to  receive  all  moneys  accruing  from 
such  re]jrescntations  and  concerts,  to  examine,  vouch  and 
settle  all  accounts  on  behalf  of  Lumley,  and  to  pay  to  Ulman 
such  sun)s  as  might  be  coming  to  him  under  the  contract 
l>ctween  >Lumley  and  Ulman.  The  defendant  was  ^Ulman's 
general  agent  and  manager  in  respect  to  such  representations 
and  concerts,  and  acted  as  such  up  to  the  time  of  giving  the 
dieck  in  suit.  He  appears  to  have,  in  person,  received  and 
paid  all  money  on  account  of  the  performances  that  took 
place.  Ib^  Febru^y,  1859y  in  the  city  of  New  York,* the  plain- 
tiff demanded  of  the  defendant,  as  Ulman's  manager  (Ulman 
being  absent  froqi  the  city),  a  settlement  of  the  account  oi  all 
audi  representations  and  concerts  as  had  then  been  given^ 
which  settlement  the  defendant  promised  should  take  place. 
No  settlement,  however,  was  at  that  time  had.  The  per- 
formances went  on  in  February  and  March,  in  New  York  and 
elsewhere  in  the  United  States,  under  the  management  of  the 
defendant,  the  plaintiff  receiving  from  time  to  time  from  the 
defendant  several  sums  of  money  on  account  of  tlie  proceeds 
of  such  performances,  to  which  Lumley  was  entitled.  One 
of  these  performances  was  to  take  place  in  New  Orjeans  on 
the  11th  March,  1859,  both  the  defendant,  and  Ulman  him- 
self being  in  the  city  at  the  time.  On  that  day  the  plaintiff 
demanding  of  Ulman  a  settlement  as  to  all  such  concerts 
as  had  been  given,  he  promised  such  settlement,  and  to  give 
him  the  check  of  the  defendant  for  the  amount  or  balance 
which  Lumley  was  entitled  to  receive ;  and  the  day  following 
promised  that  if  he  did  not  furnish  such  check  by  noon  of 
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the  14th  March  to  assign  to  the  plaintiff  all  the  receipts  of 
such  representations  and  concerts'  which  should  be  subse- 
quently given,  after  deducting  the  amount  to  be  paid  to  the 
manager  of  the  theater,  until  the  plaintiff  had  received 
such  balance.  On  the  14th  March,  Ulman,  by  writing, 
addressed  to  the  manager  of  the  theater,  assigned  to  the 
plaintiff  all  the  money  accruing  to  him  (Ulman)  for  such 
remaining  performances  in  New  Orleans.  On  the  16th 
March  the  defendant  made  and  delivered  to  the  plaintiff  the 
check  in  suit  for  the  balance,  amounting  to  $2,555.75,  of  the 
share  to  which  Lumley  was  entitled  of  the  proceeds  of  such 
representations  and  concerts  prior  to  the  11th  March,  1859, 
and  the  share,  amounting  to  $444.50,  to  which  he  was  entitled 
of  the  proceeds  of  the  performance  on  the  last  mentioned 
day.  On  receiving  the  check  a  receipt  for  the  specific  items 
jcomposing  the  amount  of  it  was  given  to  the  defendant  per- 
sonally. 

The  transaction,  then,  in  substance,  was  this :  The  pro- 
ceeds of  the  performances  in  which  Eumley  and  Ulman  were 
entitled  to  share,  were  collected  and  held  by  the  defendant. 
The  net  receipts  of  the  concerts  had  come  into  his  hands. 
.The  fact  of  Ulman  promising,  and  the  defendant  giving,  his 
own  check  and  taking  a  receipt  in  his  own  name  for  the 
Jimount  due,  shows  conclusively  that  the  very  money  for 
which  the  check  was  given  was  in  the  defendant's  hands. 
If  it  was,  there  was  no  want  of  consideration  for  the  promise 
.on  the  face  of  the  check.  Instead  of  paying  over  Lumley's 
portion  of  the  proceeds  of.  the  concerts  held  by  him,  the 
defendant  substitutes  his  check  therefor,  and  (induces  the  plain- 
.tiff  to  accept  it.  Holding  Ulman^s  or  Lumley's  funds  in  his 
.iiands,  and  inducing,  the  plaintiff  to  take  his  order  instead  of 
the  funds  themselves,  the  objection  that  there  was  ho  con- 
^tideration  for  such,  order  is  without  force.  Nor  can  the 
defendant,  after  thus  inducing  the  plaintiff  to  accept  his  check, 
question  the  authority  of  the  latter  to  receive  it.  No  one 
hat  the  plaintiff 's  prineipal  could  repudiate  that  authority. 

3.  The  plaintiff  was  the  proper  party  to  bring  the  action. 
rThe  promise  was  inade  to  him..    It  was  a  contract  in  writing«i«rii....,e,. 
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with  him  peraonally.  Before  the  Code,  an  action  on  the 
check  would  have  been  maintainable  only  in  the  name  of  the 
plaintiff.  Since  the  Code  every  action  must  be  proaecuted  in 
the  name  of  the  real  party  in  interest,  '^  except  that  a  trustee 
of  an  express  trust  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted  "  (Code,  §§  111, 
113);  and  it  is  declared  that  the  ^'trustee  of  an  express 
trust,  within  the  meaning  of  the  section,  shall  be  construed  to 
include  a  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another."  (§  113.)  So  that  whether 
the  oontract  was  made  for  the  benefit  of  the  pl&intiff  indi- 
ridually  or  for  the  benefit  of  Lumley,  the  plaintiff  was  equally 
entitled  to  sue. 
The  judgment  of  the  Supreme  Court  should  be  afllrmed. 

Ikgbaham,  J.  The  defendant  was  the  agent  of  D.  IJlman. 
As  such  agent  he  received  the  proceeds  of  operatic  i)erform- 
ances.  The  plaintiff  claimed  a  balance  due,  and  Ulman 
promised  to  deliver  defendant's  check  in  payment  or  assign 
the  receipts  of  certain  concerts.  He  requested  defendant  to 
give  the  check,  and  plaintiff  gave  a  receipt  for  the  same  on 
triman's  account  and  credited  Ulman  with  the  amount 
Afterward  the  concerts  were  held,  and  plaintiff  paid  to 
defendant  the  share  of  Ulman  which  he  had  received  of  the 
concerts,  and  claims  that  the  said  check  was  held  upon  a 
good  consideration. 

The  defendant  objects  to  the  recovery  upon  the  ground 
that  the  check  was  given  without  consideration,  and  that  that 
fietct  may  be  inquired  into  between  the  parties.  Admitting 
the  law  to  be  as  <X)ntended  for  on  the  part  of  the  defendant, 
still  there  is  another  rule  which  takes  this  case  out  of  the  class 
of  cases  relied  on  by  the  defendant.  This  check  was  given  by 
the  defendant  in  payment  of  the  claim  of  Lumley  due  from 
Ulman  and  at  his  request.  It  would  be  the  same  as  a  note 
borrowed  by  Ulman  from  the  defendant  for  the  purpose  of 
paying  Lumley's  claim.  In  such  a  case  it  becomes  accommo- 
dation paper  in  the  hands  of  the  party  for  whom  it  was  made 
and  to  whom  it  was  passed,  and  if  Lumley  had  a  good  claim 
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againBt  Ulman  he  can  collect  the  amount  of  this  check 
passed  to  him  by  the  defendant  for  the  express  purpose  of 
paying  this  debt.  This  was  so  held  in  Seneca  County  Bank 
V.  JS^eap  (3  Comst.,  442),  in  a  case  where  the  accommoda- 
tion party  pnt  his  name  to  the  note  without  any  restriction, 
and  the  court  held  it  was  rightly  used  when  paid  by  the 
holder  for  a  precedent  debt,  and  that  the  consideration  was 
sufficient.  The  present  case  is  a  stronger  one,  for  the  check 
was  paid  by  the  defendant  himself  in  discharge  of  the  debt 
due  from  TTlman  to  Lumley.  An  objection  is  made  that  the 
action  should  be  in  the  name  of  Lumley.  The  evidence 
shows,  and  the  referee  finds,  that  the  plaintiff  credited  Lumley 
with  the  amount,  and  afterward,  having  received  the  check, 
the  plaintiff  paid  over  to  Ulman's  agent  the  proceeds  of 
certain  concerts  in  his  hands  and  which  were  held  by  him  as 
security.  These  facts  gave  Fish  such  an  interest  in  tibe  check 
as  would  enable  him  to  maintain  an  action  upon  it  in  his  own 
name,  independent  of  the  fact  that  the  contract  was  with  him 
and  the  check  made  payable  to  his  order. 

The  judgment  should  be  affirmed. 

All  concur. 

Affirmed. 
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John  Maltby  v.  Ass  B.  Gbsene. 

Ko  appeal  lies  from  a  judgment  bj  default 

In  matter  of  mechanica'  lien  in  the  oountj  of  Erie,  the  oourt  acquires  juriadio- 
tion  of  the  subject-matter  by  the  personal  service  of  the  notice  required  by 
'    statute  upon  the  opposite  party  within  the  time  required  by  law. 

* 

The  judgment  in  this  case  was  rendered  in  the  county 
court  of  Erie  county,  on  30th  April,  1869,  under  the  pro- 
visions  of  the  mechanics'  lien  law.  The  specifications  and 
papers  required  by  the  statute  were  filed  in  the  clerk's  office, 
on  24th  December,  1858.  On  28d  of  February,  1859,  a 
notice  requiring  the  defendant  to  appear  in  the  county  court, 
on  the  fourth  Monday  of  March,  and  submit  to  an  accounting, 
was  served  on  defendant,  dated  22d  February,  1859.  The 
affidavit  of  service  of  notice  states  the  service  to  have  been 
made  28th  March,  1859.  The  defendant  did  not  appear  on 
the  day  fixed  in.  the  notice,  and  judgment  by  default  waB 
entered,  and  the  damages  were  assessed  on  a  writ  of  inquiry, 
and  final  judgment  entered  against  the  defendant.  From 
this  judgment  the  defendant  appealed  to  the  General  Term 
.  of  the  eighth  district,  where  the  appeal  was  dismissed. 
From  that  order  of  dismissal,  the  defendant  appealed  to  this 
court. 

H,  Saunders  J  for  the  appellant. 

Charles  Daniels^  for  the  respondent. 

Ingbaham,  J.  That  an  order  dismissing  an  appeal  to  the 
Greneral  Term  of  the  Supreme  Court  is  appealable  to  this 
court,  was  settled  in  Bates  v.  Voarhees  (20  ^N".  T.,  625).  In 
becomes,  therefore,  necessary  to  inquire  whether  an  appeal 
will  lie  from  the  judgment  entered  in  the  county  court,  by 
default  of  the  defendant  for  not  appearing  there. 

This  question  was  referred  to  by  Selden,  J.,  in  Briggs 
et  al.  V.  Bergen  (23  N.  T.,  162),  in  which  he  says  in 
regard  to  striking  out  a  sham  pleading :  "  The  suit  is  left  in 
the  same  condition  as  if  no  answer  had  been  put  in.    In  such 
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cases  no  appeal  will  lie  from  the  judgment,  it  having  been 
obtained  throngh  the  default  of  the  defendant. '^ 

This  question  was  fujly  examined  by  Fabkib,  J.,  in  Dow 
V.  Birge  dk  Wells  (5  How.  Pr.,  823),  citing  various  cases 
previous  to  the  Code  to  show  that,  under  the  old  system 
of  practice,  a  writ  of  error  would  not  lie  from  a  judgment 
obtained'  by  default.  The  intent  of  the  Code  was  the  same 
as  -had  been  the  previous  practice.  It  allowed  an  appeal 
from  a  judgment  of  the  court,  but  by  that  was  intended  a 
decision  of  the  court  made  upon  points  submitted  tothem^ 
or  questions  raised  before  that  court. 

In  Jones  v.  JKp  (7  N.  Y.  Legal  Observer,  p,  91),  it  was 
held,  in  New  York  Common  Pleas,  that  no  appeal  would  lie  to 
the  General  Term  of  that  court  fix>m  a  judgment  by  default. 

In  Perkins  v.  FamJumi  (10  Howard,  120),.  it  was  decided 
that  an  appeal  would  not  lie  from  a  judgment  entered  on  a 
atipnlation,  with  a  view  to  enable  the  party  to  appeal. 

In  JS^n^  V.  Bloomer  (S  Kern.,  843),  an  appeal  was  dis- 
missed, upon  the  ground  that  the  record  did  not  show  any 
exceptions  taken  M  the  trial,  and  in  (Ms  v.  Spencer  (16  N.  Y., 
610),  the  judgment  was  affirmed,  because  no  ease. bad  been 
tnade  in  tbecotirt  below.;  From  these  cases,  I  conclude  tliat 
no  different  rule  exists  under  the  Code  than  that  which  was 
established  under  the  old  system  of  practice.  And  this  court 
has  held,  in  ThMrbet  v.  Tounmnd,  (32  N.  7^.517),  that  the 
power,  (rf  review  conferred  •  by  the  Code*  must  he  the  same 
as  that  formerly  obtained  by  writ  of  •error,  and  that  there 
was  no  reason  why  it  should  be  other  or  greater. 

I  think,  therefore,. from  the  authorities  above  cited, .that  in 
no  case  of  judgment  by  default  ,can  there  be  an  appeal  to  an 
appellate  tribunal;  but  that  the  aggrieved  party  must  Be<^ 
relief,  if  he  be  entitled  to  any,  by  motion  to*  the  court  in 
which  the  actipn  is  p^^ding.  If  there  was  any  etror  in  the 
service  of  process,  the  court  where  the  action  was  ^pending 
could  have  corrected  the  error  on  motion.  If  the' pleadings 
were  defective,  the  party  aggrieved  had  a  remedy  by  demur- 
rer, and  on  that  he  might  have  appealed  to  the  appellate 
court. 


550  Maltbt  V,  OsxENX.  [Sept. 


Opinion  of  the  Court,  per  Wright,  J. 


The  reaBon  for  these  rules  is  given  by  Platt,  J.,  in  Adams 
V.  0(di8  (30  Johns.,  2S2).  When  the  law  allows  a  defend- 
ant the  privilege  of  being  summoned,  it  imposes  on  him  a 
corresponding  duty,  which  is,  if  he  has  any  ground  of  de- 
fense he  shall  appear  and  prove  it  in  the  primary  court 
having  cognizance  of  the  matter.  To  allow  him  to  pass  by 
the  inferior  tribunal  unnoticed,  would  be  to  convert  the 
appellate  court  into  one  of  an  original  jurisdiction.  *  A 
judgment  by  default  is,  for  this  purpose,  equivalent  to  a  judg- 
ment by  confession.  This  doctrine  is  well  settled  in  the 
higher  courts,  and  I  perceive  no  reason  why  it  should  not  be 
applied  to  all  judicial  proceedings  where  an  appeal  is  allowed. 

The  conclusion  arrived  at  in  this  branch  of  the  case  dis- 
poses of  this  appeal  without  the  necessity  of  examining  the 
alleged  defects  upon  which  the  appeal  was  taken.  They 
were  all  matters  which  should  have  been  brought  to  the 
notice  of  the  court  below.  Many  of  them,  if  they  were 
erroneous,  would  have  been  corrected  on  the  trial,  and  would 
not  have  been  any  grounds  for  sustaining  an  appeal.  It  can 
hardly  be  considered  a  safe  or  proper  system  to  allow  a  party 
to  rely  on  a  defective  pleading  in  the  court  of  original  juris- 
diction, and  8cek  to  take  the  benefit  of  such  defect  on  appeal 
where  the  court  could  not  correct  the  error.  On  the  con- 
trary, I  concur  in  the  opinion  above  cited  that  in  such  cases 
the  default  in  not  appearing  is  to  be  considered  a  confession 
of  judgment,  from  which  the  defendant  cannot  appeal.  The 
order  should  be  affirmed. 

Wbioht,  J.  This  is  an  appeal  from  an  order  of  the 
Supreme  Court  dismissing  an  appeal  from  a  judgment  of 
the  Erie  county  court,  rendered  by  default  in  a  proceeding 
under  the  mechanics'  lien  law  (Laws  of  1844,  chap.  805). 
All  that  the  Supreme  Court  had  before  it  was  the  record  of 
the  judgment  of  the  county  court  for  the  amount  of  the 
claim  of  the  party  furnishing  materials. 

The  Supreme  Court  dismissed  the  appeal  on  two  grounds : 
first,  that  it  would  not  lie  to  review  a  judgment  rendered  by 
the  county  court  by  default;  and,  second,  that  if  this  were 
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otherwise,  there  was  no  error  or  irregularity  in  obtaining  the 
judgment,  or,  at  least,  none  of  a  jurisdictional  nature.  The 
order,  I  think,  is  right  on  either  ground,  but  it  is,  perhaps, 
only  necessary  to  allude  to  the  latter  one. 

The  act  of  May  7,  1844,  declares  that  any  person  perform- 
ing labor  or  furnishing  materials  for  building,  altering  or 
repairing  any  house  or  other  building,  in  the  several  cities 
of  the  State  (except  the  city  of  New  York),  by  virtue  of 
any  contract  with  the  owner  thereof,  shall  have  a  lien  for 
the  value  of  such  labor  and  materials,  upon  such  house  or 
building,  and  upon  the  land  upon  which  the  same  stands 
(§  1) ;  and  it  prescribes  the  mode  of  creating  such  lien^  its 
duration,  and  how  it  may  be  discharged.  (§§  2,  3.)  The 
person  performing  the  labor,  or  furnishing  the  materials,  is  to 
cause  specifications  to  be  drawn  up,  and  file  the  same  in  the 
ofiice  of  the  clerk  of  the  county  in  which  the  building  or 
premises  are  situated,  and  serve  notice  thereof  personally  on 
the  owner  or  his  agent.  The  filing  of  the  specifications,  and 
serving  notice  thereof,  in  respect  to  any  labor  performed,  or 
to  be  performed,  or  materials  furnished,  or  to  be  furnished, 
in  building,  altering  or  repairing  any  house,  or  other  build- 
ing, in  the  city  of  Buffalo,  may  be  made  at  any  time  prior  to 
thirty  days  after  the  labor  shall  be  performed,  or  after  the 
house  or  building  or  the  alterations  or  repairs  of  which  shall 
be  completed ;  and  the  filing  of  the  specifications  and  service 
of  the  notice  creates  a  lien  in  fiivor  of  the  person  performing 
such  labor,  or  furnishing  such  materials,  for  the  amount  of 
the  labor  performed  and  materials  furnished,  whether  per- 
formed or  furnished  before  or  after  such  filing  and  service. 
(Laws  of  1851,  chap.  517.)  The  clerk  of  the  county  is 
directed  to  keep  a  book,  to  be  called  ^'  The  mechanics'  and 
laborers'  lien  docket,"  in  which  shall  be  entered  the  name 
of  the  owner,  and  opposite  thereto  the  name  of  the  person 
claiming  the  lien,  the  lot  or  street  on  which  such  work  is  to 
be  done,  or  materials  ftirnished,  and  the  time  of  filing  such 
specifications.  The  lien  created  takes  effect  fix>m  the  time 
of  filing  and  service  of  notice,  and  continues  for  one  year 
thereafter,  but  may  be  discharged  on  the  docket  at  any  time 
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by  the  clerk,  on  the  production  to  and  filing  with  him  a  cer-' 
tificate,  signed  by  the  person  having  the  lien,  and  dvlj 
aeknowledged  and  proved,  that  the  claim  for  which  snx^h:  lien 
was  created  is  satisfied  and  discharged.  (§  8.) 

The  next  foar  sections  of  the  act  prescribe  the  manner  of 
enforcing  or  bringing  such  lien  to  a  close.  It  is  by  a  pro- 
ceeding in  a  county  court,  or  justice's  court,  distinct  and  inde- 
pendent of  that  creating  the  lien  between  the  claimant  and 
the  owner,  to  settle  the  amount  due>^  and  obtain  a  judgment 
therefor.  As  was  said  in  Freeman,  v.  Grtme  (3  Gomst.,  305) : 
"  The  court  is  not  required  to  adjudicate  upon  the  validity  of 
the  lien,  or  the  time  of  its  commencement  The  judgment  is 
to  be  rendered  and  enforced,  in  all  respects,  like  a  judgment 
in  an  action  of  assumpsit.  *  *  The  judgment  record  is 
not  evidence  of  the  existence  of  the  mechanics'  lien,  of  the 
time  of  its  commencement,  or  of  the  quality  or  description 
of  the  real  estate  whidi  it  affects.  It  could  not^be  made  so 
against  third  persons  not  parties  to  the  suit.  In  case  of  the 
enforcement  of  the  lien  by  an  execution,  and  sale  witimt 
the  year,  if  a  dispute  should  arise  between- thepurchaser  and 
some  third  person,  with  respect  to  the  priority  of  tlieir 
respective  rights,  the  purchaser  would  be  required  to  prove 
the  existence  of  the  mechanics'  lien  by  evidence  not  contained 
in  <the  judgment  record."  The  most  that  can  be*  claimed  is, 
that  there:  is  a  statutory  implication  that  the  summary  pr^ 
ceeding  for  obtaining  judgment  for  the  amount  due,  must  be 
instituted  before  the  lien  ceases. 

.  The  court  acquires,  jurisdiction  of  the  subject-matter,  and 
of  the  parties,  by  either  the  owner  of  the  building,  or  the 
laborer  or  material  man,  serving  personally  on  the  opposite 
party,:  a  notice,  requiring  him  to  appear  in  the  county  court 
or  justice's  court  of  the  county  in  which  the  building  is  situ- 
ated, at  a.  time  specified  in  such  notice,  not  less  than  twenty* 
days  from  the  service  thereof,  and  submit  to  an  accounting 
and  settlement  in  such  court  of  the  amount  due  or  claimed 
to  be  due,  or  for  the  labor  performed  or  the  materials  Air- 
nished.  In  this  case  the  claimant  served  the  required  notice 
on  the  owner  to  appear  in  the  Erie  county  court,  on  tlur 
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fourth  Mondaj  of  March-,  1859 ;  and  at  the  time,  served  on 
her  a  bill  of  particulars  of  his  claim,  accompanying  the  same 
with  a  notice  to  produce  a  bill  of  particulars  of  any  offset 
within  ten  days  thereafter.  The  owner  did  not  appear  at 
the  time  and  place  specified,  or  furnish  anybiU  of  particulars 
of  any  offset,  and  on.  the  22d  April,  1859,  her  default  was 
entered)  and:  a  writ  of  inquiry  ordered  to  issue.  The  writ 
was  executed  and  inquisition  returned,  assessing  the  claim- 
ant'»  damages  at-  $83.§4,  and  an  order  for  judgment  final 
entered  thereon  on  the  26th  April-;  and  on  30th  April,  judg« 
ment  for  that  amount,  with  costs,  was  signed  and  filed.  The 
proceeding  in  ^  the  county  court  was  strictly  in  ^accordance 
with  the  statute,  which  provides  that' in  case  the  owner  shall 
not  appear  and  submit  to  an  accounting  and  settlement  at 
the  time  and  plaee. specified  in  the  notice,  his  default  shall 
be  entered;  a  writ  of  inquiry  and. inquisition  may  issue  to 
the  sheriff  of  thq  county,  to  be  executed;  '^and  judgment 
shall  be  entered  upon  the,  same,  and  execution  shall  issue  for 
the  enforcement  of  the  claim  so  adjudicated  ,and  established^ 
in  the  /same,  manner  as  in  cases  upon  judgments  in  such 
courts,  in  actions  of  assumpsit."  (§§  4,  .5,  6.)  .  - 
,  .It  is  not  or  cannot  be  claimed  by  the  appellant,  that  the 
Supreme  Court  erroneously  dismissed,  her  .appeal,  unless  from 
the  face  of  the  record.of  the  county  court,  it  appears  that, 
that  court  liad  no  jupsdiction  of  the  subject-mattei:,  or  entered 
a  judgni^ent  unauthorized  .by  the-  statute.  Neither  of  thede 
things  appeared.  The  notice  to  ^pear  and  accoant,  etc» ^ 
^ave  jurisdiction^and.  the  proper,  judgment  was  Tendered  aa4 
entered.  The  point  is  made  that  it  does  not  appear  by  the 
record,  that  the  i^cipjent  proceedings  to  create  a  lien  were 
Qver  taken.  It  is  not  required  that  it  should ;  and  following 
the  statute  directions  as  to  the  accounting,  and  rendition  and 
Qutry  of  judgment,  the  fact  woujd  not  necessarily  ^pear  by. 
the  record.  But  it  does,  in  £&ct,  appear  both  by  the  recitala 
in  the  writ  of  inquiry,  and  in  the  judgment.  Again,  it  ia 
said  that  by  the  record  it  appears  that  the  notice  requiring, 
the  defendant  to  appear  and  submit  to  an  accounting  and 
settlement,  was  .not  served  twenty  days  before  4h0'time  specie 
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fied  for  the  appearance  in  the  county  codrt.  It  does  appear 
by  the  copy  affidavit  of  the  service  of  the  notice  filed  when 
the  defendant's  default  was  entered  (as  it  is  printed  in  the 
case),  that  the  service  was  less  than  twenty  days  before 
the  time  designated  for  the  appearance,  accounting  and  settle- 
ment ;  but  the  order  for  the  defendant's  default,  in  reciting 
the  proofs  on  which  it  was  granted,  states  that  the  notice  was 
served  more  than  twenty  days  prior  to  the  time  specified 
for  appearing,  and  to  the  same  effect  is  the  recitals  in 
the  writ  of  inquiry  and  in  the  judgment.  Undoubtedly, 
the  statement  of  the  date  of  service  is  erroneously  set  forth  in 
this  affidavit.  The  notices  are  dated  the  22d  February,  1859, 
and  the  time  designated  for  appearance  was  the  fourth  Mon- 
day of  March  following.  Tlie  affidavit  states  the  service  to 
have  been  on  the  28th  March,  the  very  day  for  appearing. 
It  is  most  probable  that  the  month  of  service  was  Februaiy 
instead  of  March ;  and,  either  that  in  the  affidavit,  March 
was,  by  mistake,  inserted  for  February,  or  that  the  affidavit 
is  given  incorrectly  in  the  case.  At  all  events,  looking  at 
the  whole  record,  it  does  not  appear,  as  the  appellant's  coun- 
sel insists,  that  the  notice  and  the  bill  hf  particulars  were 
served  on  the  defendant  the  very  day  she  was  required  to 
appear  in  court.  Again,  it  is  claimed  that  the  proceeding 
and  judgment  warranted  by  the  statute,  are  in  rem  against 
property,  and  not  against  the  person ;  and  that  the  entry  of 
a  personal  judgment  was  unauthorized.  There  is  nothing  in 
this  point*.  The  statute  provides,  that  in  case  of  a  default,  a 
writ  of  inquiry  may  issue  for  the  assessment  of  the  damages, 
«  and  judgment  shall  be  entered  upon  the  same,  and  execu- 
tion  shall  issue  for  the  enforcement  of  the  said  claim  so 
adjudicated  and  established,  in  the  same  manner  as  in  casea 
upon  judgments  in  courts  of  common  pleas  and  justices* 
courts,  in  actions  of  assumpsit;"  and  where  the  parties 
appear,  the  cause  "  shall  be  governed,  tried,  and  the  judg- 
ment therein  enforced,  in  all  respects,  in  the  same  manner 
as  upon  issues  joined  and  judgments  rendered  in  actions  of 
assumpsit  in  the  said  court."  (§§  6, 7.)  Judgments  in  actions 
of  assumpsit  are,  in  form,  personal,  and  the  manner  of 
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enforcing  them  is  by  execution.  Wben  the  judgment  is  to 
be  enforced  in  the  same  manner,  it  can  hardly  be  claimed 
that  it  should  be  different  in  form  from  the  ordinary  judg- 
ment in  assumpsit.  The  mode  of  enforcing  it  indicates  what 
its  form  should  be.  In  Fremvom  v.  Oram  (3  Comst,  305), 
it  seems  to  have  been  the  construction  of  the  statute  by  this 
court,  that  the  judgment  is  to  be  rendered  in  form  against 
the  defendant,  who  is  personally  liable  for  the  debt,  and  is  a 
lien  upon  all  the  defendant's  real  estate,  continuing  for  ten 
years  against  purchasers,  and  longer  against  the  defendant 
liiinself. 

The  record  of  the  county  court,  therefore,  discloacs  no 
error,  jurisdictional  or  otherwise.  But  after  jurisdiction  was 
acquired,  had  there  been  irregularities,  the  place  to  correct 
them  was  in  the  county  court,  and  not  on  appeal.  If  the 
appellant  had  any  cause  of  complaint,  she  should  have  mo\'eil 
in  that  court,  where  the  proceedings,  if  not  strictly  regular, 
could  have  been  corrected,  and  where  amendmetitB  would 
have  been  permitted  if  necessary,  for  the  purpose  of  correct- 
ing any  mistakes  in  the  papers. 

The  Supreme  Court  examined  the  record,  and,  finding  no 
error  or  irregularity  in  tlie  proceedings  going  to  an  entire 
want  of  judgment  in  the  county  court,  dismissed  the  appeal. 
Perhaps  the  better  course  would  have  1)ecn  to  have  affirmed 
the  judgment.  But  the  defendant's  right  of  appeal  to' this 
court  was  equally  secured  by  either  practice. 

Tlie  order  should  l^e  aiiimied. 

All  concur  in  affirmance  on  the  several  grounds  stated  by 
Wbioht  and  Inosaham,*JJ.,  except  Mulun,  J. 

Affirmed. 


656  Gqpfbbt  v.  JoBNwros.  [Sept, 


Stfttement  of  caoa 


Chasles  Godfbst  V,  John  Bi.  Josn8tok.€i^  a2. 

When  there  is  anj  evidenoe  of  a  conflicting  character  touching  material  issnes 

the  question  ia  one  fbr  the  jurv,  and  their  fiodiog  is  oonduaiye  as  reepecta 

this  court. 
If  there  are  errors  in  the  findings  of  the  jury,  th^  oomectioD  noafc  be  made  aft 

(General  Term — if  the  Special  Term  sustains  the  Yerdictr-^therwisetbepar^ 

ia  without  remedy. 

This  action  was  brought  by  the  plaintiff  to  recover,  for 
damages  alleged  to  have  been  sustained  by  him  by  the 
breach,  on  the  part  of  the  defendants,  of  a  contract  safely  to 
carry  Certain  goods  from  Geneva,  in  this  State,  into  the 
Btate  of  Virginia,  by  reason  whereof  the  said  goods  became 
wet  and  injured. 

The  answer  denied  the  all^ations  of  the  complaint,  and 
set  np,  as  a  defense,  that  the  boat  on  which  the  said  gooda 
were  shipped  was  chartered  by  the  plaintifi^  and  that  he, 
and  not  they,  were  the  carriers  of  the  goods.  , 

On  the  trial,  the  plaintiff  gave  in  evidence  an  agreement^ 
in  writing,  between  the  defendants,  in  and  by  which  they 
agreed  to  organise  a  company,  with  a  capital  stock  of 
128,000,  which  was  allotted  amongst  the  defendants,  for  the 
purpose  of  building  a  steamboat  to  navigate  the  Seneca 
lake,  for  the  profit  and  advantage  of  said  stpck  or  sharehold^i^. 
.  John  B.  Johnston,  one  of  the  defendants,  was  called,  and 
examined  as  a  witness,  and-  testified  that  he  was  the  agent 
«of  the  defendants  in  running  said  boat  in  1852,  andihad  been 
from  the  oi^anization  of  the  company  in  1836 ;  thftt,  aa  snob 
agent,  he  was  applied  to  by  the  plaintiff  to  carry  certain 
furniture,  or  other  goods  of  the  plaintiff,  from  Geneva  to 
Virginia ;  that  he  declined  to  complete  a  bargain  until  the 
matter  had  been  submitted  to  the  stockholders,  at  a  meeting 
then  soon  to  be  held ;  that,  at  such  meeting,  he  submitted 
the  proposition,  and  it  was  assented  to  by  them,  or,  if  not 
expressly  assented  to  by  all,  no  one  dissented,  and  thereafter 
he  agreed,  in  consideration  of  $300,  to  carry  the  plaintiff's 
goods  to  Virginia.    The  company,  at  the  time,  owned  a  pro- 
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peller  called  the  "  Reynolds,"  -^hieh  was  not  needed  by 
them,  and  one  motive  for  entering  into  the  contract  was  to 
send  the  said  vessel  to  Virginia,  and  there  sell,  as  it  was 
expected,  for  a  better  price  than  conld  be  obtained  in  Geneva. 
The  propeller  had  been  lying  for  some  time  without  being 
laded,  and  her  npper  seams  had  become  open,  and  she  leaked 
a  good  deal.  After  the  bargain  was  made,  the  goods  were 
shipped  on  board  the  vessel.  It  was  soon  discovered  that 
she  leaked,  but  she  was,  nevertheless,  sent  on  her  voyage, 
and  when  she  arrived  in  New  York,  it  was  fonnd  unsafe  to 
send  her  forward,  and  a  schooner  was  then  chartered  by 
defendants'  agent  to  carry  forward  the  goods,  and  they  were 
carried  accordingly,  and  delivered  to  plaintiff  in  Yii^inia. 

The  plaintiff  was  himself  sworn,  and  testified  to  substan- 
tially the  same  state  of  facts. 

The  plaintiff  also  gave  evidence  showing  thav  the  goods 
were  injured  to  the  extent  of  $1,350,  and  rested. 

The  defendants  moved  for  a  nonsuit,  on  the  ground  that 
the  defendants  were  not  liable  on  the  contract  made  by 
Johnston  with  the  plaintiff;  that  he  could  not  bind  them,  by 
contracts,  for  the  carriage  of  goods  beyond  Geneva  lake ;  and 
that  there  was  no  proof  that  the  defendants  ever  assented  to 
the  making  of  any  such  contract.  The  court  refused  to  non- 
suit, and  the  defendants'  counsel  excepted. 

Two  of  the  defendants  were  called,  on  their  own  behalf^ 
and  testified  that  they  were  present  at  the  meeting  at  which 
Johnston  claimed  the  defendants  assented  to  his  making  a 
oontaract  with  the  plaintiff  for  the  laransportation  of  these 
goods,  and  that  no  such  proposition  was  made  or  assented 
to  at  such  meeting ;  that  the  only  proposition  submitted  to 
that  meeting  by  Johnston  was  to  charter  the  propeller 
^^Reyndds"  to  the  plaintiff,  and  that  was  not  only  not 
assented  to  by  all,  but  that  both  witnesses  thereon  refused  to 
assent  to  it 

Other  evidence  was  given  tending  to  prove  ihai  the 
plaint^  had  chartered  the  beat,  and  was  running  it  on  hv 
uwn  account.  He  received  passage  and  freight  money,  and 
hiied  one  or  more  of  the*  hands  en^ploy^d  upon  her. 
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At  the  close  of  the  ovidenco  the  defendanta'  connsel 
renewed  the  motion  for  a  nonsuit,  but  it  was  overruled,  and 
he  excepted. 

The  court  charged  the  jury  that  the  defendants  were  not 
liable  unless  thej  found  that  the  contract  made  with  the 
plaintiff  by  Johnston  was  authorized  by  them;  that,  if 
the  defendants  assented,  they  would  be  justified  in  finding  for 
the  plaintiff;  that,  if  they  believed  Johnston,  the  defendants 
did  assent ;  but,  if  any  dissented,  the  majority  could  not  bind 
those  dissenting. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $1,350. 

After  the  trial  the  defendants'  counsel  made  a  motion  for 
a  new  trial,  on  a  case  made,  and  upon  affidavits ;  that  the 
defendants  were  surprised  by  the  evidence  of  Johnston  that 
the  other  defendants  had  ever  assented  to  the  contracts  for 
the  carriage  of  the  plaintiff's  goods.  The  motion  was  denied^ 
and  that  order  was  affirmed  at  the  General  Term  in  the  seventh 
district.  The  same  court  also  affirmed  the  judgment ;  and 
firom  that  judgment  the  defendants  appeal  to  this  court. 

Jmne%  Noxon^  for  the  appellants. 

8.  Q.  Hadleyy  for  the  respondent. 

MuLLiN,  J.  The  motion  for  a  nonsuit  was  properly  denied. 
The  plaintiff,  before  resting,  had  proved,  by  Johnston  and 
his  own  oath,  that  a  contract  for  the  carriage  of  his  ^oods 
had  been  made  with  defendants,  with  their  knowledge  and 
assent.  This  evidence  most  clearly  authorized  a  verdict  for 
the  paintiff.  Concede  that  the  evidence  of  Johnston  was  not 
as  clear  and  conclusive  as  it  might  be  on  the  question  of 
assent,  yet  it  was  some  evidence  on  that  point.  It  was, 
therefore,  the  duty  of  the  court  to  submit  it  to  the  jury. 
There  was  no  .question  made,  on  the  trial,  as  to  the  admis- 
sion or  rejection  of  evidence,  nor  as  to  the  charge  of  the  court. 
We  are  called  upon  to  reverse  the  judgment,  because  the 
jury  has  come,  hi  the  opinion  of  counsel,  to  an  erroneous 
conclusion  on  the  questions  of  fact.  It  cannot  require  the 
citation  of  authorities  to  show  that  we  possess  no  such 
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powers.  Errors  of  this  kind  most  be  corrected  in  the  General 
Term ;  and  if  that  court  refuses  relief,  the  injured  party  is 
remediless.  When  the  Oeneral  Term  reverses  a  judgment 
for  error  of  fact,  this  court  will  look  into  the  evidence,  to  see 
whether  there  is  any  evidence  to  support  the  findings  of  the 
General  Term.  If  there  is  not,  the  judgment  will  be  reversed : 
if  there  is,  it  will  be  afiirmed.  {Dams  v.  Wycoffy  18  N.  Y., 
45 ;  Oriffifi  v.  Maa^qucMrdty  17  id.,  28). 

This  is  the  only  case  in  which  this  court  can  enter  into  an 
investigation  of  the  facts  appearing  on  the  trial. 

It  is  possible  that  if  we  had  been  sitting  in  the  place  of 
the  jury,  we  might  have  discredited  the  plaintiff's  evidence,  in 
view  of  the  positive  denial  of  the  defendants,  and  the  facts 
proved  by  their  other  witness.  But  the  law  has  made  the 
jury  the  tribunals  to  pass  upon  the  £M^ts,  and  not  us.  And 
as  there  must  be  a  power,  somewhere,  finally  to  dispose  of 
disputed  questions  of  fact,  it  has  been  left,  wisely  or  unwisely,, 
with  the  jury — with  a  limited  power  of  review  in  the  Special 
and  General  Terms.  *  In  thus  holding,  we  only  re-aflirm  a 
rule  laid  down  at  the  organization  of  the  court,  and  adhered 
to  ever  since. 

The  application  to  the  General  Term  for  a  new  trial,  on 
the  ground  of  surprise,  was  addressed  to  the  discretion  of  the 
court,  and  is  not  appealable. 

The  judgment  must  be  afiirmed,  with  costs. 

Wright,  J.  It  may  be  that  the  weight  of  evidence  was 
in  favor  of  the  defendants,  and  that  injustice  was  done  to 
them  by  the  verdict  in  the  case ;  but  this  court  is  not  the 
tribunal  for  the  correction  of  errors  of  the  jury. 

The  action  was  for  the  breach  of  an  agreement  by  the 
defendants,  to  transport,  from  Geneva  to  the  plaintiff's  resi* 
dence  in  the  State  of  Yiiginia,  certain  household  goods 
and  other  property  of  the  plaintiffl  The  defendants  were 
copartners  engaged  in  the  transportation  of  passengers,  mer- 
chandise and  freight,  in  steam  vessels  upon  Seneca  lake, 
under  the  name  and  style  of  the  Seneca  Lake  Steamboat 
Company,  and  of  John  B.  Johnston  &  Co.    Johnston,  one  of 
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the  partners,  resided  at  Geneva,  and  acted  as  agent  and 
manager  of  the  affairs  of  the  company.    In  the  fall  of  1852, 
the  plaintiff  wa^  abont  removing  to  Virginia,  and  Johnston 
contracted  with  him,  as  the  agent  of  the  defendants,  to 
transport  his  goods.      The  company  owned  the  propeller 
"Reynolds,"  and  the  goods  were  placed  on  board  of  her 
•at  Geneva  for  transportation;   and  she  proceeded  on  her 
journey  to  New  York.    She  leaked  badly  before  she  started, 
and  'was  so  unseaworthy  when  she  reached  New  York, 
that  Johnston,  who  was  there,  donbted  the  propriety  of 
Jior  going  on,  and  chartered  a  schooner,  and  had  her  freight 
t^kcn  ont  and  put  on  board  the  schooner.    The  plaintiff's 
proi)erty,  when  transhipped,  was  in  a  very  wet  and  dam- 
aged condition,  and  some  of  it  entirely  destroyed,  and  in 
tliat  state  it  was  delivered  to  him  in  Yirginia.    The  amount 
of  damages  by  loss 'and  water  was  $1,350.    The  contract 
'  made  by  Johnston  with  the  plaintiff  was  not  within  the 
scope  of  the  partnership  business,  and  hence  it  was  necessary 
to  show  that  it  was  entered  into  with  the  assent  of  the  other 
defendants.    Whether  it  was  authoi*ized  by  the  defendants, 
was  a  question  of  fact,  in  respect  to  which  the  evidence  was 
conflicting.    Johnston's  testimony  tended  to  show  that  before 
closing  the  contract,  he  submitted  it  to  his  associates,  at  a 
meeting  held  by  them,  and  they  assented  to  it ;  whilst  the 
testimony  of  two  of  the  defendants,  Dox  and  Watson,  who 
were  at  the  meeting,  tended  to  show  that  there  was  no  assent, 
but,  on  the  contrary,  one  or  more  of  the  associates  expressely 
dissented.    I  think  the  weight  of  evidence  was  against  the 
position  that  there  was  an  assent  on  the  part  of  the  defend^ 
ants ;  but  there  was  certainly  some  evidence  tending  to  show 
such  assent,  and  the  judge  would  not  have  been  justified  in 
withholding  this  disputed  question  of  fact  from  the  jury. 

There  was  but  a  single  exception  in  the  case,  viz.:  to 
refusing  a  nonsuit.  The  judge  properly  refused  it ;  and  the 
judgment  of  the  Supreme  Court  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Gilbert  P.  Shebwood,  etc.,  Executor,  v.  Thb  Ambbioak 

Bible  Sochett  and  others.   • 

The  right  to  take  and  grant  property  is  of  the  essence  of  ererj  oorporalion, 
whether  created  by  licensei  by  prescription,  or  by  legislative  act,  and  in  the 
absence  of  legislative  prohibition  may  take  by  all  the  usual  modes  of  acquir- 
ing property.    Per  Wbioiit,  J. 

There  is  no  statute  in  this  State  prohibiting  oorporationi  from  acquiring  per* 
sooal  property  by  bequest 

Bj  comity  we  recognize  the  existence  of  corporations  in  other  States,  and  per- 
mit  them  to  exerciae  the  powers  with  which  they  are  endowed  in  our  own, 
unless  repugnant  to  our  policy  or  injurious  to  our  interests. 

To  constitute  a  charity  in  a  legal  sense  the  use  must  be  publia   Per  Wbiobt,  J. 

There  must  also  be  a  trustee  competent  to  take  the  fund  so  as  to  secure  the 
appropriation  to  the  purpose  intended.*  There  can  be  no  valid  trust  unless 
the  title  can  vest  in  some  person  natural  or  artificial  by  favor  of  the  gift 
itself! 

Appeal  from  judgment  of  Supreme  Court.  Action  for 
conBtruction  of  will.  On  the  25th  December,  1858,  Ann 
P.  Sherwood,  who  owned  personal  estate  of  the  value  of 
$18,000,  and  real  estate  of  the  value  of  $4,500,  died,  leaving 
a  will  executed  some  nine  days  before  her  decease.  This 
instrument  contained  the  following  bequests : 

^^  Second.  I  give  and  bequeath  unto  the  American  Bible 
Society  the  sum  of  two  thousand  dollars. 

"  Third.  I  give  to  the  American  Tract  Society  two  thou- 
sand dollars. 

"  Fourth.  I  give  and  bequeath  unto  the  Arcot  Mission  of 
the  Reformed  Dutch  Church  the  sum  of  three  thousand 
dollars,  to  be  used  for  the  education  of  the  heathen  boy  on 
whose  account  I  have  heretofore  advanced  money. 

^^ Fifth.  I  give  and  bequeath  unto  the  American  Coloniza- 
tion Society  one  thousand  dollars." 

The  residue  of  the  testatrix's  estate  was  given  and  devised 
to  her  two  children,  Gilbert  P.  Sherwood  and  May  P.  Sher- 
wood, share  and  share  alike;  and  her  son  Oilbert  was 
appointed  sole  executor  of  the  will. 

In  November,  1860,  the  executor  brought  an  action  to 
obtain  a  judicial  construction  of  the  instrument,  alleging 
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that  doubts  had  arisen  whether  the  bequests  to  the  American 
Bible  Society,  to  the  American  Tract  Society,  the  Arcot 
Mission  of  the  Reformed  Dutch  Ohurch,  and  to  ilie  American 
Colonization  Society  were  valid  and  l^al  bequests ;  and 
whether  ^aid  societies  ar^  incorporated,  or  if  incorporated, 
whether  they  can,  by  their,  acts  of  incprporationy  severally 
take  the  bequests  mentioned  in  the  wilL  The  several  societies 
and  May  P.  Sherwood  were  made  defendants. 

The  action  was  tried  at  the  New  York  Special  Term,  in 
December,  I99I1  befpre  Mr^  Justice  Gboyei^  who,  in  addition 
to  the.  facts  above  stated,  found  that  the  American  Bible 
Society  in  the  will  named,  was  duly  incorporated  under  and 
by  virtue  of  an  act  of  the  legislature  of  the  State, 'passed  on 
the  25th  March,  1841,  for  the  purpose  of  publishing  and  pro- 
moting a  general  circulation  of  the  holy  scriptuires  without 
note  or  comment ;  that  the  American  Tract  Society,  in  said 
will  mentioned,  was,  by  an  act  of  the  legislature  of  this 
State,  passed  on  the  S6th  day  of  May,  1841,  incorpcnrated  for 
the  purpose  of  printing  and  circulating  religious  tracts  and 
publications;  that  the  Arcot  Mission  of  the  Befonned  Dutch 
Church,  in  said  will  mentioned,  is  not,  and  never  was,  in- 
corporated, but  is  ^  branch  of  the  Board. (^  Foreign  Missions 
of  the  Beformed  Protestant  Dutch  Church,  in  said  will  men- 
tioned, which  Board  of  Missions,  at  the  time  of  the  date  of 
the  will  and  the  death  of  the  testatrix,  was  not  incorporated, 
but  was  incorporated  by  an  act  of  the  legislature  of  the 
State  of  New  York  passed  in  1860 ;  and  that  the  American 
Colonizatiop  Society,  in  said  will  mentioned,  was,  by  an  act 
of  the  general  assembly  of  the  State  of  Maryland,  passed  on 
the  26th  day  of  December,  1886,  incorporated  for  the  pur- 
pose of  colonizing  the  free  people  of  color  of  the  United 
States,  and  was  by  said  act  of  incorporation  empowered  to 
tokke  lands  by  devise,  and  money,  goods  or  chattels  by  bequest. 

His  cpnclusiops  of  law,  from  the  facts  thus  found,  were^ 
i|nd  he  decided,  that  the  several  lisgacies  to  t)ie  said  Aii^ericaii 
Bible  Society,  American  Tract  Society,  and  Americf^n  Colon- 
isation. Society  i^re  valid ;  and  that  the  same  be  paid  by  tho 
^^utor  frojogi  the  estatp  of  the  testatrix,  wijth  cpstQ  to  eadi 
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of  the  said  legatees  to  be  adjostod;  also,  that  the  legacy  to 
the  said  Arcot  Mission  of  the  Reformed  Dutch  *  Churdi  is 
invalid,  bat  no  costs  are  allowed  to  the  plaintiff  or  to  the 
Arcot  Mission  as  against  each  other. 

Judgment  being  entered  in  conformity  .to  this  decision,  the 
plaintiff  and  the  defendants,  May  P.  Sherwood  and  the 
Arcot  Mission,  appealed  to  the  Oenecal  Term.  The  General 
Term  affirmed  the  judgment,  with  costs  of  the  appeal  to  bo 
paid  out  of  the  estate  of  the  deceased  to  the  attorneys  of  all 
the  parties  in  the  action,  including  the  Arcot  Mission,  whose 
costs  on  the  appeal  were  adjusted  at  the  sum  of  one  hundred 
and  thirteen  dollars  and  fiily^four  cents.  From  this  judg^ 
ment  of  affirmance  the  plaintiff  and  the  defendants,  May 
P.  Sherwood  and  the  Arcot  Mission,  appeal  to  this  court. 

A.  W.  Bradfardj  for  the  plaintiff. 

S.  ff.  ThayeTy  for  the  American  Bible  Society. 

0.  JV.  Titus  J  for  the  American  Tract  Society  and  the 
American  Oolonization  Society. 

L,  K*  Miller  J  for  the  Arcot  Mission. 

"Wrioht,  J.  It  will  be  convenient  to  examine  in  order  the 
validity  of  the  bequests;  first,  to  our  own  corporation; 
second,  to  the  foreign  corporation ;  and  third,  to  the  volun- 
tary association,  styled  in  the  will,  the  ^^  Arcot  Mission  of 
the  Reformed  Dutch  Church." 

1.  In  respect  to  the  bequests  to  the  Bible  and  Triict  Socie- 
ties :  These  societies  were,  in  1841,  created  by  the  legislatnre 
bodies  corporate,  and  invested  with  the  general  and  inciden* 
tal  powers  and  attributes  of  a  corporation  aggregate  at 
common  law.  The  purposes  for  which  they  were '  formed 
were  specified ;  a  limitation  set  upon  the  amount  of  income 
to  be  derived  from  property  respectively  held  by  tb<im,  and 
it  was  declared  that  they  should  possess  the  generai)  powers, 
and  be  subject  to  the  provisions  of  the  title  of  the  Revised 
Statutes,  "Of  the  general  powers,  privileges' and  liabilities  of 
corporations."  (Laws  of  1841,  chap.  68,  366 ;  1  R  S.,  599.) 
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The  powers  enumerated  in  the  general  statute  referred  to, 
were  those  which  at  common  law  pertained  to  corporations 
aggregate,  and  the  statute  was  but  declaratory  of  the  com- 
mon law  in  respect  to  the  rights  of  such  corporation.    The 
right  to  take  and  grant  property,  was  and  is  of  the  essence 
of  every  corporation,  whether  created  by  license,  or  prescrip- 
tion, or  by  legislative  act,  and  in  the  absence  of  any  statutory 
prohibition,  they  may  take  by  all  the  usual  modes  of  acquir- 
ing property.     They  always  had  the  right  at  common  law  to 
take  personal  property  hy  hequeat  (Angell  &  Ames  on  Corp., 
p.  Ill,  §  6;  /n  the  maiter  of  n<me,  1  Paige  Ch.,  2U; 
McCcbslerY.  Orphcm  Agylum^  9  Cow.,  437 ;  Williams  v.  WU- 
liamsy  4  Seld.,  630 ;  McDonough^  Eafr^  v.  Mwdochy  15  How. 
[U.  S.],  367 ;  AuYOeneral  v.  Roper,  2  P.  Wms.,  125 ;  Grant 
on  Corp.,  116,  117) ;  and  I  entertain  no  doubt  that  they  have 
that  right  under  our  statutes.    In  the  statute  enum^ation  of 
the  general  powers  of  all  corporations  is  that  of  holding ,  pur- 
chasing and  conveying  such  real  and  personal  estate  as  the 
purposes  of  the  corporation  may  require,  with  the  power  to 
hold  and  purchase  property.  All  other  powers  necessary  to  its 
exercise  are  given.  (1  R  S.,  599,  §§  1,  3.)    This  includes  the 
power  of  taking  by  all  the  usual  modes  of  acquiring  property 
not  forbidden  to  corporations  by  the  statute.    The  statute  of 
wills  prohibits  them  from  taking  lands  by  devise  unless 
expressly  authorized  by  their  charters,  or  by  statute  (2  R.  S., 
67,  §  3),  but  there  is  no  statute  imposing  any  prohibition  in 
respect  to  the  manner  of  their  acquiring  personal  property. 
The  same  legislature  which  enacted  the  statute  concerning 
corporations,  enacted  the  prohibition  in  the  statute  of  wills ; 
but  unless  the  power  to  take  lands  by  devise  was  embraced 
in  the  statutory  grant  of  powers  to  corporations,  the  enact- 
ment of  the  prohibition  was  unnecessary.    It  was,  I  think, 
embraced,  hence  the  necessity  of  the  prohibition,  and  the 
inference  is  irresistible  that  the  same  grant  of  power  vested 
in  corporations  the  capacity  of  taking  a  pecuniary  gift  by 
will.    It  is  ui^d  that  the  statute  has  restricted  corporations 
to  the  acquisition  of  personal  property  by  jmrchase  in  the 
ordinary  acceptation  of  the  term ;  but  the  interpretation  has 
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been  repudiated  by  this  court.  In  Dovming  v.  MwrBhM 
(33  N.  Y.,  366),  it  was  held  that  the  two  corporations^ 
file  capacities  of  which  we  are  now  considering,  were  free  to 
take  money  or  personal  property  by  testamentary  gift,  though 
it  was  to  be  raised  by  a  conversion  of  real  estate.  The  gifts, 
therefore,  to  the  American  Bible  Society  and  the  American 
Tract  Society,  were  not  invalid  for  want  of  power  or  capacity, 
as  corporations,  to  take  them,  and  this  is  the  only  ground 
urged  against  their  validity. 

2.  As  to  the  bequest  to  the  American  Colonization  Society : 
This  is  a  foreign  corporation,  created  for  the  purpose  of  colo- 
nizing the  free  people  of  color  of  the  United  States,  and  was 
expressly  empowered  by  its  charter  to  take  money,  goods  and 
chattels  by  bequest.  The  objection,  therefore,  of  want  of 
capacity  to  receive  a  testamentary  gift  has  no  application. 
But  it  is  said  that  corporations  are  artificial  beings,  created 
by  the  sovereign  authority,  and  can  have  no  existence,  or 
exercise  any  of  their  powers  beyond  the  jurisdiction  of  the 
sovereignty  which  creates  them.  It  is  true  that  the  corporar 
tion  in  question  can  have  no  legal  existence  outside  of  the 
State  of  Maryland,  but  its  existence  there  may  be 'recognized 
in  this  State;  and  its  residence  in  Maryland  creates  no 
insuperable  objection  to  its  receiving  a  gift  of  money  by  wilt 
from  a  resident  of  New  York,  it  being  authorized  generally 
by  its  charter  to  take  such  gifts.  Of  course,  the  exercise  of 
this  power  depends  for  its  validity  upon  our  laws,  and  upon 
the  sanction,  express  or  implied,  of  the  State ;  and  so  do  the 
exercise  within  our  jurisdiction  of  all  other  powers  of  cor- 
porations of  another  sovereignty.  By  comity  we  recc^nize 
the  existence  of  a  corporation  in  another  State,  and  permit 
it  to  exercise  the  powers  with  which  it  is  endowed  in  our 
own,  unless  such  exercise  is  repugnant  to  our  policy,  or 
injurious  to  our  interests.  It  is  not  more  contrary  to  State 
policy  to  allow  an  artificial  than  a  natural  person  of  another 
State  to  take  a  testamentary  gift  of  money  from  a  donor 
residing  here.  This  would  undoubtedly  be  otherwise  if  oui* 
own  corporations  were  without  the  faculty  of  taking  such 
donations ;  for  a  prohibition  upon  the  latter  would  be  a  plain 
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iiidicati<>n  of  Staite  policy  on  the  subject  Bat  88  Iito  beto 
fleen,  our  oorporalions  are  free  to  take  pereotaal  property  by 
bequest.*  The  gift,  therefore,  to  the  American  Ool^nization 
Society  ^as  not  invalid. 

3.  The  remaining  bequest,  the  validity  of  ii^hich  le  qiie»- 
tioned,  is,  in  the  words  of  the  will,  to  "  the  Aroot  Hisston 
of  the  B^formed  Dutch  Church,  to  be  used  for  the  education 
of  the  heathen  boy  on 'whose  account  I  have  heretofore 
advanced  money.''  The  Arcot  Mission  was  a  roluntary 
association  of  male  ahd  female  niission^rlc^;  located  in  sooth- 
em  Asia.  ^  This  body  of  missionaries  had  its  own  offieera, 
a  secretary  and  treasurer,  and  was,  at  the  d^ath  of  the  te^atc^ 
in  1858,'  associated  with,  or  under  the  control  of  the  Board 
of  Foreign  Missions  of  the  Eeformed  Dutch  Churdh,  a  body 
which  was  not  incorporated  until  1860.  The  object  of  the  mis- 
sion was  "  to  preach,  and  teach  both  children  and  adulf^  and 
generally  to  disseminate  Christianity  among  the  people  in  the 
region  where  it  was  located."  Its  functions  were  ex^eised  at 
large,  and  not  with  reference  to  specific  individuals.  It  caxmot 
be  implied  from  the  expression  'Hobeusedfbrtheedueaitionef 
the  heathen  boy  on  whose  account  I  have  heretofore  adva&eM 
money,'Vthat  some  particular  person  was  intended  by  the  tes- 
tatrix, fin  connection  with  the  prc>o&,  it  is  obvious  that  thia 
and  preyious  contributions  were  general  —  for  dta-  heathen 
boy — a  form  not  unusual  with  a  continuous  charity  when  no 
particular  recipient  is  within  the  view  of  the  donor.  Indeed 
if  it  was  a  trust  credited'  for  the  use  of  a  particular  person^  a 
single  individual ;  it  would  not  be  a  '^  charity "  in  a  legal 
sense ;  &r  to  constitute  a  charity  the  use  mint  be  public  in 
its  nature.  {Ormncmy  v.  Butehety  1  Turn.  &  Ross.)  Biit 
whether.the  use  be  a  charitable  or  private  one,  it  is  invalid, 
for  the  reason  that  there  Is  no  trustee  competent  to  take  the 
fond  so  a9  to  secure  its  appropriation  to  the  pwrpoee  intended; 
Where  there  is  no  irostee  appointed  having  l^al  capacity 
to  take  and  hold  a  gift,  the  legal  estate  can  never  vest  and 
of  course  no  use  ean  be  raised.  There  caii  be  no  valid  trust, 
unless  it.be  so  constituted  that  a  title  can  vest  in  some  person 
natural  or  artificial  by  favor  of  the  gift  itself."  {Dauming^  ▼. 
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ManhalP,  38  K  Yw  889.)  As  was  truly  «aid^  i&  Ow&ns  ^^ 
The  MiMionary  Society  (4  Eem.,  406),  ^^  to  constitate  a 
▼alid  use  there  must  be  in  all  cases,  first,  a  trustee  legally 
competent  to  take  and  hold  the  property ;  and^  secondly,  a 
use  for  some  purpose  clearly  defined."  If  there  be  no  snch 
trustee  in  the  first  instance,  the  attemped  disposition  fails.  In 
fact  there  is  no  trust,  and  a  court  of  chancery  acquires  no 
jurisdiction  of  the  case.  It  cannot  be  pretended  that  the 
'^  Arcot  Mission,''  a  voluntary  and  fiactuating  body  of  per- 
sons unknown  to  the  law  and  irresponsible  to  the  courts,  was 
Iqpilly  dapable  of  taking  the  legaoj^  tmder'  the  will  of  t}i6 
testatriii  Indeed  the  Boalrd  of  Foreign  Missions  of  the 
Beformed  Dutch  Chuh^h,  under  whose  auspices  the  missionary 
labor  at  Arcot  was  conducted,  was  at  the  death  of  the  testatrix 
itself  incapable  of  receiving  the  gift;  not'  having  been 
incorporated  for  more  than  a  year  thereafter. 

It  may  be  deemed  settled  in  this  Sta;te  that  ia  vbluntary, 
unincorporated  association  has  not  legal  capacity  to  receive 
a  donation,  even  for  a  purpose  denominated  "  charitable.'' 
In  OweM  V.  The  Mueianary  Society  (4  Eem.,  380),  the 
question  was  whether  a  bequest  to  such  an  association,  for  a 
'^charitable"  purpose. was  valid.  It  was  held  that  it  was 
not  on  account  of  its  want  of  capacity  to  take  the  fund  and 
effectuate  the  charity.  So,  also,  a  sin^ilar  oouolusion  was 
reached  in  Dcwnmg  v^  MarBhaU  (23  N.  Y.,  366).  There  the 
bequest  was  to  an  unincorporated  body  ef  pereons,  known 
as  the  Home  Missionary  Society.  The;purpeiBe  of  the  trust 
was^  religious  or  charitable.  The  fund  was  to  be  devot^ 
to  the  same  object  as  in  the  present  case,  viz.,  christian  mis- 
sionary labor.  The  bequest  was  hdd  void  for  want  of  a 
competent  trustee. 

These  coivilnsions  upon  the  disputed  matters  in  the  will 
accord  with  those  of  the  Supretne  Court,  and  lead  to  an 
affirmanoe  of  its  judgment  in  the  suits. 

I  am  in  favor  of  such  affirmanee  with  ^XMts  of  appeal  to 
the  three  incorporated  societies  to  be  paid  by  the  executor 
from  the  assets  of  the  estate ;  but  without  costs  of  the  flqppeal 
to  tlie  Arcot  Mission.    Indeed,  so  much  of  the  judgment  of 
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the  (General  Term  as  gave  costs  of  appeal  to  the  Aroot  ICia- 
sion  should  be  reyened. 

AH  concur, 

Judgment  affirmed. 


William  Tbitslow,  Hospondcnt,  v.  Mebten  G.  Putnai^ 

Appellant. 

▲  ooDstabla  iBYjing  upon  the  ioterast  of  defbndant  in  ezacvtkHi,  In  piopwtj 
legaJlj  held  bj  t  third  perQr  in  virtue  of  an  extsling  lien,  cannot  remove  the 
propertj  from  the  poeeeBsion  of  such  third  party ;  and  if  he  does  so  he  wiU 
be  liable  therefor. 

£•  B.  Pike^  for  the  respondent. 
W.  A.  Beachj  for  the  appellant. 

HooEBooM,  J.  This  was  an  action  of  replevin  for  seven 
sewing  machines  manufactured  bj  one  Lester,  of  whom  the 
plaintiff  was  agent  and  factor,  and  on  which  he  had  a  lien  for 
his  advances  and  commissions,  to  an  amount  beyond  the 
value  of  the  property.  Defendant,  as  constable,  levied  on 
same  under  an  attachment  against  Lester,  and  was  about 
removing  them,  when  plaintiff  replevied  them  in  this  action. 
Defendant  offered  to  prove  what  West  (the  agent  in  diai^ 
of  the  shop  where  the  sewing  machines  were),  said  as  to  wham 
he  acted  for  while  in  the  shop  engaged  in  the  business,  on 
being  inquired  of  by  the  plaintiff  in  the  attachment.  The 
evidence  was  overruled  and  an  exception  taken. 

1.  I  am  inclined  to  think  Lester  had  a  leviable  interest  in 
the  sewing  machines,  liable  to  be  sold  on  execution,  but  as* 
plaintiff  was  in  possession,  having  a  valid  Hen  thereon,  and 
special  property  therein,  they  were  not  liable  to  be  taken 
out  of  plaintiff^s  possession  any  more  than  the  goods  of  a 
partnership  from  the  possession  of  the  firm,  on  an  execution 
against  an  individual  partner.  Hence,  that  the  constable 
was  liable  to  an  action  for  removing  the  goods,  and  for  their 
whole  value,  if  the  lien  exceeded  such  value. 
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2.  I  am  also  inclined  to  think  the  objection  to  the  attach- 
ment (which  was  overruled  at  the  circuit)  cannot  be  consid- 
ered. The  defendant  may  have  other  evidence  to  explain, 
or  account  for  the  apparent  defect  in  the  attachment. 

3.  I  think  the  evidence  objected  to  was  properly  excluded. 
West  was  in  charge  of  the  shop,  but  not  to  answer  unauthor- 
ized questions  as  to  who  was  his  principal.  Neither  Lester 
nor  Truslow  put  him  there  for  that  purpose. 

Nor  was  the  evidence  similar  in  principle  to  that  admitted 
in  behalf  of  the  plaintiff.  There  the  sheriff  levied  on  the 
property  in  the  shop  of  which  West  was  in  charge,  and  it 
was  proper  to  show  that  West  notijied  him  at  the  time,  that 
the  property  was  Truslow' a  and  not  Lentcrs.  It  was  a  notice 
proper  to  be  proven,  to  show  that  the  constable  had  informa- 
tion as  to  the  title,  and  to  prevent  any  pretense  of  estoppel 
upon  Truslow  from  the  silence  of  his  alleged  agent  when  a 
daim  was  being  made  on  the  property  as  belonging  to  Lester. 

The  judgment  should  be  affirmed. 

All  affirm  except  Sblden,  J. 

Judgment  affirmed. 

72 
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DiJOKL  HoNBGNasBBQSB  t^.  Thb  SsooffD  AvnTDs  Baxlbojo^ 

OoKPAtfT. 

If  tn  tDlknt  iiulst  on  a  rigtit  of  odkm  ho  miut  ahoir  oompHaiioo-wMi  tho 
dithm  on  whlqjti  hit  ilgfair  of  aetioQ  it  to  ariia^  urtByoctLveof  b».«0ft. 


Appeal  from  a  jadgmcnt  of  the  Court  of  Common  Pleas 
of  the  citj  of  New  York  affirming  a  judgment  for  the  plains 
tiff  obtained  in  that  court. 

Thfcflft^'^^^W  ^"*^  ^^  recover  damages  sustained  by  him  hi 
consequence  of  injuries  inflicted  on  his  infaht  son' by  the 
negligence  of  one  of  the  defendants'  servants.  '  The  defend- 
ants deny  the  plaintiff's  allegations,  and  say  ihilt  the  injuries 
were  occasioned  by  the  carelessness  of  the  boy.  Oh  the  trial 
the  followihg  facts  were  shown : 

Solomon,  the' plaintiff 's  son,  on  the  22d  6f  Mky,  1857,  wai( 
attending  tire  public  school  situated  bn  the  east  side  of  the 
•First  avenue,  a  little  north  of  Ninth*  strieet  He  lived  in 
Ninth  street,  on  the  west  side  of  the  avenue.  At  three 
p.  X.,  just  as  the  scholars  were  let  out  from  school,  and  tiie 
boys,  including  plaintiff's  son,  were  chasing  each  other  and 
tapping  each  other  with  their  books,  one  of  the  defendants' 
cars  was  being  driven  up  town  by  one  of  their  drivers.  A 
person  had  just  before  that  got  on  the  platform  in  front,  and 
was  standing  near  the  driver,  and  the  driver  was  conversing 
with  him.  The  driver's  face  was  turned  toward  this  passen- 
ger and  his  body  was  turned  a  little  toward  him.  At  this 
point  of  time  the  boy  was  crossing  the  avenue  on  his  way 
home.  He  was  running  across  the  avenue  from  east  to  west. 
According  to  the  plaintiff's  evidence,  he  fell  on  the  track. 
The  horses,  at  the  time  he  fell,  were  some  distance,  half  the 
car's  length,  from  him.  The  driver  did  not  see  the  boy  until 
his  attention  was  called  to  him,  and  did  not  see  him  as  soon 
as  the  passenger  who  was  on  the  platform  with  him.  When 
his  attention  was  called  to  the  boy,  he  did  not  manifest  suf- 
ficient energy  or  impulse.  The  car  might  have  been  stopped 
before  reaching  the  boy.  It  was  not  stopped  until  the  car 
had  passed  completely  over  the  boy  and  a  length  and  a  half 
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beyond.  •  According  to  the  defendants'  eridenoe,  tbe  hoj  m 
against  the  flank  of  one  of  the  horses  attached  to  the  ^r^aiid 
the  driver  immediately  applied  the  brake  and  stopped  the 
car  as  soon  as  he  could.  The  car  paned  over  the  boy's  arm 
and  crushed  it  It  had  to  be  amputated  above  the  elbo^ 
joiiit.  The  age  of  the  boy  is  not  in  proof,  th<|igh  the  coun- 
sel for  the  defendants  assumed  that  he  was  only  six  years  of 
age,  and  it  is  stated  in  the  complatnty  and  not  denied  in  the 
answer,  that  he  was  six  and  a  half  years  old. 
There  was  conflicting  evidence. 
^  The  jury  rendered  a  verdict  for  $869.50  damages,  being  the 
"^amount  of  outlay  occasioned  to  the  plaintiff  by  the  accident. 
'  The  general  question  of  negligence  was  left  to  the  jury 
under  a  charge  from  the  presiding  judge,  so  far  objected  to, 
that  ^^  it  is  necessary  for  the  plaintiff  to  prove  that  the  injury 
WHS  produced  by  the  negligence  of  the  defendants — by  their 
exclusrve  negligence — and  that  the  boy's.n^ligence  did  not 
contribute  to  it."  But  the  judgjs  further  charged  tbat^4n 
determining  what  would  be' negligence  on  the  part  of  th6 
boy,  it  is  not  to  be  understood  that  a  child  of  the  age  of 
the  boy  is  to  be  held  to  the  same  degree  of  caution,  foresight 
and  discretion  that  would  be  exacted  from  an  adult  If 
the  child  has  arrived  at  an  age  in  which  its  parents,  in  the 
exercise  of  a  sound  discretion,  are  justified  in  permitting  him 
to  go  to  school  alone  and  unattended ;  and  if  they  are 
chargeable  with  no  negligence  in  suffering  him  to  do  so,  the 
diild,  while  in  the  public  streets^  is  to  be  held  only  to  the 
exercise  of  that  caution  und  discretion  of  which  children  of 
his  age  are  presumed  to.  he  cdpaUe,^^  If  he  does  that,  it  is 
all  that  the  law  can  require.  Th^re  may  be  cases  in  which 
to  adult,  in, going  throtigh.or  crossing  the  public  streeii, 
would  be  expected  to  exercise  a  d^^ee  of  discretion  and 
judgment  in  respect  to  the  safety  of  his  person,  or  to  avoid 
accidents  which  would  not  to  the  same  extent  be  expected 
from  a  child^  though  he  had  arrived  su£Sciently  at  years  of 
discretion  to  justify  his  parents  in  allowing  him  to  go  into 
ihe  public  streets,  and  especially  in  going  to  and  from  sohooL 
To  this  ohatge  tbe  defendants  excepted. 
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Andrew  Boa/tdmwi^  for  the  plaintiff,  respondent. 
John  K.  Porter^  for  the  defendants,  appellants. 

HooKBOOK,  J.  The  charge  of  the  judge  as  constmed  in  the 
light  of  the  evidence  mnst  be  considered  as  applied  to  a 
child  of  soma  six  or  seven  years  of  age.  That  was  the  age 
stated  in  the  plaintiff's  complaint  and  not  denied  in  the 
answer,  and  assumed  in  the  defendants'  request  to  charge  the 
jury  and  not  then  controverted.  So  understood,  and  remem- 
\V  bering  also  the  fact  that  the  father  and  not  the  child  is  the 
^  plaintiff  in  the  action,  I  am  of  opinion  that  the  charge  was 
erroneous.  Even  as  applied  to  the  child  if  he  had  been 
plaintiff,  I  do  not  see  how  such  a  charge  could  be  sustained 
ii'  we  adhere  to  the  case  of  HoHifidd  v.  Roper  (21  Wend., 
615),  decided  five  and  twenty  years  ago  and  followed  in  sub- 
sequent cases.  (See  5  Hill,  282 ;  Brown  v.  McunjoeUy  6  Hill, 
692  ;  ^user  v.  [Ttioa  B.  B.  Co.,  5  Barb.,  838 ;  27  id., 
228 ;  BuUon  v.  Hudson  Biver  B.  B.  Co.,  18  N.  T.,  251 ; 
JStorre  v.  Oewego  <6  Syracuse  B.  B.  Co.^  id.,  425 ;  Murvger  v. 
Tonxmamda  B.  B.  Co.,  4  Comst,  859 ;  1  E.  D.  Smith,  74.) 
^X  ^  Barffield  v.  Boper,  the  infant  himself^  a  child  of  about 
two  years  of  age,  was  the  plaintiff,  and  Justice  Cowen, 
speaking  of  the  rule  that  a  negligent  party  cannot  recover 
damages  consequent  upon  a  collision  on  the  highway,  says : 
^'  The  application  may  be  harsh  when  mi^de  to  small  children ; 
as  they  are  known  to  have  no  personal  discretion,  common 
humanity  is  alive  to  their  protection,  but  they  are  not  there- 
fore exempt  from  the  legal  rule  when  they  bring  an  action 
for  redress,  and  there  is  no  other  way  of  enforcing  it,  except 
by  requiring  due  care  at  the  hands  of  those  to  whom  the  law 
and  the  necessity  of  the  case  has  delegated  the  exercise  of 
discretion.  An  infant  is  not  sui  Jvris.  He  belongs  to 
another  to  whom  discretion  in  the  care  of  his  person  is  exclu- 
sively confided.  That  person  is  keeper  and  agent  for  this 
purpose,  and  in  respect  to  third  persons,  his  act  must  be 
deemed  that  of  the  infant ;  his  neglect  the  infant's  neglect.'' 
"  It  is  plain  in  the  nature  of  things  that  if  an  infisint  insist 
on  a  right  of  action  he  must  show  a  compliance  with  the 
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conditions  on  which  his  right  is  to  arise,  and  this  is  entirely 
irrespective  of  his  age." 

In  Mtenger  v.  The  Tonawcmda  RaXI/road  Go,  (4  Oomst., 
849),  Judge  Hublbebt,  in  delivering  the  opinion  of  the  court, 
while  speaking  of  the  general  rule  that  in  actions  for  negli- 
gence the  person  bringing  the  action  must  be  free  from 
negligence  contributing  to  the  injury,  remarks  as  follows  (p. 
859) :  "  Lord  Denman,  in  Lynch  v.  Nwrdm  (1  Ad.  &  Ellis, 
29),  allowed  an  exception  in  favor  of  the  plaintiff,  seven 
years  old,  who  received  an  injury  by  getting  into  the  defend- 
ant's cart,  which  was  carelessly  left  in  the  Street.  The  deci- 
sion has  not,  however,  been  followed  in  this  State ;  but  the 
negligence  and  imprudence  of  the  parents  or  guardians  in 
allowing  a  child  of  tender  years  to  be  exposed  to  injury  in 
the  highway  has  been  held  to  furnish  the  same  answer  to 
an  action  by  the^  child  as  the  negligence  or  other  fault  of  an 
adult  plaintiff  would  have  done  in  a  similar  case.  {HaHjield 
V.  Boper^  21  Wend.,  615  ;  Brawn  v.  MaayiJoeU,  6  Hill,  692.)" 

In  WiUetts  v.  The  Buffalo  omd  Rochester  BaUroad  Co,  (14 
Barb.,  585,  592),  the  same  rule  was  applied  in  the  case  of  a 
lunatic,  who,  being  in  company  with  his  father  on  a  railroad 
train,  was  temporarily  left  by  the  latter,  who  stepped  off  the 
car  to  procure  some  refreshment,  and  during  his  absence,  the 
lunatic  being  applied  to  by  the  conductor  for  his  fare,  refused 
to  pay  the  same,  and  thereupon  was  ejected  from  the  car,  and 
was  run  over  by  another  train  of  cars  and  killed. 

Tf^  ^h^^rfifnre^  ^:hfi  infant  had  b^n  plaintiff,  and  had  been 
guilty  of  n^ligence,  he  could  not  recover  under  the  law  as 
it  is  administered  in  this  State ;  and  if  he  could  not  recover, 
the  father  cannot  recover.  His  right  of  action  is  no  greater 
than  that  of  the  infant  would  be,  for  he  claims  through  the 
infant  and  upon  the  theory  that  the  infant  is  free  from 
blame.  There  may  possibly  be  some  reason  for  saying  that 
as  he  adopts  the  act  of  the  infant  and  seeks  to  derive  benefit 
from  it,  he  must  be  considered  as  in  the  place  of  the  infant, 
and  responsible  for  negligence  in  the  same  way  as  if  he  had 
been  the  party  injured.  But  it  is  not  necessary  to  decide 
that  question. 
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The  point  then  to  be  determined  is,  wjiat  would  be  the 
d^ree  of  care  which  would  be  required  of  the  infant  to  exempt 
him  from  the  impatation  of  negligence.  I  know  of  but  one 
rule  on  the  subject  as  the  law  iB  held  with  us,  and  I  think  it 
applies  to  all  persons  without  exertion,  and  makes  no  dis- 
crimination on  account  of  age.  It  is  that  degree  of  caie 
.  which  a  person  of  ordinary  prudence  would  exercise  in  the 
'  situation  supposed.  There  is  no  pther  safe  rule»  No  other 
rule  would  protect  the  community.  An  infknt  of  tender 
years,  incapable  of  exercising  requisite  discretion,  is  not  to 
be  permitted  to  occupy  the  highway  for  Uie  puipose  of 
entitling  himself  to  an  action  for  an  injury  except  upon  the 
condition  of  being  subjected  to  the  consequences  of  negligence 
attached  to  persons  in  general.  Otherwise  the  tenderer  the 
age  and  the  less  the  discretion,  the  more  perfect  and  frequent 
the  cause  of  action,  because  more  easily  sustained  and  oftener 
occurring.  Such  a  rule  is  not  capable  of  safe  practical 
enforcement. 

I  think  this  position  is  not  answered  by  saying  that  the 
charge  assumes  that  the  jury  should  find  the  plaintiff  free 
from  negligence  in  sending  the  boy  to  school  unprotected. 
The  defendant  asked  the  court  to  charge  that  such  act  of  the 
father  in  sending  so  young  a  child  to  school  through  so 
crowded  a  thoroughfare  as  the  streets  of  New  York,  without 
a  protector,  would  be  in  itself  negligence.  The  court  refused 
so  to  charge,  and  the  defendants  excepted.  But  assume  that 
such  conduct  might  not  be  subject  to  the  imputation  of 
negligence,  that  is  that  a  prudent  person  might  send  his  boy 
of  six  years  old  to  school  alone  through  the  streets  of  New 
York,  it  does  not  follow  that  this  particular  act  is  free  from 
negligence,  nor  such  as  would  be  likely  to  be  practiced  even  by 
boys  of  that  age.  Nor  does  it  follow  that  ev^en  if  for  purposes 
of  education  such  conduct  on  the  part  of  thei  father  should  not 
be  discouraged,  that  it  is  not  subject  to  the  condition  that  if 
the  infant  in  fact  becomes  guilty  of  negligence,  and  in  con- 
sequence thereof  suffers  a  personal  injury,,  he  is  not  to  take 
advantage  of  his  own  wrong  and  thereby  entitle  himself,  to 
an  action  for  redress.    The  charge  must  be  read,  I  think^  as 
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speaking  of  negligence  in  a  general  way,  in  reference  to  a 
general  practice  of  sending  children  of  such  an  age  to  school, 
as  not  censurable,  and  not  as  applied  to  the  actual  circnni- 
stances  of  the  present  case.  I  think  the  judgmeut  should  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  reverse  except  Sslden,  MtrLUH  and  Inqsahau,  JJ. 

Judgment  reversed. 
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John  N.  BioHABDSy  Executor,  etc.,  of  Piatt  Bichards,  de- 
ceased, Beepondenty  v.  Gsobgs  O.  Wajuukg,  impleaded, 
etc.,  Appellant. 

The  iodoraer  of  a  tum-negotiable  note  ia  not  entitled  to  notice  of  demand  at, 
and  of  non-payment  bj,  the  maker  thereof.  By  Indoraemont  before  deliyery 
or  before  negotiating  it,  be  may  be  treated  as  maker. 

Where  a  party  writes  his  name  upon  the  back  of  a  note  not  negotiable,  there 
being  no  contract  of  indorsement,  the  courts  c^tc  effect  to  it  by  allowing  the 
holder  to  overwrite  the  indorser's  name  with  the  real  contract^  either  as 
maker  or  guarantor. 

The  appeal  in  this  case  is  by  the  defendant,  George  O. 
Warring  (who  was  sued  with  James  ^E.  Warring  and  James 
E.  Chapman),  from  a  judgment  in  favor  of  the  plaintiff,  ren- 
dered  in  the  fourth  district  against  all  the  defendants. 

The  action  was  brought  to  recover  the  amount  due  upon 
a  note  in  the.  following  words : 

"  One  year  after  date  we  promise  to  pay  Piatt  Bichards 
eight  hundred  dollars,  with  interest,  value  received. 

"  Amsterdam,  April  1, 1857. 

«  JAMES  E.  WABBING, 
"  JAMES  B.  CHAPMAN.'* 

Signed  on  the  back,  "  Geoboe  O.  Wabeing." 
The  defendant,  George  O.  Warring,  alone  defended ;  and, 
after  issue,  the  cause  was  referred  to  and  heard  before  Piatt 
Potter  as  referee ;  and,  on  the  trial  before  him,  the  following 
facts  were  found : 

That  on  the  6th  of  April,  1857,  James  E.  Warring  and 
James  B.  Chapman  made  the  note  in  suit,  and  on  the  same 
day,  before  delivering  the  same  to  the  payee,  James  E.  War- 
ring took  the  note  to  George  O.  Warring  to  obtain  his  signa- 
ture thereto,  and  thereupon  George  O.  Warring  wrote  his 
name  across  the  back  of  the  same ;  and  that  afterward,  on 
the  same  day,  the  note  so  signed  was  delivered  by  Warring 
&  Chapman  to  Piatt  Bichards,  the  payee,  and  he  thereupon 
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adyanced  to  Warring  &  Ohapman  the  amount  of  tho  note  on 
the  credit  thereof. 

Piatt  RichardB  died  on  the  30th  of  Jannary,  1868,  and  the 
plaintiff  is  his  BoIe  executor. 

George  O.  Warring  had  no  portion  of  the  proceeds  of  the 
note  nor  any  benefit  therefrom,  and  neyer  had  any  notice  of 
demand  of  payment  of  the  makers,  or  other  protest  of  the 
note. 

Upon  these  facts  the  referee  decided  that  G^rge  O.  War- 
ring signed  the  note  with  the  intent  to  become  liable  to  pay 
the  same  to  the  payee,  and  that  the  plaintiff  was  entitled  to 
recover  against  all  the  defendants  as  makers  the  amonnt  due 
on  the  note,  and  ordered  judgment  accordingly  for  $954.88 
and  costs. 

This  judgment  having  been  affirmed  at  General  Term  in 
the  fourth  district  (reported  in  39  Barbour,  42),  the  defend- 
ant George  O.  Warring  now  appeals  to  this  court 

Joli/n  IT.  Reynolds^  for  the  plaintiff^  respondent 
John  K.  Porter^  for  the  defendant,  appellant. 

HoGEBooH,  J.  The  defendant  is  prosecuted  by  the  payee  of 
a  non-negotiable  promissory  note  as  a  party  thereto.  What 
his  precise  character  and  liability  are,  is  the  question  to  be 
determined.  The  defendant  insists  that  he  is  simply  an 
indoT9eT^  and  can  be  held  only  in  that  character,  and  that  as 
no  steps  were  taken  to  charge  him  in  that  capacity,  he  is  not 
liable.  The  plaintiff  insists  that  the  defendant  is  liable  in 
some  character  other  than  that  of  strict  indorser  for  the  pay- 
ment of  the  note,  that  he  cannot  be  regarded  strictly  in  the 
light  of  an  indorser  of  commercial  paper,  because  the  note  is 
not  negotiable,  and  therefore  neither  possesses  the  character 
nor  is  entitled  to  the  privileges  of  an  indorser,  nor  to  require 
that  the  ordinary  steps  should  have  been  taken  to  charge  him 
as  indorser.  The  defendant's  name  appears  upon  the  back 
of  the  note,  and  in  a  perfectly  correct  though  limited  sense, 
he  may  be  said  to  have  indorsed  the  note,  that  is  to  have 
written  his  name  upon  the  back  of  it    If  the  note  had 

M 
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(teenn^go^ble  it  i»  olaadj  flettled>  thatJisjcoald  not  li&ve  faeea< 
hold  without  a  regular  demand  and  protest  :of  the  note,,  and 
Urn  nppu  the  principle  thataa.the.paperadmittodof  the  con- 
tract of  ladorBement,  and  the  name  was  writteain  the  phtoer 
and  in  ,the  mafuiei!  in  which  the  nameoE. of  ^doraere  nsaaUj 
appear^  }^e  mnat.  be  ^preaugned  to  hft«e  inteoded  to  adopt  that 
.character  and  no,  other. 

Bat  in  the  present  case  the  defendant  is  not  an  indorser  in 
thp  pomm^*cial sense,  and  the  paper.doesnoton  its  fSMse  import 
the  contract  of  indorsement.  .^We  cannot,  thora&re^  iprtframft 
an  intention  to  assume  only  the  restricted  liability  of  an 
indoii^r.  The  defendant  must, therefore,^be  heUkin some. 
<^er  character,,  or  most  be  absolutely  dischaigwLaa  not  hAv* 
ing  contracted  any  effectual  legal  liability  whatever.  We 
can2K>t  presume  that  he  designed  to  contract  naHabiUty  rwhat- 
e?er)  for  he  has  signed  the  note,  and  apparently  to  give  the 
benefit  and  responsibility,  of  his  name  to  the.  party. to  whom 
the  same  should  be  negotiated ;  and  there  are  cases  which 
have  held  parties  who  have  signed  under  such  cireumstanoeB, 
so  that  there  is  no  legal  impossibility  which  pfevented  the 
defendant  from  becoming  liable  in  some  form. 

The,  .defei^da^t  signed  the  note  befoxie  it  w:as  negotiated ; 
he  signed  it  at  the  request  and  lor  the  benefit  of  die  mi^ets,: 
to .  enable  them .  to  raise  money  on  it ;  he  signed  it,  as  the 
referee  has  found,  ^^  with  the  intent  to  become  liable  to  pay 
the  pame  to  the  payee."  It  was  n^otiated  to  the  payee  afler 
he  had  thus  signed  it,  and  the  money  obtained  upon  it;  in 
fact,  we  may  presume  uppn  the  credit  of  his  name.  He 
ought,  therefpre,  to  be  held  upon  it,  if  it  i^^y  be  done  con^ 
sistently  with  the  rules  of  law ;  and  I  think  he  may  be  withr 
out  violating  any  legal  prinpiple.  It  is  impossible,  as  belcwe 
stated,  to  confer  upon,  him  the  character  of  an  indorser,  or, 
i^  the  absence  of  eyiden,ce,  to  infer  that  he  inieoided  to 
assume  that  relation.  ,  Kor,  in  my  opini<m,  does  the.  evidence 
of  what  took  place  when  he  fnade  his  signature — ^if  that  evi- 
dence be  admissible — show  that  he  intended  to  contract  in 
that  character.  Se  was  first  presented  by  the  maker  of  tibe 
note  with  one  ^nmilar  to  the  pn^eY^t,  except  ihati  it/was  pay* 
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able  on  demand,  and  aidked  to  indorse  it,  which  he  declined 
to  do,  bnt  Baid  he  would  indorse  it  if  made  payable  one  year 
after  date.  The  present  note  was  then  drawn,  and  the  sig- 
nature of  the  defendant  procured.  It  is  fair  to  infer  from 
^his  evidence  that  by  the  language  employed*the  defendant 
was  not  contemplating  the  contingent  liability  of  an  indoreer 
only  in  the  strict  sense  of  that  term ;  for  the  law,  which  he 
18  j^^nmed  to  know,  did  not  admit  of  such  a  relation ;  but 
rather  that  he  would  indorse  the  paper  by  writing  his  name 
upon  the  back  of  it,  and  contract  thereby  such  relations  to 
the  other  parties  to  the  paper  as  such  a  signature  would  con- 
fer or  ^itail  upon  him.  And  the  referee  has,  in  effect,  found 
tiiat  he  intended  to  assume  such  a  relation.  He  designed, 
then,  to  be  a  surety  of  the  makers  to  the  payee,  and  may  "be 
held  in  that  character.  What  precise  name  such  a  relation 
entitles  him  to,  it  is  perhaps  not  indispensable  to  determine, 
as  I  think  a  complaint  setting  out  the  circumstances  under 
which  the  note  was  executed,  the  manner  of  the  signature!, 
and  the  intent  of  the  party  to  become  liable  thereon,  woxdd 
show  a  cause  of  action  which  would  entitle  the  plaintiff  to 
recover.  He  is,  in  effect,  a  maker  of  the  note,  aiti  original 
party  to  the  instrument,  whose  name,.equally  with  that  of 
the  other  makers,  was  intended  to  give  currency  and  credit 
to  it  in  the  hands  of  the  payee,  and  on  the  faith  of  whose 
signature,  either  as  principal  or  as  surety  for  the  other 
makers,  the  paper  was  discounted.  The  signature  on  the 
back  of  the  instrument  is  not  inconsistent  with  his  liability 
as  maker,  if  he,  in  fact,  intended  to  assume  that  character. 
Perhaps  also  he  may  be  held  as  guarantor.  A  contract  of 
that  description  does  not  appear  to  me  irreconcilable  with 
the  liability  he  intended  to  assume ;  and  if  he  meant  to  be 
liable  in  that  character  a  contract  of  that  description  might 
be  written  over  his  name,  and  I  think  a  consideration  ^^  for 
value  received  "  therein  stated,  inasmuch  a^  the  facts  devel- 
oped on  the  trial  show  a  sufficient  consideration  to  bind  him. 
It  is  enough,  however,  in  my  opinion,  to  declare  that  he  is 
liable,  on  the  facts  proved,  to  pay  the  note,  and  it  is  not 
important  whether  ho  be  called  by  one  name  or  another.    I 
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find  only  a  single  reported  case  in  our  own  reports  resting  on 
facts  precisely  similar  to  those  which  appear  in  the  present 
case.  That  is  the  case  of  Oriatodd  v.  Slocum  (10  Barb.,  402). 
The  result  arrived  at  in  that  case  is  the  same  as  that  to 
which  I  have  come.  The  cases  there  referred  to  {Sudbury  y^ 
Hungerf&rd^  2  Hill,  84 ;  and  HaJl  v.  Neuxxymb^  3  Hill,  2»3 ; ' 
7  id.,  416)  adopt  a  course  of  reasoning  which  I  think  warrants 
a  similar  conclusion.  The  case  of  Seymour  v.  Va/n,  Slyok  (8 
Wend.,  404)  in  effect  decided  what  is  declared  in  the  head- 
note,  to  wit :  that  '^  the  indorser  of  a  note  not  negotiable  has 
no  right  in  an  action  against  him  to  insist  upon  a  previous 
demand  of  the  maker  and  notice  of  non-payment.  The 
indorsement  is  equivalent  to  a  guaranty  that  the  note  will 
be  paid,  and  not  a  conditional  undertaking  to  pay  if  the 
maker  does  not.  An  absolute  guaranty  may  be  written 
over  the  indorsement  upon  which  a  recovery  may  be  had." 
The  only  difference  which  I  discover  between  that  note  and 
the  present  one  is  that  in  that  the  name  of  the  indorser  did 
appear  in  the  body  of  the  paper  as  payee  thereof,  while  in 
this  the  plaintiff's  name  is  inserted  as  payee.  The  cases  upon 
this  branch  of  the  li^w — mostly,  however,  confined  to  com- 
mercial paper — are  numerous,  and  have  undergone  searching 
examination,  and  have  led  to  some  conflict  of  decision.  It 
is  unnecessary  to  refer  to  them  at  large.  I  think  the  result 
of  the  authorities  is  very  well  expressed  by  the  compiler  of 
Abbott's  Digest,  in  a  note  to  page  440  of  the  first  volume, 
in  the  following  words :  "  If  the  note  is  not  negotiable,  the 
payee  is  authorized  to  overwrite  a  contract  of  guaranty,  or 
an  original  promise  to  pay  the  note,  over  the  name  indorsed, 
and  may  maintain  an  action  thereon ;  because,  unless  the 
indorsement  is  held  to  imply  such  an  authority,  it  is  wholly 
inoperative  and  senseless,  as  there  can  be  no  liability  as 
indorser  in  strictness  of  a  non-negotiable  note." 
The  judgment  should  be  affirmed.  * 

Davies,  J.  The  referee  who  tried  this  action  found  as 
facts  .that  on  the  6th  of  April,  1857,  the  defendants,  James 
E.  Warring  and  Chapman,  comprising  the  firm  of  Chapman 
&  Warring,  made  a  promissory  note  in  the  words  following : 
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^'$820.  One  year  after  date,  we  promifle  to  pay  Flatt 
Bichards  one  hundred  and  twenty  doHars,  with ,  interest, 
yalne  received. 
.    "  Amsterdam,  April  1, 1857." 

That  on  the  same  day  of  the  making  thereof,  and  before 
the  delivering  of  the  note  to  the  payee,  the  said  James  E. 
Warring  took  the  said  note  to  the  said  defendant,  George  O. 
Warring,  to  obtain  his  signatore  thereto ;  that  thereupon  the 
Baid  Oeorge  O.  Warring  wrote  across  the  back  of  said  note 
his  name,  "George  O.  Warring;"  that  afterward  and  on 
the  same  day,  the  said  note  so  signed  was  delivered  by  the 
said  Warring  &  Ohapman  to  the  said  Piatt  Bichards,  who 
thereupon  advanced  to  said  firm  of  Warring  &  Ohapman  the 
amount  of  the  said  note,  upon  the  credit  thereof. 

That  afterward,  on  the  20th  of  January,  1860,  the  said 
Piatt  Bichards  died,  having  made  his  will,  appointing  the 
plaintiff  executor  thereof,  etc.  That  the  defendant,  George  O. 
Warring,  had  no  portion  of  the  proceeds  of  the  said  note, 
nor  any  benefit  therefrom,  and  had  no  notice  pf  demand  of 
payment  of  the  makers  or  other  notice  of  protest  of  said 
note.  That  the  whole  amount  of  said  note  and  the  interest 
thereon  were  due  and  unpaid,  and  that  the  plaintiff  was  the 
legal  owner  and  holder  of  said  note,  and  as  conclusions  of 
law  •  he  found,  that  the  defendant,  George  O.  Warring, 
signed  the  said  note  with  the  intent  to  become  liable  to 
pay  the  same  to  the  payee.  That  the  plaintiff  is  entitled 
to  recover  against  all  the  defendants  as  makers  the  amount 
of  said  note  and  interest. 

Judgment  upon  the  report  was  entered  in  favor  of  the 
plaintiff  for  $954.33,  with  costs,  and  the  same  was  affirmed 
at  General  Term. 

The  cases  of  Sail  v.  N&wconib  (7  Hill,  416),  and  /§n«*  v. 
€filinare  (1  Comst.,  321),  have  finally  settled  the  law  in  this 
State,  that  when  the  paper  is  negotiable,  the  party  indorsing 
it  as  security,  before  delivering  it  to  the  payee,  could  be  held 
liable  arUy  as  uidorser,  and  is  entitled  to  notice  of  protest 
after  demand  made  of  the  maker.    But  this  rule  is  applica- 
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ble  (772%, ^0  paper  negotiable  and  no%  to  paper  not  negotiable. 
In  reference  to  thfiilatter  cla^  there  cannot,  I^^ajly  speaking, 
be  a  contract  of  indorsement,  and  all  parties  to  snch  pap^, 
if  charged  at  all,  can  only  be  chai^ged  either  a^  miners  or  as 
guarantors.  This  distinction  is  fully  recognized  as  well  by 
text  wri^rs  as  by  the  authorities.  (Edwards  .on  Bills,  167» 
230.)  When  a  party  writes  his  name  on  the  back  of  a  note 
not  negotiable,  as  there  is  no  cont^ract  of  indorsement^  the 
courts  endeavor  to  prevent  the  utter  failure  of  the  comtract 
by  givii^g  it  eiG^ct  in  oome  other  way,. as  by  allowing  the 
holder  to  overwrite  the  indorser's  name  with  the  real  con- 
tract implied  by  law,  or  recover  against  bim  as  a  maker  or 
guarantor  of  the  note.  {S&ymour  v.  Van  Sh/ch^  8  Wend., 
403,  421^  and  cases  there  cited;  Dean  v.  HaU^  XX  Wend., 
814 ;  JasseJyn  v.  Ame^y  3  Mass.,  274.;  Sv/mt  v,  AdwsMy  5 
Mass.,  358;  Serrich  v.  Cofmym^  12  Johns.,  159;.  Deaok  y. 
HaU,  17  Wend.,  219;  Sediya^ry  v;  Sungerfor^y  2  Hill,  80;. 
Hall  V.  UTeuxiomby  3  Hill,  .233;  Oriwodd  y«  Slocuniy  10 
Barb.,  402.) 

The  'latter  case  is  quite  in  point. .  Xbere  the  aeti(»(i  wna 
against  William  Slocum,  who  had  written  .his  name  on  a 
non-n^otiable  nol^e  payable  tp  ^e  pLainfiffl .  The.  court,.in 
its  opinion,  say  that  the  defendant  pi;t  his  name  <m  t^  iH>te 
as  security  at  th^  time  the  note  was  made, and  brfore  iti 
delivery  to  the  plaintiff,,  i^n4  thfit  t}ie  l^Wi  was  iPi^eU ,  jpetded 
that  under  such,  circumstance^  the  defendant  josxj  be  heid 
liable  as  maker  or  guarantor.  Unless  he  is ,  thus  liable,  he 
escapes  all  liability  on  \^  contract.  H}^  name  is  placed,  <Hi 
the  back  of  the  note,  but  he  is  not  strictly  i^n  indorBor, 
because  a  legal  indorsement  <can  only  be  n^ade  out  a  laegptia- 
ble  note. 

In  Jomlyn  v.  ATne^  {8tipra)y  it  was  held  that  an  indorsee 
for  a  valuable  consideration  of  a  .note  no^  n^oti^ble^  may 
write  over  the  name'of  tJ^i^,  persoii  whc^e  jiame  is  ii^tten  oa 
the  back  of  the.  note,  a  promise  to  pay  the  contents,  of  the 
note  to  the  indorsee,  who  m^y  mamtaii^  an  acfion  upon  melx 
a  promise,  against  such  person.  ^  This  ^ac)  yirt\ially  making 
the  defendant  liable  as  a  m,aken .   This  dedsioa:  has  beep 
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ftcquently  Tecogfdstd  as  law  by  the.  oonrtB  of  Idiis  State,  in 
the  cases  alnadj'  eited.  In  Beainary  v.  Sunf/dpford  (snpra\ 
BtoKsoNy  J.,  said  ^  if  the  note?  had  not  been  n^ortiable,  or  if 
for  an  J  other  neason;  the  casjB  had  been  snch  that  the  defend- 
ant could  not,  by  thok  exercise  of  proper  diligence,  have  been 
ehatged  as  an  indoraer,  and  hero  had  been  an  agreement  that 
he  would  answer  in  some  other  form,  then  the  plaintiff  might 
haye  written  over  ihe  name  such  a  contract  as  would  cany 
into  effect  th&  intention  of  the  parlSes.  When  a  contraict 
cannot  be  enforced  in  the  particular,  mode  contemplated  by 
the  parties  the  court  ralher  thansuffer  the  agreement  to  fidi 
altogether,  will  if  posaiUe  give  effect  to  it  in  sObie  other  way/' 
And  m'^Mallv,  Jfeweamh  (mpra),  Justice  Coweet  said  the 
rlglit  to  require  pr^ntment  and  notice,  depended*  entirely  on 
the  fact  of ;  negotiability.  That  when  the  contract  was  tibat 
of  iudoTBements,  ^dxich  was  always  the  caaenpon  a  negotiable 
note,  the^  giving  it  effect-  in  any  other  form^  would  therefore, 
be^goiug  beyond  the  priudple  which  makies' a  contract  inure, 
as  having  a  different  effect,  &om  what  its  direct  wo^ds 
impart  That  such  a- ibrced-construotion^  shouldi  never 'be 
made,  except  to  prevent  a^faihire  of  the  contract  altogether. 
Ui  res  magif'valeai,  qwim  pereat.  Thitf  nuudm,  in  Seahwry 
v.  Hwfigerford;^  furntahed  the  only  ground  for  changing  a 
simple  indorsement  into  a  gulkranty,  or  an  ^ab^lute  promise. 
Being  in  a  note  payable  to  the  holder;  not  negotiable,  and  so 
no  possibility  of  raising  the  ordinary  cdiligation  of  indorser, 
ihere  was  then  room  to  infer  that  a  different  c^lsgation  was 
intended,  whcth^  the  mdorsenient  be  &r  the  purpose  of  giv-* 
ing  the  maker  credit'  on  a  future  advatioe  'or  not. 

Zn  the  case,  now  under  consideration,  no  suchiambignitj  ^ 
prevails.  The  referee  has  found  that  the  defendant, -Qeoi^ 
O.  Warring,  signed  the  note  with  the  intent,  to  become 
liable  to  pay  the  same  to  the  payee.  It  is  to  foe  observed 
that  this  finding  is  characterized  by  the  referee  as  a  finding 
of  a  conclusion  of  law.  It  is  nevertheless  a  findii%  df  a  feet, 
in  the  action,  and  is  none  the  less  so,  although  designated  as 
ft  finding  of  a  conclusion  of  law.  We  regard  the  findings  of 
referees  what  they  in  truth  and  in  fact  sbre,  disregar^g 
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the  name  given  to  them.  It  is  therefore  incontrovertible  that 
thifl  defendant  signed  his  name  to  this  note,  because  it  was 
delivered  to  the  plaintiff's  testator ;  that  it  was  so  signed  with 
the  intent  of  giving  or  obtaining  credit  from  him,  and  that 
the  money  was  advanced  on  the  faith  of  snch  signature.  We 
have  seen  that  it  is  not  a  contract  of  indorsement,  and  there 
would  be.  a  singular  failure  of  justice  if  he  did  not  r^aid 
the  contract  of  the  defendant,  what  all  parties  intended  at  the 
time  it  should  be,  namely,  a  promise  on  the  part  of  the  defend- 
ant to  pay  the  money  advanced  on  the  faith  of  the  note,  with 
his  signature  thereon.  Concede  that  it  was  a  contract  of 
suretyship,  it  follows  conclusively  that  it  was  not  a  contract 
of  indorsement,  upon  which,  as  preliminary  to  the  defendant's 
liability,  there  should  have  been  a  demand  of  payment  of  the 
makers,  and  notice  of  such  demand  and  refusid  to  the  defend- 
ant, as  was  observed  by  the  court  in  OrisuxM  v.  Slocuin^ 
{svpra).  The  reason  why  this  is  not  the  law  in  regard  to 
paper  not  negotiable,  is  to  prevent  an  entire  failure  of  justice. 
Ui  res  magis  vdUat^  quam  pereat.  Not  being  liable  as 
indorser,  if  he  cannot  be  held  responsible  as  maker  or 
guarantor,  the  party  escapes  all  accountability  on  his  con- 
tract. This  distinction  in  this  respect,  between  paper 
negotiable  and  not  negotiable,  has  been  plainly  recognized, 
and  is  now  well  established.  All  the  conflict  of  authority  has 
be^i  in  regard  to  negotiable  paper.  There  has  been  no  con- 
flict in  r^ard  to  paper  not  negotiable. 

In  the  present  case  it  cannot  be  said,  that  in  holding  this 
defendant  accountable  upon  the  contract  he  has  entered  into, 
the  court  is  making  for  him  a  different  contract  than  that 
'  ,made  by  himself.  He  certainly  did  not  make  a  contract 
of  indorsement  which  only  requires  as  a  condition  precedent 
to  his  liability,  a  demand  of  the  maker  for  payment,  and 
notice  of  sudi  demand  and  refusal,  to  the  defendant,  as 
indorser.  He  certainly  entered  into  some  contract  with  the 
plaintiff's  testator.  What  was  that  contract  f  It  is  believed 
that  it  has  been  satisfactorily  shown  to  be  a  contract  of 
guaranty,  or  that  of  an  absolute  promise  to  pay  as  one  of  the 
makers  of  the  note,  in  which  aspect  we  r^ard  it.    The 
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defendant's  liability  to  pay  is  unqueBtioned,  and  therefore 
the  jadgment  against  him  was  correct,  and  should  be  afSrmed* 

All  affirm  except  Dkmio,  Ch.  J.,  and  Johksok,  J. 

Jadgment  affirmed. 


William  Yan  Mabteb  v.  Hibam  O.  Hotcheibs,  impleaded 

with  Philip  C.  Wells. 

The  provision  of  the  State  Constitution  respecting  trial  by  jury  is  not  that  it 
shall  be  used  in  all  cases,  but  in  all  oases  in  which  it  bad  been  thereto- 
fore used. 

The  practice  of  referring  jy sues,  the  trial  of  which  would  require  the  examina- 
tion of  long  accounts,  hiu  prevailed  bj  the  practice  of  the  courts  fVom  time 
immemorial,  and  is  not  in  conflict  with  the  provisions  of  the  Constitution. 

Denio,  Ch.  J.  The  appeal  in  this  ease  is  by  the  defendant, 
from  a  judgment  in  favor  of  the  plaintiff,  rendered  on  the  re- 
port of  a  single  referee.  The  only  point  made  by  the  appellant 
is,  that  the  order  of  reference  was  unauthorized  and  illegal. 

The  action  was  for  services  of  the  plaintiff,  as  the  attorney 
and  counsel  of  the  defendants  in  an  action  prosecuted  by 
them,  as  plaintiffs,  against  one  Gage,  and  for  various  disburse- 
ments in  that  action.  The  printed  case  on  this  appeal  con- 
tains an  order  for  reference,  which,  after  the  entitling  of 
the  action,  is  in  these  words :  ^'  On  reading  and  filing  affi- 
davits, ahowmg  due  comae  therefor^  and  on  motion  of  C.  L. 
Lyon,  of  counsel  for  plaintiff,  and  on  hearing  D.  H.  Devoe, 
Esq.,  defendant's  counsel,  in  opposition  thereto,  it  is  hereby 
ordered  that  this  cause  be,  and  the  same  hereby  is,  referr3d 
to  Hiram  K.  Jerome,  Esq.,  a  counsel  of  this  court,  residing  at 
Palmyra,  N.  Y.,  as  sole  referee  to  hear  and  determine  the 
same,  with  ten  dollars  costs  of  this  motion  to  the  successful 
party,  in  the  event  of  the  suit.  It  does  not  appear  that  there 
was  any  appeal  to  the  General  Term  from  this  order.  The 
affidavits  used  on  the  motion,  and  referred  to  in  the  order, 
are  not  contained  in  the  return ;  and  no  objection  appears  to 
have  been  taken  on  the  trial  to  the  case  being  heard  before 
the  referee.  Both  parties  were  examined  as  witnesses  in 
their  own  behalf,  respectively,  on  the  merits,  and  no  excep- 
tion was  taken  to  the  report. 

74 
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The  position  taken  In  the  appellant^fc  points  e(re^  fliBtvtbftt 
oomptilflory  i^erences  are  a  violation  of  the  6otUrtitntiotial 
guaranty  of  the  right  of  trial  by  jnrj;  and,  second,  that 
this  being  an  action,  as  it  is  said,  to  recover  a  single  item^  it 
is  impossible  that  there  conld  have  been  a  long  account 

It  is  difficult  to  conceive  that  these  objections  are  seriously 
made.  The  practice  of  referring  issues^  the  triid  of  whreh 
would  require  the  examination  of  a  long  account,  had  pre- 
vailed, by  the  practice  of  the  courts,  if  not  since  the  establish- 
ment of.  the  State  government,  certainly  from  time  whereof 
the  memory  of  the  profession  runneth  not  to  the  contrary, 
when  the  last  Oonstitution  was  adopted  The  provision  of 
that  instrument,  ias  well  as  of  the  prior  State  Constitutions, 
respecting  the  trial  by  jury,  was  not  that  it  should  be  used 
in  all  cases,  but  that  in  all  cases  in  which  it  had  been  there- 
tofore used  it  should  remain  inviolate  forever.  (Const,  of  1846, 
§  2.)  That  language  was,  without  doubt,  employed  for  the 
purpose  of  retaining,  or  allowing  the  Legislature  to  retain, 
tiie  other  modes  of  tibial  which  it  had  been  the  practice  to 
resort  to  in  exceptional  cases. 

If  it  were  conceded  that  we  could,  on  an  appeal  fix>m  a 
judgment,  examine  the  evidence  upon  which  an  order  for 
reference  had  been  made,  which  is  a  point  not  necessary  to 
be  decided,  we  could  not  do  so  in  this  case,  where  the  affida- 
vits read  on  the  motion  for  the  reference  had  not  been 
returned.  The  action  being  upon  contract,  it  might  or  might 
not  require  the  examination  of  a  long  account,  and  we  are 
to  presume  that  the  evidence  produced  on  the  motion  author- 
ized the  ordl9r  which  was  made.  If  we  look  into  the  complaint 
and  the  evidence  upon  the  trial  contained  Jin  this  case,  it  will 
be  apparent  that  the  issue  was  one  to  which  a  refe^nce  was 
peculiarly  applicabla 

The  appeal  was  wholly  without  merits,  and  the  judgment  ap- 
pealed from  ought  to  be  affirmed.  With  damages  for  the  delays 

Johnson,  J.  There  is  manifestly  nothing  in  either  of  these 
cases  which  this  court  can  review.  The«  actions  are  aU 
between  attorney  and  client,  to  recover  compensation  lor 
services  rendered  and  disbursements  made  professionally. 
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There  Ib  no  exception  to  the  report  of  the  referee,  and  no 
qnestion  was  raised  in  the  course  of  the  trial  on  which  any 
|lointiB;n|if^leb3rjthe  appellant's  counsel.    ,    . ..  i    . 

The  only  ground  of  error,. aUeg^d  is,  that  the  cause  was 
improperly  referred  to  be  tried  and  determined.  It  is 
claimed  on  behalf  of  the  appellant  that  the  court  had  no 
authority  to  refer,  and  thatjbhe  order  of  reference. is  wholly 
T^id,  and  ga^e  t&e.  xeferee  no  junisdjiction,  and  e(Ha^seq\iently 
the  report  and  the  judgment  rendered. upon  it  are  wholly 
void.  The'  appeal  has  evidently  been  brought  to  this  court 
for  the  purpose  merely  of  having  the  order  of  referenqo 
reviewod^  .  l^v^tit  i^  quite  obvious  that  that , order  cannot  be 
j»viewed  in  this>way  Jiere.  It 'is  not  an  order  involving  the 
merits  and  necessarily  affectiug  the  judgment  within  section 
329  of  the  Oode^  and  is  not  brought  up  by  a  gene^ral  appeal 
^from  th^  ^uflgm^t.  It  involves  a  mere  question  of  practice 
and  nothipg  ipprew  There  is  no  ground  whatever  for  the 
asspmptio];!,  that  tlfe  action  was  tii^en  out  of.  court  by  the 
reference  and  all  jurisdiction  over  it  thereby  lost. .  These 
^  all  cfises  whiqh,  might  have  been  properly  referred,  upoju 
the  necessary  facts  being  shown,  ^he  presumption  is.  that  the 
necessary  £)ct9,  were  s|iown^  as  nothing  appears  in  the  case 
to  the  contrary.  ^Qljhing  appears  in  either  of  the  cases  on 
Ijhe  subject  of  the  refference^  at  the  time.it  was  made,  except 
t^€|  ru\e  by  which/it  wa^  ordered.  The  rule  recites  in  each 
case  t^at  the  reference  was  made  ^^  on  .reading  and  filing 
a^^ayit  fjhowi^  cause  therefor."  The  presumption  is, 
therefoxfi,  that  s^i^cient  cause  W9S  shown  to  authpriz^  the 
JTefer^nce.  .  Nothing  is  presumed  here  in  favor  of  the  party 
alleging  error,  but  the  error  must  &pp^  upon  the  record. 
{Carman  v.  PWte,  21  N.  T.,  647.).  There  is.  not  even  an 
exception  to  the  decision  granting  the  order.  So  that  if  the 
aj^p^  broT^ght  up  the  decision  granting  the  order  of  refer- 
ence for.  th^  review,  it  would  necessarily  be  sustaiued  as  the 
cas^i^,  standi. ,,  J,  think  the  appeals  are  wholly  ydthout  merit 
or  excuscp  a^d  that  judgn^ent,  should  be  affirmed,  with  all  the 
allowanee  which  the  law  authorizes^ 

All  concur,         .      .  .  Jud^ent  affirmed. 
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The  Boxe  Exchange  Baitk  v,  Sabah  Eambs  and  Chablsb 
KiRKLAKD,  Burviving  trustee,  etc. 

Where  the  partj  clainif  the  benefit  of  a  trust  co&yeyanoe,  treatuig  it  ae  rahd  in 

his  complaint  and  nowhere  therehi  seeking  to  impeach  it»  he  is  not  entitled 

to  relief  on  the  ground  that  such  conveyance  is  yoid. 
It  18  a  universal  rule  In  ehanoery  to  grant  relief,  if  at  all,  oo  tome  matter  pot 

in  issue  by  the  pleadings. 
Jl  deed  of  trust  made  for  the  payment  of  debts  extends  only  to  debts  ezistiDg 

at  the  time  of  making  the  deed. 
A  debt  becoming  due  subsequently  to  the  making  of  such  deed,  under  the  act 

of  March  23, 1811,  making  stockholders  of  certain  corporations  liable  for  the 

debts  thereof  due  and  owing  after  its  dissolution,  is  not  within  the  proTiskxi 

of  such  deed. 
^^  • 

The  action  was  by  the  plainti£&,  a  banking  asBociation,  to 
obtain  payment  from  tnist  property  in  the  hands  of  the 
defendant  Eirkland,  of  a  judgment  for  $3,138  damages  and 
costs  recovered  in  December,  1855,  against  the  defendant  Mrs. 
Sarah  Eames  (now  deceased),  as  a  stockholder  to  the  amount 
of  $3,082  in  the  Manchester  Manufacturing  Company,  which 
was  dissolved  in  August,  1854. 

The  cause  was  tried  before  the  Hon.  Danux*  Pratt,  with- 
out a  jury,  at  the  Oneida  Circuit,  in  June,  1857. 

On  the  trial,  the  plaintiff  claimed  that  the  admissions  con- 
tained in  the  pleading  in  this  action  made  out  their  case,  and 
rested  on  such  admissions.  The  defendant^  then  gave  evi- 
dence as  to  the  nature  and  extent  of  the  trust  property  orig- 
inally, the  debts  and  charges  upon  it,  the  management  by 
the  trustee,  the  value  and  description  of  what  was  remaining 
at  t^e  time  of  the  trial,  etc. 

The  evidence  being  closed  the  judge  found  as  facts : 

1.  That  each  of  the  several  allegations  of  fact  contained  in  the 
complaint  were  true.  The  facts  alleged  in  the  complaint  were, 
that  on  the  3d  of  September,  1833,  Mrs.  Sarah  Eames,  then 
beiug  the  owner  and  in  possession  of  a  large  amount  of  .prop- 
erty, both  real  and  personal,  made  and  executed  a  deed  of 
assignment  thereof  to  Eirkland  and  one  Walter  S.  Eames,  in 
trust  for  certain  purposes  therein  expressed,  among  which 
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are  to  pay  all  tlie  just  debts  of  her,  the  said  Sarah  Eamee,  of 
every  description,  etc.,  which  deed  is  set  out.  The  trasts  in  the 
deed  are  declared  as  follows :  ^^  1st.  To  pay  all  my  just  debts 
of  every  description."  The  intent  and  object  of  this  clause 
being  fully  to  secure  the  payment  of  *all  the  "  debts  due  from 
me  of  whatever  nature  the  same  may  be."  2d.  To  pay  the 
expenses  of  the  trust.  3d.  To  invest  the  balance,  and  from 
the  net  income  thereof,  and  such  further  and  other  sums  as 
may  be  necessary,  to  provide  for  her  reasonable  support  and 
maintenance  during  her  lifef.  4th.  At  her  decease  to  dis- 
tribute all  that  remains  of  the  property  conveyed,  and  its  pro- 
ceeds, to  her  children  and  heirs  named.  The  complaint  then 
allies  that  this  deed,  when  executed,  was  duly  delivered  to 
the  trustees,  and  they  entered  upon  the  discharge  of  their 
duties,  and  paid  dut  of  the  transferred  property,  the  debts  of 
Mrs.  Eames  so  far  as  they  were  then  ascertained;  that 
upward  of  $4,000  still  remains  in  the  hands  of  Kirkland, 
the  surviving  trustee,  under  and  by  virtue  of  said  trust,  and 
for  the  uses  and  purposes  in  the  deed  expressed ;  that  before 
and  at  the  time  the  trust  deed  was  executed,  Mrs.  Eames 
owned  $3,082  of  the  stock  of  the  Manchester  Manufacturing 
Company,  and  that  it  never  was  transferred  by  her  to  ^aid 
trustees  on  the  books  of  the  company,  but  continued  to  stand 
in  her  name  down  to  the  8th  of  August,  1854,  at  which  time 
tbe  company  was  dissolved ;  that  at  the  time  of  said  dissolu- 
tion the  plaintiffs  were  creditors  of  the  company  to  the^ 
amount  of  over  $3,200 ;  that  the  plaintiffs  as  such  creditors 
lately  brought  an  action  against  Mrs.  Eames  to  recover  so 
much  of  that  debt  as  equaled  the  amount  of  stock  held  by 
her  in  said  company,  and,  in  December,  1855,  recovered 
judgment  against  her  for  $3,188.58 ;  and  that  an  execution 
has  been  issued  and  returned  unsatisfied  on  that  judgment ; 
that  the  plaintiffs  have  requested  the  trustee  to  pay  the  judg- 
ment and  he  refused  so  to  do ;  and  that  the  defendant  Mrs. 
Eames  is  owing  no  other  debts,  and^under  no  pecuniary  obli- 
gations save  said  judgment. 

3.  The  judge  further  found,  that  the  Manchester  Manu- 
facturing Company  was  organized  as  a  corporation,  under 
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and  pmrnant  to  the  ppovifliona  of  the  act  passed  Mm^  SS, 
1811,  entitied  ^  An  aot  relative  to  ooTporations  for  mannfao- 
taring  purposes,"  and  oontinued  snbject  to  the  provisions  of 
said  act  as  r^arded  the  personal  liability  of  its  stockholders 
to  the  time  of  its*  dissolntaon ;  that  all  the  property  held  bj 
the  defendant  Sarah  Eames  passed  to  the  trustees  named  in 
said  deed  of  trwst  on  delivery  thereof  at  the  time  of  the  date ; 
that  her  indebtedness  at  that  time  ex^eeeded  the^  amount  of 
her  personal  property;  that  the  property  now  remaining  in 
the  hands  of  the  defendant  Kirkland,  as  such  trustee,  does  not 
equal  in  value  the  real  estate  that  passed  under  such  deed  of 
trust ;  that  there  is  a  perpetual  annuity  of  $350  charged  upon 
the  trust  property  now  remaining,  payable  to  St.  Stephen'^ 
Churchy  subject  to  which  the  trustee  holds'  the  funds;  that 
Ihe  trust  property  now  amounts,  of  personiall  to  about  $4,750, 
and  of  real  estate  to  about  $6,000;  and  that  the  persons 
named  in  the  trust  deed  for  whom  provision  is  there  made, 
are  some  of  them  living,  and  some  are  infants. 

The  judge  found,  from  the  foregoing  facts,  as  conclusions 
of  law :  1st.  The  complaint  in  this  cause  assuniefr  the  val- 
idity of  the  assignment  from  Mrs.  Eames  to  the  defendant. 
3d.  By  the  trust  deed  Mrs.  Eames  became  divested  of  all 
interest  in  the  trust  property,  and  the  entire  title  passed  to 
the  trustees,  subject  to  the  trusts  therein:  expr^sssed:  first, 
to  pay  the  debts  there  existing ;  second,  to  apply  the  income  fo 
the  support  of  Mrs.  Eames  during  life ;  third,  remainder 
to  children  and  heirs  of  Mrs.  Eames.  3d.  The  debt  for 
which  this  action  was  brought  did  not  exist  at  the  time 
of  the  execution  of  the  trust  deed,  but  accrued  in  1854, 
upon  the  dissolution  of  the  company.  4th.  It  does  not, 
therefore,  come  within  the  purpose  of  any  of  the  trusts 
contaaned  in  the  trust  deed.  6th.  There  is,  therefore,  no 
equitable  reason  why  the  capital  of  the  trust  funds,  which  in 
equity  belong  to  the  children  and  heirs  of  Mrs.  Eames,  should 
be  applied  to  the  payment  of  the  debt 

The  record  states  that  the  plaintiffs  excepted  ^^  to  each  and 
to  every  one  of  the  findings  of  fact,  and  of  the  findings  of 
law  by  the  court,  and  to  each  one  separately.^" 
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;  Tiba  judge. ardered  .thUfctthe  (M^oplaint  of  the  plaintiff  ba 
4i3Qiis8«d,'^tb  eoB^B*  >  Judgaient  ^being  entesed  aoecmLinglj, 
the  plaiotifib  appealed  to  .the  Geoeral  Term. of  the  Supreme 
Go^ut,  when  t^e  jadgmetDtomui  affifined.  -  The^j^amtiffii 
appeal  to  this  ooiirt. 

F.  Kerr^a/n^  for  the  plaintiffs. 

(7.  iT".  2>a()2t^,  for  the  defendant. 

..  WBioBTyiJ.  .  .The  general  «zoeptioQ  in  the  ease^  if  it  raises 
any.  legal  question  to  be  reTiewed  here^  ia  the  ftingle  one, 
whether  >  the  plaintiff's  judgment  against  Mrs.  Eames  is  a 
debt{  within  the  iprovisioos  of  the  trust  deed,  wMch  the 
defendant  Kirkland  is  bound  to  pay  in  the  execution  of 
the  ttaat  Pointb^  it  is  tme,  are  now  made  that  ih%  deed  is 
fraudulent  and  void  as  to  the  plaintiff's  creditors  of  Mrs. 
Eames,  .and  that  in  any  view  it  was  error  to  dismiss  the  com^ 
plaint^  as  she  had  a  valuable  equitable  int^est  in  what 
remained  of  dip  trust  property  which  the  plaintiffs  were 
entitled  to;  but  in -the  complaint  there  was  no  allegation  or 
pretense  that  the  trust  deed  was  for  any  reason  fraudulent 
or  invalid,  or  that  Mre<  Eames  had  any  interest  in  the  trust 
property  applieable  to  the  payment  of  the  plaintiff's  debt, 
nor  were  there  any  facts  found,  or  legal  ccmclusions  of  the 
court,  to.  whi^h  exception  was  taken,  bringing  up  either 
point  for  review^  The  plaintiffs  treat  the  trust  deed  as  valid 
in  their  copiplaiut,  niot  seeking  to  impeach  it,  but  claiming 
the  benefit  of  it,:  fis  creditors  of  Mrs.  Eames,  within  the 
scope  of  the  trust;  and-  the  judgment  d^poanded  is  that 
the  )xustee  pay  the  plaintifis'  debt  out  of  any  trust  funds  in 
his  hands,  or  transfer  sufficient  pf  the  property  to  pay  it. 
Instead  ,of  all^ingiin  the  complaint  that  the  trust  deed  was 
void  as  to  them,  or  intended  to. defraud  creditors^  the  plain- 
ti&  claimed  a  beneficial  interest  under  it^  and  the  pleading 
was  not  fi*amed  to  roach  any  equitable  interest  of  Mrs. 
Eames,  if  she  had  any,  but  to  obtain  paym^t  of  their  debt 
fi*om  the  fun49><or  estate;  remaining  in  the  .hands  of  the 
trustee,  on  the  ground  that  it  was  provided  for  in  the  deed. 
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It  is  a  rale  in  chaneery/not  affected  by  the  Code,  that  a  party 
must  recover  according  to  the  case  made  by  his  complaint,  or 
not  at  all ;  ^^  secundem  allegata  "  as  well  as  ^^jn't^ata.^^  Ko 
decree  can  be  made  in  favor  of  a  plaintiff  on  grounds  not 
stated  in  his  complaint,  nor  relief  granted  for  matters  not 
charged,  although  they  may  be  apparent  from  some  part  of 
the  pleadings  and  evidence.  {Kdsey  y.  Western^  2  C!omst, 
606 ;  FergvMm  v.  Fergusony  2  id.,  160 ;  BaUy  v.  Rider ^ 
6  Seld.,  863 ;  ThomoB  v.  CoHer^  4  Barb.,  265 ;  New  Torh 
Prctectvoe  In^BV/raatce  Compamy  v.  National  Insurance  Comr 
pany^  20  Barb.,  473.)  If  it  be  sis  is  claimed,  that  the  deed 
was  void  as  against  the  plaintiff's  judgment,  for  the  reaaon 
that  it  was  a  conveyance  by  Mrs.  Eames  of  her  property  in 
trust  for  her  own  use,  or  that  it  was  made  to  hinder,  delay, 
and  defraud  her  creditors,  these  matters  should  have  been 
alleged.  Not  being  alleged  in  the  pleading,  no  proof  of 
them  could  properly  be  received,  or  no  judgment  predicated 
upon  theni.  {Chautauqua  County  Bank  v.  White^  2  Seld., 
236  ;  Baily  v.  JSider^  supra.)  Most  clearly,  when  a  party 
claims  the  benefit  of  a  trust  conveyance,  treating  it  as  valid 
in  his  complaint,  and  nowhere  seeking  to  impeach  it,  he  is 
not  entitled  to  any  relief  on  the  ground  that  it  is  void  or 
fraudulent,  or  intended  to  defraud  creditors ;  and  this  is  so 
although  it  may  appear  to  be  fraudulent  or  void  on  the  plead- 
ings and  evidence.  (Ontario  Bank  v.  Booty  3  Paige,  478.) 

In  Barley  v.  Bider,  a  judgment  creditor  sought  to  have 
certain  lands  applied  in  payment  of  his  demand,  on  the 
ground  that  the  purchase  of  them  was  in  trust  for  the  benefit 
of  Bider,  the  judgment  creditor.  The  answer  asserted,  and 
the  evidence  showed,  that  the  purchase  and  investment  made 
was  not  for  the  benefit  of  Bider,  but  for  his  children.  The 
complaint  had  gone  solely  upon  the  ground  that  the  judg- 
ment debtor  was  the  equitable  owner  of  the  lands,  they 
having  been  purchased  by  his  direction  and  with  his  money, 
and  the  title  taken  and  held  for  his  use  and  benefit  by 
two  other  defendants.  This  being  disproved,  and  the  trust 
shown,  being  not  for  the  judgment  debtor  but  for  his  chil- 
dren, the  plaintiff  attempted  to  shift  his  claim  for  relief 
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eontending  that  the  inveBtment  of  the  sum  of  $1,500  by  the 
judgment  debtor^  although  in  trust  for  his  children,  was 
intended  to  defraud  his  creditors  then  existing,  or  that  should 
thereafter  exist;  that  it  was  in  the  nature  of  a  yoluntarj 
oonveyance  to  defraud  creditors,  and  was,  therefore,  void  as 
to  such  creditors.  But  this  court  said  that  a  sufficient  answer 
to  this  was  that  the  plaintiff  had  made  no  such  case  by  his 
bill.  The  court  say :  ^^  There  is  no  allegation  or  siiggestion 
in  the  bill  that  the  iuYestment  made  by  Eider  for  the  benefit 
of  his  children  was  voluntary  or  fraudulent  as  against  his 
creditors.  The  only  point  which  the  bill  attempts  to  put  in 
issue  in  respect  to  these  lands  is,  whether  or  not  the  pur- 
chase of  them  was  in  trust  for  the  benefit  of  Rider ;  there  is 
no  allegation  that  if  the  character  of  the  transaction  was,  in 
fact,  nominally  as  set  up  by  the  defendants,  that  it  was 
fraudulent.         *  *         If  his  (the  plaintiff's)  rights 

depended  upon  the  fact  that  the  purchase  and  investment  for 
the  benefit  of  the  children  of  Eider  was  fraudulent  as  against 
him,  it  should  have  been  so  alleged,  for  it  is  an  invariable 
and  universal  rule  of  the  Ootirt  of  Chancery  to  found  its 
decrees  on  some  matter  put  in  issue  between  the  parties  by 
the  bill  and  answer.  ''^  *  It  makes  no  difference 
whether  the  defendant  has  by  way  of  avoidance  set  up  a 
distinct  and  independent  fact,  or  merely  denied  the  matters 
alleged  in  the  bill.  K  the  existence  and  truth  of  the  facts 
thus  set  up  by  a  defendant  be  controverted,  the  defendant 
must  prove  it,  and  the  complainant  may  examine  witnesses 
to  disprove  it ;  but  when  the  fact  set  up  -  by  a  defendant  is 
made  out,  either  by  proof  or  the  admission  of  the  com- 
plainant, and  destroys  his  title  to  relief,  it  Ib  not  admissible 
for  the  complainant,  after  the  fact  is  made  out,  to  impeach 
it  on  a*  ground  not  taken  in  his  bill,  and  on  a  ground  not 
arising  from  the  issue  between  the  parties.  *  ♦  * 
If  the  complainant's  rights  depended  upon  showing  that  the 
creation  and  execution  of  the  trust  for  the  use  and  benefit 
of  the  children  of  William  Eider  was  voluntary  and  fraudu- 
lent as  against  him,  his  course  was  plain.  He  should  have 
amended  his  bill  and  stated  the  facts  on  which  he  meant  to 

76 
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impeach  it.  The  defendants  would  have  been  required 
to  answer  such  facts,  andy  if  denied,  it  would  then  have  been 
competent  to  have  supported  the  allegations  bj  proof.  The 
rule  is  explicit  and  absolute  that  a  party  must  recoyer  in 
chancery  according  to  the  case  made  by  his  bill,  or  not  at 
all."  The  doctrine  of  this  case  is  in  harmony  with  the  law 
as  it  now  exists,  the  Code  providing  that  ^^  the  relief  granted 
to  the  plainti£^  if  there  be  no  answer,  cannot  exceed  that 
which  he  shall  have  demanded  in  his  complaint ;  but,  in  any 
other  case,  the  court  may  grant  him  any  relief  consistent 
with  the  case  made  by  the  complaint  and  embraced  within 
the  issue."  (Code,  §  275.)  In  the  present  case,  the  only 
relief  that  could  have  been  granted  ^^  consistent  with  the 
complaint  and  embraced  within  the  issue"  was  to  direct 
the  payment  of  the  plaintiff's  judgment  by  the  trustee  as 
being  a  debt  provided  for  in  the  trust  deed  itself.  A  decree 
setting  aside  the  deed  on  the  ground  that  it  was  fraudulent 
or  void  as  against  the  plaintiffs,  that  they  might  subject  the 
property  in  the  hands  of  the  defendant  Elirkland  to  the  pay- 
ment of  the  judgment,  would  have  been  utterly  inconsistent 
with  the  case  made  by  the  complaint^  and  wholly  without 
any  issue  raised  by  the  pleadings. 

Looking,  therefore,  at  the  matters  charged,  the  issues  raised 
and  tried,  the  facts  found,  the  legal  conclusions  of  the  judge, 
and  the  exceptions  to  such  conclusions,  as  has  been  stated, 
the  only  point  for  our  consideration  is  whether  the  debt  of 
the  plaintiff  was  within  the  provisions  of  the  deed  of  trust, 
which,  in  the  perfprmance  of  his  duty,  the  defendant  Elirk- 
land  was  bound  to  pay.  If  it  was  not,  the  complaint  was 
properly  dismissed.  On  the  contrary,  if  it  was,  as  the  trustee 
had  sufficient  of  the  trust  property  in  his  hands  to  pay  it, 
the  plaintiffs  were  entitled  to  judgment.  The  dismissal  of 
the  complaint,  it  is  true,  was  not  excepted  to ;  but,  as  the 
judge  evidently  based  his  decision  on  the  ground  that  the 
debt  for  which  the  action  was  brought  did  not  come  within 
the  purpose  of  any  of  the  trusts  contained  in  the  trust  deed, 
if.  he  was  vtrrong  in  this,  the  error  should  lead  to  a  reversal 
of  the  judgment. 
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Kow,  was  the  debt  in  suit  embraced  within  the  trust  1  The 
deed  was  executed  and  took  effect  on  the  5th  of  September, 
1858.  It  conveyed  all  the  property,  real  and  personal,  of 
Mrs.  Eames  to  the  defendant  Kirkland  and  Walter  S.  Eames 
(since  dead),  subject  to  certain  trusts.  Amongst  these,  and 
primarily,  was  to  pay  her  just  debts  of  every  description, 
including  those  specified  in  the  schedule  annexed  to  the  con- 
veyance, and  any  others  due  from  her  not  thus  specified. 
This  was  undoubtedly  a  trust  for  the  payment  of  all  debts  of 
the  grantor  contracted  at  the  time  of  making  the  deed.  The 
deed  provided  for  no  future  debt,  and  the  trustee  was  bound, 
by  the  terms  of  the  trust,  to  pay  only  such  debts  as  the 
grantor  owed  when  the  deed  was  executed.  Where  a  deed 
of  trust  is  made  for  the  payment  of  debts,  it  extends  only  to 
debts  contracted  at  its  date.  (1  Maddock's  Ch.,  554 ;  Hill  on 
Trustees,  839,  857.)  The  plaintiff's  debt  had  no  existence  for 
more  than  twenty  years  subsequent  to  the  creation  of  the  trust, 
and  then  only  became  a  debt  against  Mrs.  Eames  by  force  of  the 
statute.  She  happened  to  be  a  stockholder  in  the  Manchester 
Manufacturing  Company  at  the  time  of  its  dissolution  in 
1854,  which  company  then  owed  the  plaintiff  a  debt,  for 
which  she  became  individually  liable,  the  statute  providing 
^^  that  for  all  debts  that  shall  be  due  and  owing  by  the  com- 
pany at  the  time  of  its  dissolution,  the  persons  then  composing 
such  company  shall  be  individually  responsible  to  the  extent 
of  their  respective  shares  of  stock  in  the  said  company,  and 
no  further."  (Act  of  March  22d,  1811,  §  7.)  Can  this,  then, 
be  said  to  be  a  debt  entitled  to  payment  out  of  the  trust 
estate,  according  to  the  terms  of  the  deed  of  trust  ?  It  seems 
plain  to  me  that  it  is  not.  It  had  no  existence  when  the 
deed  was  executed,  in  any  shape  or  against  any  one.  The 
bank  itself  was  not  organized  until  long  afterward.  If  it 
did  not  exist,  Mrs.  Eames  could  neither  have  owed  it  or  been 
liable  for  it ;  certainly  no  liability  of  any  kind  to  the  plain- 
tiffs, who,  as  well  as  the  debt,  then  had  no  existence.  The 
fact  that  Mrs.  Eames,  when  the  trust  conveyance  was  exe- 
cuted, was  a  stockholder  in  a  company  authorized  to  contract 
debts  in  the  future  for  which  she  might  be  liable  by  the  law 
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of  the  land,  did  not  make  her  then  owe  such  future  debts. 
That  fihe  then  owned  stock  in  the  company  created  no 
liahilitjy  contingently  or  otherwise.  The  statute  liability  is 
upon  those  persons  only  who  compose  the  company  at  the 
time  of  its  dissolution.  If  the  week  before  the  dissolution 
Mrs.  Eames  had  disposed  of  her  stock,  it  will  not  be  pretended 
that  any  liability  wpuld  have  attached  to  her  in  respect  to 
the  plaintiff's  debt,  or  any  other  debt  due  and  owing  by  the 
company.  The  fact  that  she  held  the  stock  of  the  company 
when  she  executed  the  trust  deed  has  no  bearing  whatever 
on  the  question  of  her  liability.  A  stockholder  is  not  the 
guarantor  of  debts  which  the  corporation  may  contract,  nor 
is  there  any  contract  on  his  part,  express  or  implied,  to  be 
responsible  for  its  debts.  It  is  only  for  a  particular  class  of 
liabilities  of  the  corporation,  and  upon  a  certain  class  of  stock- 
holders—  those  being  such  when  it  is  dissolred — that  any 
personal  responsibility  is  imposed.  The  plaintiff's  debt 
against  the  company  became  a  debt  against  Mrs.  Eames  when 
the  company  was  dissolved  by  force  of  the  statute,  not  before. 
K,  then,  at  the  time  she  executed  the  trust  deed  she  was 
in  no  sense  liable  for  or  owed  the  plaintiffs  the  debt  in  ques- 
tion, there  is  no  ground  for  claiming  that  it  was  a  debt 
provided  for  in  such  conveyance.  It  is  absurd  to  assume 
that  the  trust  embraced  the  payment  of  a  demand  or  lia- 
bility that  had  no  existence  at  its  creation,  and  when  it 
depended  altogether  upon  a  contingency  in  the  future 
whether  the  grantor  would  ever  become  bound,  and  the  con- 
tingency entirely  under  her  control.  If  it  were  conceded 
that  liabilities,  contingent  or  otherwise,  are  provided  for  by 
the  deed,  it  must  be  liabilities  existing  when  the  conveyance 
was  executed,  and  for  some  existing  thing,  and  to  some  one 
who  could  be  secured.  It  should  be  at  least  such  a  demand 
as  would  entitle  a  party,  under  the  provisions  of  the  English 
bankrupt  act,  or  our  insolvent  laws,  to  a  share  in  the  insol- 
vent or  bankrupt  estate.  There  was  no  demand  or  liability 
in  this  case  which  could  be  proved  under  the  bankrupt  or 
insolvent  laws,  or  on  which  any  portion  of  the  bankrupt 
or   insolvent    estate  could  be  paid,  when   the   deed  was 
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executed,  or  for  more  than  twenty  years  afterward.  {Younp 
V,  WmteTj  16  Com.  Bench,  401 ;  Boormcm  v.  iTo^A,  9  Bam. 
&  Cress.,  145;  WoUqp  v.  MerSy  1  B.  &  Aid.,  698;  Ford  y. 
Andrews^  9  Wend.,  312 ;  Meohamcs^  Bamk  v.  Capron^  17 
Johns.,  467 ;  DodMe  y.  Skmthmnih^  3  Barb.,  79 ;  Hill 
on  Tmstees,  357.)  Onr  statute  provided  that  a  discharge 
under  the  insolvent  laws  should  be  a  bar  to  all  debts  of  the 
iuBolvent,  whether  due  or  to  become  due,  which  existed  at 
the  time  of  the  insolvent's  assignment;  yet,  in  Ford  v. 
Andrews  {atipra)  it  was  held  that  the  demand  of  the  accom- 
modation indorser  of  the  insolvent's  note  due  before  the 
assignment  for  money  paid  on  the  note  after  the  discharge 
of  the  maker  was  obtained,  was  not  barred  by  the  discharge. 
So,  also,  it  was  held  in  Ths  Mechomic^y  eto.^  Bwnk  v.  Ca/pron 
{supra)  that  when  the  insolvent  was  indorser  on  a  note  not 
due  when  his  petition  was  filed,  his  discharge  was  no  bar  to 
an  action  on  the  indorsement  after  he  had  been  properly 
charged  as  indorser.  Both  of  these  cases  are  manifestly 
stronger  than  the  present  one.  There  was  a  debt  in  exist* 
ence ;  a  creditor  to  deal  with ;  an  amount  fixed  to  be  liable 
for;  and  the  insolvent  had  contracted  on  a  certain  contin- 
gency, to  be  liable  for  a  definite  and  existing  debt.  Here 
there  was  nothing  of  the  kind  at  the  date  of  tlie  trust  deed. 
It  is  impossible  to  conceive  of  a  debt,  demand  or  liability  jn 
respect  to  which  it  cannot  be  stated  to  whom  it  was  owing, 
in  whose  favor  it  was  incurred,  what  it  was  for  when  it  was 
contracted,  and  when  it  matured.  Yet  none  of  these  things 
could  be  stated  in  regard  to  the  debt  in  suit  at  the  execution 
of  the  deed.  It  became  the  debt  of  Mrs.  Eames  long  after- 
ward, not  upon  any  contingent  liability  existing  at  the  time 
of  such  execution,  and  subsequently  becoming  absolute,  but 
because  the  statute  had  declared  that  the  persons  owning  the 
stock  of  the  Manchester  Manufacturing  Company  at  its 
dissolution  should  be  individually  responsible  for  the  debts 
then  due  and  owing  by  the  corporation. 

It  cannot,  therefore,  be  insisted,  upon  any  reasonable  con- 
struction of  the  deed  of  September,  1833,  that  the  plaintiff's 
judgment  is  a  debt  within  its  provisions  which  the  trustee  is 
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bound  to  pay  out  of  the  trnat  property.  That  deed  only  pio- 
Tided  for  the  payment  of  existing  liabilities.  The  debts  are 
to  be  paid  pro  ratay  and  it  manifestly  was  not  intended  that 
the  trustee  should  wait  twenty  years  before  he  paid  them,  to 
see  if  some  debts  should  not  be  contracted  by  the  manti&o- 
turing  company  which  it  would  be  unable  to  pay.  Had 
there  not  been  sufScient  assets  to  pay  conceded  debts,  the 
trustee  would  not  have  been  justified  in  returning  any  fdnds 
to  pay  debts  like  the  plaintiff's  that  might  possibly  accrue 
on  the  dissolution  of  the  corporation  in  an  insolvent  state. 
That  is  not  the  meaning  of  the  deeds  nor  is  the  trust  so 
expressed.  It  is  expressed  in  these  words :  ^^  To  pay  all  my 
just  debts  of  every  description."  "  The  intent  and  object  of 
this  clause  being  fully  to  secure  the^  payment  of  all  ddfts  due 
from  ME  of  whatsoever  nature  the  same  may  be."  What 
debts  t  Manifestly  the  debts  contracted  and  owing  by  the 
grantor  when  the  deed  was  executed,  and  no  other.  This 
is  the  legal  construction,  and  there  is  no  language  extending 
the  trust  to  the  payment  of  liabilities  of  Mrs.  Eamea  other 
than  those  then  incurred  and  owing  by  her.  Certainly  a 
debt  that  she  should  subsequently  contract  or  be  made  liable 
for  by  statute  is  not  within  the  terms  of  the  trust.  I  think, 
therefore,  that  the  judge  was  right  in  the  conclusion  that  the 
plaintiff's  debt,  not  existing  at  the  time  of  the  executioa  of 
the  trust  deed,  but  accruing  in  1854,  upon  the  dissolution  of 
the  company,  did  not  come  within  the  purpose  of  any  of  the 
trusts  contained  in  such  deed. 

This  disposes  of  the  appeal  upon  the  ground  on  which  the 
action  was  presented  by  the  pleadings,  and  tried  in  the  court 
below,  viz.:  assuming  the  trust  deed  to  be  valid,  and  claiming 
that  the  plaintiffs'  judgment  against  Mrs.  Eames  was  a  lia* 
bility  provided  for  by  it.  As  the  debt  in  suit  was  not  a  debt 
within  the  provisions  of  the  deed,  no  case  was  made  entitling 
the  plaintiffs  to  a  judgment  in  their  fevor.  Were  the  ques- 
tion, however,  presented  by  the  case,  whether  the  plaintifis 
were  entitled  to  have  the  deed  set  aside  and  the  property 
subjected  to  the  payment  of  their  judgment,  on  the  ground 
of  fraud,  or  because  it  was  a  conveyance  of  personal  estate 
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reserving  a  use  or  benefit  to  the  grantor,  I  should  entertain 
an  opinion  adverse  to  the  plaintiffs.  Instead  of  being  made 
with  intent  to  defraud  the  creditors  of  Mrs.  Eames,  a  pri- 
mary object  of  the  conveyance  was  to  provide  for  the 
payment  in  full  of  all  her  debts.  The  plaintiffs  were  not  her 
creditors  at  the  time  of  the  assignment,  and  there  could  have 
been  no  fraudulent  intent  respecting  them.  The  statute  con- 
demns alienations  of  property  made  with  intent  to  defraud 
creditors.  As  against  them  only  it  is  declared  the  convey- 
ance or  assignment  shall  be  void.  (2  R.  S.,  137,  §  1.)  The 
plaintiffs,  therefore,  not  being  the  creditors  of  Mrs.  Eames 
when  the  conveyance  or  transfer  was  made,  were  not  in  a 
position  to  assail  its  validity  on  the  ground  of  fraud.  But  it 
is  claimed  that  the  deed  is  void  as  against  the  plaintiffs,  by 
another  statute.  This  statute  declares  that  ^^all  deeds  of 
gift,  all  conveyances,  and  all  transfers  or  assignments,  verbal 
or  written,  of  goods,  chattels  or  things  in  action,  made  in 
trust,  for  the  use  of  the  person  making  the  same,  shall  b^ 
void  as  against  the  creditors,  existing  or  subsequent,  of  such 
person."  (2  E.  S.,  135,  §  1.)  The  conveyance  of  1833  was 
of  the  real  and  personal  estate  of  Mrs.  Eames,  and  after 
providing  for  the  payment  of  her  debts  out  of  the  trust 
property,  in  terms  reserved  the  income  of  the  surplus  and  as 
much  of  the  capital  as  should  be  required  for  her  mainte- 
nance and  support  during  life.  Because  that  this  t^a  was 
expressed  in  the  deed,  it  is  insisted  that  as  against  the  plain- 
tiffs, her  subsequerU  creditors,  it  is  void ;  and  this  without 
regatd  to  any  fraudulent  intention.  To  this,  various  answers 
may  be  made.  First,  the  conveyance  was  of  both  real  and 
personal  estate,  and  the  former  is  not  within  or  condenmed 
by  the  statute.  The  trust  as  to  the  real  estate,  which  consti- 
tuted the  bulk  of  the  transfer,  is  unquestionably  valid. 
Second,  the  statute  only  avoids  conveyances,  etc.,  of  personal 
estate  which  are  wholly  to  the  use  of  the  grantor.  Third,  if 
it  were  held  to  apply  to  transfers  made  for  other  objects,  but  ' 
containing  a  residuary  interest  or  partial  use  for  the  debtor, 
the  whole  grant  would  not  be  void,  but  only  so  much  of  it 
as  is  not  sustained  by  the  valid  purposes  for  which  it  waa 
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made.  The  meaning  of  this  fitatate  (sometimea  called  the 
statute  of  pergonal  uses)  was  fiillj  considered  in  OurHs  t. 
Leomtt  (15  K.  Y.,  9).  It  was  there  held  that  it  applies  only 
to  conveyaaces,  etc,  whoUy  or  primarily  for  the  use  of  the 
grantor,  and  not  to.  instrnments  for  other  and  active  par- 
poses,  when  the  reservations  are  incidental  and  partial  onlj; 
that  if  it  can  be  applied  .to  instruments  executed  for  real  and 
active  purposes,  such  as  to  secure  debts  or  procure  money  on 
loan,  it  avoids  only  so  much  of  the  grant  as  is  not  sustained 
by  the  valid  purposes  for  which  it  was  made.  It .  does  not 
avoid  the  entire  instrument  which  contains  tiie  invaUd  use. 
The  judgment  of  the  Supreme  Court  should  be  affirmed* 

Inobaham,  J.  The  justice  before  whom  this  case  was 
tried  fpund  that  the  debt  due  to  the  plaintiff,  for  which  this 
action  was  brought,  did  not  exist  at  the  time  of  the  execution 
of  the  trust  deed  in  1833,  but  accrued  in  1854  The  com- 
plaint does  aver  that  the  trust  d6ed  was  illegal,  but  asks  to 
have  the  ■  debt  paid  out  of  the  property  in  the  hands  of  the 
trustees,  on  the  allegation  that  Mrs.  Eames,  the  grantor,  was 
the  holder  of  the  stock  on  which  the  liability  arose.  It  must, 
therefore,  be  considered  as  assuming  the  validity  of  the  trust, 
and  asking  to  be  paid  by  the  trustee  on  account  of  the  pre- 
sumed liability,  £rom  her  being  the  owner  of  the  stock  at  the 
time  of  the  conveyance,  or  on  the  ground  that  the  stock 
passed  to  the  trustee  by  the  conveyance,  and  therefore  he 
was  liable. 

There  can  be  no  difficulty  in  disposing  of  the  first  ground, 
by  the  statements  that  no  doubt  existed  at  the  time  of  the 
trust  deed  from  Mrs.  Eames  to  the  plaintiffs.  It  is  true  she 
owned  the  stock  then ;  and  if  the  debt  had  been  due  then 
from  the  company  to  the  plaintiffs  it  would  have  been  pro- 
vided for  under  the  trust  deed,  but  the  debt  was  not  created 
till  nearly  twenty  years  after  the  assignment  was  made. 
There  was  no  liability  existing  at  the  time  of  the  execution 
of  the  deed,  and  none  for  which  the  trustees  could  have  been 
called  on  for  payment.  The  deed  was  not  intended  to  cover, 
and  did  not  provide  for,  any  not  then  existing  indebtedness, 
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and  not  for  debts  to  be  incnrred  twenty  years  thereafter.  It 
is  idle  to  say  that  Mrs.  Eames  was  then  liable  for  a  debt 
which  was  not  contracted^  and  for  which  the  principal  debtor, 
the  company,  were  not  liable,  and  which  had  no  existence  tUl 
twenty  years  thereafter. 

I  think  it  is  clear  that  the  debt  is  not  one  contemplated  by 
the  trast  deed,  or  one  which  the  trustees  could  have  paid  out 
of  the  tmst  funds  without  violating  the  terms  of  the  trust, 
and  it  is  equally  clear  that  there  could  be  no  relation  back 
to  the  original  liability  of  Mrs.  Eames  as  a  stockholder,  so  as 
to  cover  debts  contracted  by  the  company  long  afi;er  the  trust 
deed  was  executed.  It  is,  however,  urged  that  the  trustees 
are  liable,  as  the  owners  of  the  stock  nnd^  the  trust  deed, 
and  as  such  owners  they  are  indebted  to  the  company. 

I  do  not  think  the  plainti&  can  now  claim  against  the  trus- 
tees, to  recover  for  them,  on  the  ground  that  they  were  the 
owners  Qf  the  stock,  and  therefore  liable.  They  have  estab- 
lished^ by  their  judgment  against  Mrs.  Eames,  that  she  was 
the  owner.  '  If  the  trustees  were  the  owners  of  the  stock, 
their  liability  should  be  enforced  by  an  action  at  law,  and 
not  by  a  proceeding  in  equity.  The  whole  claim  here  is 
based  upon  a  judgment  against  Mrs.  Eames.  There  is  no 
proof  that  the  trustees  held  any  stock  at  the  dissolution,  nor 
any  evidence  sufficient  to  charge  them  with  any  indebtedness 
as  such  trustees.  The  whole  theory  of  the  complaint  is  that 
the  trustees  are  liable  as  such  for  a  debt  due  from  Mrs.  Eames, 
and  not  for  a  debt  due  from  themselves. 

It  is  suggested  that  the  debt  should  be  paid  out  of  the 
income  belonging  to  Mrs.  Eames  under  the  trust  deed.  The 
complaint  does  not  contain  the  allegations  necessary  to  make 
out  such  a  claim,  and,  even  if  it  did,  I  think  there  is  no  reason 
for  allowing  it  in  this  ctee.  The  whole  title  to  the  property 
was  in  the  trustees,  subject  to  the  trusts.  The  provision  for 
her  support  was  personal,  not  assignable,  and  not  subject  to 
debts  subsequently  incurred,  and  even  that  has  ceased  by  her 
death. 

The  judgment  should  be  affirmed. 
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Dehio,  OL  J.  1.  A  person  free  from  debt  may  make  a 
settlement  of  hifi  estate  for  the  benefit  of  his  family,  by  con- 
veying to  them  the  whole  interest  to  take  effect  in  possession 
immediately,  or  the  reversion  to  commence  in  possession  at 
his  death.  So,  if  by  the  same  deed  he  make  a  provision  foi* 
the  payment  of  all  his  debts  out  of  the  property  settled,  so 
that  creditors  are  not  and  cannot  be  hindered  and  delayed, 
the  beneficiaries  named,  other  than  Mrs.  Eames,  took  a 
vested  estate  in  reversion  by  this  deed.  The  nominal  con- 
sideration of  one  dollar  raised  a  use  and  made  it  a  good  deed 
of  bargain  and  sale,  and  vested  the  reversion  immediately  in 
the  beneficiaries. 

2.  The  fact  that  Mrs.  Eames  was  a  stockholder  in  the 
Manchester  Manufacturing  Company  did  not  disable  her  from 
making  the  settlement.  It  is  not  possible  that  she  conld  be 
considered  a  debtor  nntil  the  plaintiffs'  debt  was  contracted, 
if  she  could  be  at  any  time  before  the  dissolution  of  the  com- 
pany ;  and  there  is  no  pretense  that  the  debt  on  which  the 
judgment  was  recovered  was  contracted  prior  to  the  convey- 
ance to  Eirkland  and  Eames.  The  case  is  very  much  like 
that  of  one  entering  into  a  copartnership,  and  committing 
the  active  management  to  the  other  copartners  or  to  an  agent. 
There  is  in  such  a  case  a  liability  to  have  debts  contracted, 
which  would  render  the  new  acting  copartner  a  debtor,  but 
he  does  not  become  such  until  a  debt  is  actually  contracted. 
Every  person  is  liable  to  contract  debts,  and  may  create 
agencies  under  which  debts  binding  him  may  be  contracted, 
but  until  he  has  done  so,  or  a  debt  has  been  actually  con- 
tracted, he  cannot  make  a  conveyance  which  will  be  fraudu- 
lent against  creditors,  if  he  is  under  no  other  liability. 

3.  The  plaintiff  cannot  therefore  reach  the  interest  of  the 
persons  upon  whom  the  reverson  was  settled.  I  have  said 
that  the  estate  of  the  beneficiaries  other  than  Mrs.  Eames 
was  a  vested  estate ;  and  I  think  it  was  such.  K,  however, 
it  was  contingent  on  account  of  what  is  said  respecting  the 
law  of  descents  and  distribution,  which  should  be  in  force  at 
Mrs.  Eames'  death,  it  would  make  no  difference  in  my  con- 
clusion as  to  the  validity  of  the  deed.    A  person  may  create 
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a  contingent  futare  estate  as  well  as  one  vested  in  interest, 
if  there  is  no  illegal  suspense  of  the  power  of  alienation. 
The  fact  that  there  might  be  changes  in  the  persons  of  the 
beneficiaries  before  the  taking  effect  of  the  reversion  in  pos- 
session does  not  prevent  the  vesting,  the  rule  being  that  if 
there  be  persons  in  existence  in  whom  the  estate  would  vest 
in  possession  if  the  preceding  estate  should  now  terminate 
the  latent  estate  is  a  vested  one. 

4.  The  remaining  question  is  whether  the  plaintiff  is  enti- 
tled to  sequester  the  rents  and  pr6fits  payable  to  Mrs.  Eames 
during  her  life,  to  satisfy  its  judgment.  In  determining  this 
we  must  consider  the  subject  as'  wholly  real  estate.  It 
originally  consisted  of  both  real  and  personal,  but  the  latter 
has  been  appropriated  to  the  payment  of  debts  provided  for 
in  the  trust  deed.  There  is  no  direction  in  the  deed  to  con- 
vert the  real  into  personal,  and  the  doctrine  of  equitable 
conversion  has  therefore  no  application.  The  securities  now 
in  the  hands  of  the  defendants  are  the  proceeds  of  real  estate 
sold,  and  are,  therefore,  so  far  as  this  question  is  concerned, 
to  be  considered  real.  At  common  law,  I  have  no  doubt 
that  a  conveyance  of  one's  estate  to  trustees,  reserving  the 
income  to  the  grantee  for  life,  would  render  that  income  sub- 
ject to  the  pursuit  of  creditors.  It  is  against  general  princi- 
ples that  one  should  hold  property  or  a  beneficial  interest  in 
property,  by  such  a  title  that  creditors  cannot  touch  it.  But 
our  statute  expressly  permits  such  arrangements,  where  there 
is  a  valid  trust,  under  the  fifty-fifth  section  of  an  article 
concerning  uses  and  trusts.  It  declares  that  no  person 
beneficially  interested  in  a  trust  for  the  receipt  of  the  rents 
and  profits  of  lands,  can  assign  or  in  any  manner  dispose  of, 
such  interest,  etc.  (1  R.  S.,  730,  §  63.)  This  is  not  limited, 
like  sections  18,  19,  in  the  statute  respecting  the  juris- 
diction of  the  Court  of  Chancery,  to  trusts  proceeding  from 
another  person.  If  the  beneficiary  cannot  directly  dispose 
of  his  interest,  it  is  plain  that  he  cannot  by  contracting  debts 
put  it  in  the  power  of  another  person  to  take  and  convert  it 
so  as  to  deprive  the  beneficiary  of  it.  I  have  elsewhere 
stated  what  I  conceive  the  motive  of  this  peculiar  exemption 
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to  have  been ;  but  that  whatever  the  BjBtein  was  upon  which 
it  was  enacted,  the  courts  are  bound  to  execute  the  will  of 
the  legislature.  {Orqfy.  Bemiettj  Dec.  Term,  1864.)  I  am  of 
opinion  that  the  rents  and  profits  of  this  trust  property  can 
no  more  be  reached  than  the  capital 

5.  It  has  been  argued  that  inasmuch  as  this  stock  in  the 
manufacturing  company  passed  to  the  defendants,  the  trus- 
tees, by  the  trust  conveyance,  the  other  trust  property  should 
be  chai^eable  with  this  debt.  Passing  by  other  objections 
which  might  be  ui^ed  against  this  view,  it  is  enough  to  say 
that  the  plaintiff  has  no  judgment  against  the  trustees.  He 
has  elected  to  consider  Mrs.  Eames  as  the  stockholder  who  is 
liable  for  the  debt,  and  is  therefore  estopped  from  taking  the 
ground  that  the  trustees  were  the  stockholders. 

It  follows  from  what  has  been  said  that  the  judgment  of 
the  Supreme  Oourt  is  right  and  ought  to  be  affinned. 

Judgment  affirmed. 
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ABORTION. 


See  iHDioiHiNT,  341. 


AOnON. 

See  ADMungnuTOB,  Era,  15. 

Bj  Administrator  de  bonis  fum,  281. 

For  harboring  wife.    See  Wnv,  390. 

To  rescind,  or  to  recover  back  goods  obtained  hy  flraad.    See  Peaoixoi^  432. 

For  the  recovery  of  chattels.    See  Ohattxls,  468. 

By  In&nt    See  Infast,  670. 

See  Check,  639. 

ADIUNISTBATOB  AND  EXBOUTO& 

The  administrator  is  entitled  to  the  possession  of  the  assets  of  the  intestate, 
and  may  maintain  an  action  for  Uxeir  recovery.  He  is  the  owner  in  trust 
for  the  purpose  of  administration.  WdUon  y.  Walton^  16. 

In  an  action  against  an  executor  to  recover  such  assets  as  come  into  fhe  hands 
of  his  testator,  and  remained  in  his  hands  at  the  time  of  his  death,  It  is 
unnecessary  to  allege  in  the  complaint  that  such  assets  ever  came  into 
the  hands  of  the  executor.  It  is  sufficient  that  they  came  into  the  hands 
of  his  testator,  and  were  unadministered  at  the  time  of  his  death.  Id. 

Bven  where  it  is  shown  that  the  assets  have  come  into  the  hands  of  tiie  ezecu- 
trix,  it  is  proper  that  the  action  to  recover  the  same,  should  be  brought 
agahist  her  in  her  representative  capad^.  Id. 

The  disabilities  of  an  alien  under  the  stajtute  (2  B.  S.,  69,  §  3)  IVom  acting  a« 
an  executor,  apply  only  to  those  who  are  both  alien  and  non-xesident. 
McOregor  v.  McGregor^  133. 

Such  disability  does  not  attach  to  a  non-resident  ottixen  of  the  United  States.  Id. 

An  ill-regulated  temper  and  lack  of  self-oontrol  have  no  such  relation  to  the 
qualities  of  frudenoe  and  vmdankmding  as  to  disqualiQr  the  person  subject 
hereto  for  discharging  the  trust  of  executor.  Id. 

The  statute  contemplates  that  a  non-rorident,  being  appointed  an  executor, 
may,  on  executing  th«  proper  bond  with  sufficient  sureties,  receive  letters 
testamentary.  (2  B.  S.,  tO,  g  7.)  Id. 

An  administrator  de  homia  non  can  maintain  an  action  against  the  representatives 
of  a  deceased  executor,  who  died  without  applyi^  the  assets  whidi  had 
oome  to  his  hands.  Ckipp  v.  Meseroh,  281. 

Where  legacies  have  been  bequeathed  to  several  legatees,  and  the  executor  has 
committed  a  devastavit,  the  estate  is  to  be  considered  the  principal  debtor, 
and  is  not  to  be  discharged  from  such  legacies  except  by  pajrment,  and  any 
Judgment  against  the  executor  for  such  legacy,  is  to  be  deemed  as  ooUatnral 
and  auxiliary  merely;  not  as  affecting  the  principal  debt  Id. 
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ADlOSSIONa 

statement!  made  in  the  presence  of  the  prisoner,  in  the  absence  of  other  proof, 
are  to  be  presumed  to  haye  been  made  in  his  hearing.  Bb^eiUer  ▼.  Peo> 
l>^  66. 

An  objection  by  prisoner's  counsel  to  an  inquiry  by  the  proeecution  as  to  what 
was  said  and  done  by  a  third  party  in  the  prtaence  of  the  prisoner,  with- 
out specifying  the  nature  or  ground  of  the  objection,  is  too  general  to  be 
andlable.  Id, 

AGENT. 

See  Prdtoipal  and  Aoznt,  S4T. 

ALIEN. 
Disabilities  to  act  as  an  executor.    See  Ezsotttob,  133. 

« 

The  alien  widow  of  a  naturalized  citizen  of  the  United  States,  although  aba 
never  resided  within  the  United  States,  during  the  lifetime  of  her  husband, 
is  entitled  to  dower  in  his  real  estate.  BurUm  y.  Burton,  369. 

ANCIENT  DOGUMENT& 
As  eyidence.  See  Dbid,  266. 

APPEAL  EEVIEW. 
See  EviDSNOE,  23. 

See,  also,  Praotigb,  44^  153. 

This  court  will  not  reyiew  a  case  upon  the  exceptions  to  findings  of  faot^  or  the 
omission  to  find  other  facts  not  found.  Lewis  y.  IngencUf  347. 

On  an  appeal  from  the  Special  to  the  General  Term,  the  undertaJdng  provided 
for  by  section  336  of  the  Code  constitutes  no  part  of  the  appeaL  Its  only 
effect  is  to  stay  proceedings  upon  the  judgment  GenUr  y.  Fields^  483. 

It  would  be  error  for  the  General  Term  to  dismiss  an  appeal  from  the  Special 
Term  because  the  appellant  had  fkilei  to  comply  with  an  order  a£  the 
Special  Term  to  execute  a  new  undertaking.  Id, 

This  case  presents  merely  a  question  of  the  construction  of  the  language  oonsti- 
tutmg  a  clause  of  the  contract  BUmhurg^  etc,  R,  R.  Co.  y.  TSaga  R^  R.  Ob., 
486. 

A  patent  ambiguity  in  a  written  contract  cannot  be  explained  by  parol  evi- 
dence. Id. 

.No  appeal  lies  from  a  judgment  by  default  Id, 

In  matters  of  mechanics'  Uen  in  the  county  of  Erie,  the  court  acquires  jurisdlo- 
tion  of  the  subject-matter  by  the  personal  service  of  the  notice  required  by 
statute  upon  the  opposite  par^  within  the  time  required  by  law.  MaUby 
y.  Green,  548. 

When  there  is  any  eyidence  of  a^eonflioting  character  touching  material  issues 
the  question  is  one  for  the  jury,  and  iSteir  finding  is  conclusive  as  respects 
this  court  Id. 

If  there  are  errors  in  the  findings  of  the  jury,  the  correction  must  be  made  al 
General  Term— if  the  Special  Term  sustains  the  verdict— otherwise  the 
party  is  without  remedy.  Godfrey  v.  Jokneon,  556. 

ARREST. 

Where  a  judgment  is  rendered  in  a  case  where  the  defendant  is  subject  to  an 
arrest  and  imprisonment,  it  should  be  so  stated  in  the  judgment,  if  the 
plaintiff  wiilhes  to  avail  himself  of  such  remedy.  Garpentier  v.  WiUeif  510. 

The  subsequent  indorsement  by  the  justice  that  execution  against  the  body  is 
to  issue,  is  not  sufficient  Such  entry,  to  be  available^  must  be  altered  in 
and  become  a  part  of  the  judgment  Id. 
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The  iheriff  vhen  f  ued  for  mi  escape  may  avail  himself  of  the  defense^  that  the 
defendant  was  not  subject  to  arreat  on  the  execution.  Id. 

ASSIGNEB. 
Of  a  mortgage  takes  subject  to  all  equities.  HaaHey  ▼.  Taihamt  222. 

« 

ASSIGNOB. 

Or  A  THma  nr  AonoK.  A  person  transferring  a  promissory  note  is  not  the 
assignor  of  a  thing  in  action  within  the  meaning  of  section  399  of  the  Code 
of  Procedure.  Barlktt  y.  Tarhox^  496. 

The  admission  of  distinct  facts  during  a  negotiation  for  a  settlementi  is  oompe* 
tent  evidence  against  the  party  making  it  Id, 

BnJS  07  EXGHAKaE. 

SeeKBOOTTABLB  PAPEB,  39,  228. 

The  indorser  of  a  non-negotiable  note  is  not  entitled  to  notice  of  demand  of, 
and  of  non-payment  by,  the  maker  thereof.  By  indorsement  before  deliv- 
ery or  before  negotiating  it,  he  may  be  treated  as  maker.  Richards  v.  War' 
tag,  576. 

Where  a  party  writes  his  name  upon  the  back  of  a  note  not  negotiablOi  there 
being  no  contract  of  indorsement,  the  courts  give  effect  to  it  by  allowing 
the  holder  to  overwrite  the  indoraer's  name  with  the  real  contract,  either  as 
maker  or  guarantor.  Id. 

BuPFALO.    See  Comftboli.br,  193. 

CAPITAL  STOCK. 

Though  the  law  requires  the  subscriber  to  the  capital  stock  of  a  railroad  com- 
pany to  pay  ten  per  cent  in  cash  at  the  time  of  subscribing,  to  make  a  valid 
contract  binding  on  the  parties,  yet  if  the  subscriber,  instead  of  paying  the 
ten  per  cent  in  cash,  give  his  note  for  the  same,  and  subsequently  pay  it, 
so  that  the  company  gets  the  money,  he  is  thereby  constituted  a  legal 
stockholder  of  such  company,  and  is  liable  on  his  subscription.  Ogdma- 
burgh  R  R  Oo.  v.  TToOey,  118. 

Once  becoming  a  legal  stodkholder,  he  cannot  afterward  repudiate  any  part  of 
the  legal  obligations  he  assumed  in  becoming  such.  Id, 

The  giving  of  a  negotiable  note  by  which  the  company  realizes  the  mon^  and 
the  paying  of  said  note  is,  in  legid  effect,  a  cash  payment.  Id, 

A  contract  is  not  void  as  against  a  statute,  unless  founded  upon  an  illegal  con- 
sideration which  enters  into,  and  forms  a  part  of  the  contract,  or,  unless  it 
provides  for  doing  something  distinctly  forbidden.  Id. 

OHAEITT. 

To  constitute  a  charity  in  a  legal  sense  the  use  must  be  publia  Per  WBiasr,  J. 
Sherwood  v.  American  BUbk  Society,  561. 

There  must  also  be  a  trustee  competent  to  take  the  fund  so  as  to  secure  the 
appropriation  to  the  purpose  intended.  There  can  be  no  valid  trust  unless 
the  title  can  vest  in  some  person  natural  or  artificial  by  fieivor  of  the  gift 
itself.  Id. 

CHATTELS. 

AonoN  FOB  THE  BECOVBRT  OF.  Where  the  defendant  has  once  been  in  poasos' 
sion  of  plaintifTs  chattels,  but  has  parted  with  the  same,  claiming  owners 
ship,  a  refusal  to  deliver  them  up  on  demand  of  the  plamtiff  will  render 
him  liable  for  the  same.  Latimer  v.  Wheekr,  468. 

Where  a  party  having  possession  of  goods  belonging  to  another,  parts  with 
them  without  the  authority  of  the  owner,  and  tiie  party  holding  such  goods 
refuses  to  deliver  them  to  the  owner  on  demand,  h%  will  be  liable  in  deMmie 
equally  with  the  party  refusing.  Id, 
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CHATTEL  HOBTGAaB. 

Afl  affecting  the  rights  of  partiefli  it  is  not  essentisl  that  achsttel  mortgage 
should  have  been  on  file  at  the  oommenoement  of  an  action  in  which  the 
eTiHtenoa  of  tiie  mortgage  is  reoogniaed.  Louie  ▼.  iMtt^  303. 

The  statute  declaring  that  a  chattel  mortgage  shall  be  absolntely  void  as  against 
the  creditors  of  the  mortgagor,  when  the  property  ia  left  in  his  possession, 
unless  filed,  does  not  indu<&  oreditors  at  large.  Id» 

The  creditor  must  have  attached  the  mortgaged  property  and  have  acquired  a 
lien  upon  it  in  some  legal  way  before  the  question  oan  be  raised.  IdL 

CHECK. 

A  check  on  a  bank  hnports  a  consideration ;  and  the  cnm  is  on  the  party  gifing 
it,  if  there  was  none.  Fish  y.  Jaeobsohn,  639. 

The  party  to  whom  the  check  is  giyen  is  the  proper  party  to  bring  the  action 
thereon.  IcL 

COIOOSSIONEBS  OF  UNITED  STATES  LOAN  FUND. 

The  provisions  of  the  act  of  April  4,  ISST,  authorizing  a  loan  of  certain  moneys 
belonging  to  the  United  States,  as  to  the  entry  in  the  minute-book  of  Uie 
oomnSssioners  of  Umus  of  the  order  for  the  adyertiaement  of  sale :  of  a  copy 
of  the  advertisement;  and  of  the  places  ^ere^  and  the  persons  by  n^om, 
the  advertisements  were  put  up,  are  directory  rather  than  compulsory,  aa 
against  a  bona  fide  purchaser  ignorant  of  any  irregularity  in  the  sale. 
Wfak  V.  Lester,  316. 

A  purchase  of  hmd  at  a  sale  made  by  commissioners  for  loaning  the  United 
States  deposit  Aind,  by  the  cashier  of  a  bank  which  by  its  charter  has  no 
oapad^  to  purchase  lands,  is  not  a  violation  of  the  charter  of  the  bank; 
al&ongh  the  cadiier  in  fact  makes  the  purchase  for  the  benefit  of  the  bank, 
but  without  any  direction  from  the  directors,  and  the  title  is  designed  to 
be  kept  in  hint  Id. 

There  is  no  disability  in  the  cashier  of  a  bank  to  purchase,  in  sudi  a  case,  aa 
there  is  in  the  case  of  trustees,  in  respect  to  the  lands  of  their  beneficiaries. 
Hence,  the  purchase  by  him  will  not  be  void,  but  will  inure  to  the  benefit 
of  the  cashier  if  it  cannot  be  for  the  benefit  of  the  bank.  Id. 

Where  both  commissioners  of  loans  are  present  at,  and  make  a  sale  of  mort- 
gaged premises,  the  fact  that  the  entry  of  the  sale  in  the  book  of  minutes, 
though  purporting  to  be  the  act  of  both,  was  made  by  only  one  of  them, 
and  was  signed  only  by  him,  does  not  amount  to  a  fle^  irregularity.  Id. 

There  is  nothing  in  the  law  which  requirea  this  entry  to  be  signed  by  the  com- 
miBSk>ners;  and  when  it  purports  to  be  the  act  of  both,  the  oourt  will  not 
presume  against  the  truth  of  such  statement  simply  because  it  is  certified 
to  by  the  signature  of  one  commissioner.  Id, 

Where  a  mortgagor,  or  one  succeeding  to  his  title,  makes  default  in  the  pay- 
ment of  interest^  this  destroys  and  forecloses  his  title— destroys  even  hia 
common  law  equity  of  redemption— and  leaves  him  nothmg  but  a  special 
right  of  redemption,  to  be  enforced  only  by  a  strict  compliimoe  with  the 
provisions  of  the  act  of  183t.  Id. 

He  has,  therefore,  no  riirht  which  can  be  prosecuted  by  action  of  ejectment 
against  the  commisidoners  of  loans,  or  tiieir  assignees.  Id. 

One  who  takes  possession  of  the  mortgaged  premises,  after  default  of  the 
mortgagor,  under  the  authority  and  with  the  consent  of  the  commissioners 
of  loans,  having  paid  the  amount  of  the  mortgage,  must  be  regarded, 
equitably,  at  all  events,  as  a  mortgagee  in  possession.  And  if  in,  under 
such  a  title,  he  cannot  be  dislodg^  by  an  action  of  ejectment;  such  an 
action  being  forbidden  by  the  Bevised  Statutes.  Id . 
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COMMON  CARRIERa 

Or  PASBEiroiss,  thsib  liabilitt.  Where  there  is  safBdent  evidence  to  eatisfj 
the  jury  that  the  plaintiff  became  sick  and  lost  his  time,  bj  reason  of  the 
negligence  of  the  defendant  as  a  common  carrier  of  passonger^f  canTing 
the  plaintiff  for  hiro,  thej  nuj  make  an  allowanoe  for  the  value  of  the 
plaintiff's  time,  though  he  has  submitted  no  evidence  upon  that  potnL 
Ward  V.  VanderbiU^  70. 

COMPLAINT. 
Smbraoing  both  legal  and  equitable  remedies.    See  Praotics,  72. 

COMPTROLLER. 

The  comptroller  of  the  dtj  of  Buffalo  is  the  proper  offlcer,  according  to  the 
usages  of  the  dty,  to  receive  notice  of  claims  upon  a  fund  to  be  paid  upon 
a  contract  with  the  city.  MaU  v.  City  ofBi^ffalOj  193. 

Where  the  contractor  had  drawn  orders  in  favor  of  divers  parties  upon  such 
Amd,  and  bad  directed  the  orders  to  the  comptroller  of  the  dtj,  which 
orders  had  been  presented  to  him,  and  by  him  had  been  attached  to  the 
contract  of  the  drawer,  hdd^  that  the  city  had  notice  of  such  daims,  and 
were  liable  to  the  extent  of  the  f\mds  in  their  hands  out  of  wiudi  said 
orders  were  to  have  been  paid.  IcL    t 

Sudx  orders  were  equivalent  to  an  assignment  of  so  much  of  the  fVind  in  the 
treasury  of  the  city,  and  the  city  was  thereby  constituted  trustees  of  the 
parties  interested.  Id, 

In  equity,  an  order  given  by  a  debtor  to  his  creditor,  upon  a  third  person  hav- 
ing funds  of  the  debtor  to  pay  the  creditor  out  of  such  funds,  is  a  binding 
equitable  assignment  of  so  much  of  said  fUnd.  Id, 

CONSANGUINITY. 

Or  A  JUDGE.  A  judgment,  attempted  to  be  rendered  by  a  judge,  who  is  disqual- 
ified by  reason  of  consanguinity  with  one  of  the  parties,  is  void  in  the  most 
extreme  sense  known  to  the  law,  and  therefore  is  utterly  incapable  of  being 
made  good  by  any  admission,  waivor  or  express  consent,  Clemenig  v.  Clear* 
water f  310. 

CONSIDERATION. 

When  it  renders  a  cotitract  void.    See  Capital  stock,  118. 
Paid  by  one,  deed  given  to  another.    See  Tbusts,  169. 
See  Ohbck,  539. 

CONTRACT. 

Tehdcr.  An  oflfer  to  pay  what  is  due  on  a  contract,  provided  the  other  party 
will  give  a  release  for  all  damages,  etc.,  is  not  a  tender  of  peymefit 

•  • 

When  the  contract  has  been  completed,  and  the  balance  due  thereon  is  with- 
held to  compel  a  release  of  other  claims,  the  party  has  his  action  for  the 
recovery. 

Where,  by  the  terms  of  the  contract,  the  commissioners  were  authorized  to 
make  any  alterations  in  the  "  form,  dimensions,  or  materials  of  the  work,** 
s  resolution  ordering  the  excavation  to  cease  at  a  certain  point,  or  to  go  no 
farther  is  not  a  violation  of  the  contract  Clark  v.  Mayor,  etc,  9. 

Where  the  plaintiflT  entered  into  a  contract  with  the  defendant  to  deliver  him  a 
quantity  of  Chairs,  a  part  of  which  he  then  had,  and  a  part  of  which  were 
to  be  manufactured,  and  to  take  in  payment  therefor  the  notes  of  M.  at  six 
months,  and  delivered '  the  chairs  he  had  on  hand ;  and  subseqnontiv'  - 
demanded  of  the  defendant  the  notes  of  M.  for  the  chairs  delivered,  which 
were  refused—in  an  action  to  recover  for  the  chairs  delivered,  heU  that 
the  pkintiff  might  recover.  PaUridge  v.  Cfiidermeisier,  93. 

11 
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That  in  order  to  put  tho  plaintiff  in  the  wroog  respecting  the  chairs  to  be  man- 
ufactured and  delivered,  the  defendant  should  have  tendered  the  notes  of 
M.  and  demanded  the  diairs.  Jd, 

That  the  plaintiff  agreed  to  deliver  the  chairs  only  upon  the  credit  of  M.,  and 
was  entitled  to  the  notes  on  the  delivery  of  the  chairs  or  any  part  thereof.  Id 

That  the  refusal  of  the  defendant  to  deliver  to  the  plaintiff  the  notes  of  IL  for 
the  diairs  delivered  when  demanded,  exonerated  the  plaintiff  from  any  far- 
ther delivery  of  the  chairs,  and  entitled  him  to  his  action  for  those  already 
delivered.  Id, 

▲  contract  is  not  void  ns  against  a  statute,  unless  founded  upon  an  illegal  con- 
sideration wliich  enters  into  and  forms  a  part  of  the  contract,  or  unless  U 
provides  for  doing  something  distinctly  forbidden.  Ogdensburgh  R.  B,  Ob. 
V.  Wolley,  118. 

The  defendants  employed  the  plaintiff  to  cut  down,  prepare  and  transport  to 
market,  from  a  particular  timbered  lot,  dock  sticks  of  prescribed  sizes,  and 
apruoe  trees  of  certain  dimensions,  suitable  for^  spars.  In  performing  the 
work  some  of  the  dock*  sticks  being  got  out  were  smaller  than  the  contract 
prescribed,  and  the  spruce  trees  cut  were  of  an  inferior  size  and  quality. 
The  defendants  looked  on  in  silence,  raising  no  objection,  and  both  the 
dock  sticks  and  spars  were  delivered  and  accepted  at  New  Tork,  under  the 
contract,  and  remained  in  the  defendants'  possession  until  sold,  without  a 
word  of  disapprobation  because  of  any  deviation  from  the  agreement. 
Pike  v.  Nash,  335. 

Ssldf  that  under  these  circumstances  it  was  not  for  the  defendants  to  insist  that 
they  were  absolved  from  making  full  compensation  to  tl^e  plaintiff  for  his 
labor,  because  some  of  the  dock  sticks  did  not  stnctly  oonform  in  siae,  nor 
the  spars  in  quality,  to  the  contract  Id. 

Where  one  party  to  an  agreement  assents  to  work  as  it  is  being  performed  by 
the  other,  and  with  a  knowledge  of  a  deviation  from  the  strict  letter  of  the 
agreement,  fails  to  make  any  objection,  he  cannot  afterward  make  such 
deviation  a  ground  of  refusal  to  perform  on  his  part.  Id, 

A  party  agreeing  to  cut,  prepare  and  transport  to  market  dock  sticks,  spars, 
etc.,  for  another,  is  not,  while  transporting  the  timber,  acting  as  a  common 
carrier ;  and  his  duty  extends  no  further  than  to  the  exercise  of  ordinary 
prudence,  care  and  skill  in  protecting  the  property  from  Ices  or  damage.  M^ 

For  a  loss  caused  by  an  unusual  flood,  by  mere  casualty,  against  which  ordi- 
nary  prudence  and  diligence  could  not  protect^  and  without  any  lack  of 
care  or  skill  on  his  part,  he  is  not  liable.  Id, 

Boacinding  for  fraud,  and  suing  for  goods.    See  Practice,  432. 

A  contract  to  build  a  hull  of  a  vessel,  being  wholly  executory  in  its  character, 
passes  no  title  to,  or  interest  in,  the  vessel,  as  against  parties  having  no 
notice  of  such  contract.  Seymour  v.  Montgomery,  4.63. 

Where  the  plaintiff  undertakes  to  perform  certain  work  upon  tho  house  of  the 
defendaint,  at  a  price  stipulated  to  be  paid,  and  the  building  is  destroyed 
by  fire  before  the  work  is  completed,  the  plaintiff  will  be  entitled  to  recover 
for  the  work  performed  up  to  the  time  of  the  fire.  Jfiblo  v.  Binsse^  476. 

In  such  contract,  by  the  destruction  of  the  house  without  the  fault  of  .tho  plaint* 
iff,  the  defendant  is  put  in  default,  upon  the  principle  that  ho  was  bound 
to  finish  the  house  to  enable  the  plaintiff  to  complete  his  contract  Id. 

Where  the  owner  of  property  retains  possossion,  snd  contracts  for  the  per- 
formance of  work  upon  it,  there  is  an  implied  obligation  for  him  to  have  it 
on  hand  and  in  rcadiuess  for  the  labor  to  be  performed.  Id, 

Where  a  party  purchases  a  tract  of  land  at  a  price  named,  and  pays  for  the 
same  in  a  city  lor,  stipulaiing  that  said  lot  shall  sell  within  one  year  at  that 
price  or  over,  and  in  case  of  its  not  selling  for  that  amount  he  will  mtkm 
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up  the  defloiency  in  cash,  eta,  the  other  party  !■  at  liberty  to  sell  laid 
lot  at  public  auctioa  at  any  time  during  the  year,  and  if  it  does  not  bring 
the  price  stipulated  the  party  will  be  liable  for  the  dofloiency.  HaJua  v. 
P^  505. 

Beliverod  on  condition,  632.    See  License,  115. 

CONVERSION  OF  PROPERTY. 

What  auouites  to.  Where  property  is  sold  upon  a  condition,  if  the  condition 
is  not  complied  with  no  titlo  will  pass  from  the  vendor,  and  the  purchaser 
will  acquire  none ;  nor  can  he  convey  any  title  to  his  assignees.  Jeaaop  y. 
MOLr,  321. 

The  plaintiffs  sold  to  W.  a  quantity  of  steel,  at  the  price  of  $1,072.95,  upon  the 
condition  that  it  should  be  paid  for  by  W.'s  note,  indorsed  by  J.  0.  ft  Coi 
The  property  was  sent  forn^ard  to  W.  pursuant  to  his  diredioDS,  subject  to 
the  aforesaid  condition.  He  received  the  property,  but  never  performed 
the  condition.  Held  that  the  act  of  W.  was  tortious  and  that  he  was 
liable  to  the  plaintilTs  in  trespass,  for  the  unlawful  taking  of  the  property, 
and  that  an  action  would  lie  against  him  without  any  previous  demand.  Id, 

But  that  as  to  the  persons  claiming  the  property  as  assignees  of  W.  under  an 
assignment  in  trust  for  creditors,  they  having  acquired  possession  of  the 
property  innocently,  without  notice  of  any  defect  of  title  in  W.,  an  action 
oouid  not  be  maintained  against  them  until  after  demand  and  refusal  Jd, 

MBldf  aUOf  that  the  assignees  not  being  psrtners,  a  demand  must  be  made  upon 
each,  in  order  to  maintain  a  joint  action.  Id. 

A  demand  and  refusal  do  not  constitute  a  conversion  of  property.  Th^  are 
but  evidence  of  a  previous  conversion.  Id. 

A  refusal  to  deliver  property  to  the  true  owner,  on  demand,  is  evidence— in  the 
absence  of  all  explanation  —  that  the  party  received  it  with  intent  to  set 
the  real  owner's  right  at  defiance.  Id 

In  such  a  case  the  jury  will  be  justified  in  finding  a  conversion  before  init 
brought,  although  the  demand  and  refusal  were  not  made  until  after  the 
commencement  of  the  suic  Id 

m 

A  firaudulent  purchaser  of  goods,  and  assignees  to  whom  he  has  assigned  the 
same  in  trust  for  creditors,  are  liable  to  a  Joint  action  by  the  vendor,  to 
recover  the  possession.  Id 

CORPORATIONS. 

Attthobitt  to  ooinrBT  pbopbbtt,  eto.  The  provisions  of  the  Revised  Statutes 
(I  R.  8.,  591,  §  8),  prohibiting  the  conveyance,  etc.,  of  real  property,  or 
other  effects  of  a  corporation,  etc,  exceeding  one  thousand  dollars  in  value, 
without  being  authorized  by  a  previous  resolution  of  its  board  of  directors, 
■  has  no  application  to  a  case  of  transfer  to  a  bona  fide  holder  for  a  Suable 
consideration.  Ogden  y.  Saymand,  42. 

A  corporation  consists  of  officers  and  agents,  some  of  whom  must  represent 
the  corporate  body  in  such  a  sense  as  to  render  him  a  proper  party  to 
receive  noUoe  for  and  on  behalf  of  such  corporation.  Per  Dbnio,  OIl  J.  Id 

* 

The  oom|>tro]ler  of  the  city  of  Buffalo  is  such  officer,  acoordiug  to  the  established 
usage  of  the  city,  to  receive  notioe  of  claims  upon  a  fUnd  to  be  paid  upon 
a  oontraot  between  the  city  and  a  third  party.  Mall  v.  CUy  of  Bdffaio^  193. 

The  right  to  take  and  grant  property  is  of  the  essence  of  every  corporation, 
whether  created  by  license,  by  prescription,  or  by  legislative  act,  and  in  the 
absence  of  legislative  prohibition  may  take  by  all  the  usual  modes  of  acquir- 
ing property.  Per  Woiqiit,  J.  Shenoood  v.  American  BibU  Society^  561. 

There  is  no  statute  in  this  State  prohibiting  corporations  firom  acquiring  per* 
sooal  property  by  bequest.  Id 


». 
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B7  ooroity  we  recognizo  the  existenoe  of  cprporationa  in  other  States,  and  per- 
mit them  to  exercise  the  power  with  wluch  thej  are  endowed  in  our  own, 
unless  repugnant  to  our  policy  or  injurious  to  our  interests.  Id, 

Capital  stock.  Though  the  law  requires  the  subscriber  to  the  capital  stock 
of  a  railroad  company  to  pay  ten  per  oent  in  cash  at  the  time  of  subecrib- 
ing,  to  make  a  valid  contract  binding  on  the  parties,  yet  If  the  subscriber, 
instead  of  paying  the  ten  per  cent  in  cash,  give  his  note  for  the  same,  and 
subsequently  pay  it,  so  that  the  company  gets  the  money,  he  is  thereby 
constituted  a  legal  stockholder  of  such  company,  and  is  liable  on  his  sub- 
scription. OgdentbUrgh  R  B,  Co.  v.  WoUey^  118. 

DEED. 

1 

A.  deed  appearing  to  be  of  the  age  of  thirty  years,  may  bo  given  in  evidence 
without  proof  of  execution,  if  such  an  account  of  it  be  g^ven  as  may, 
under  the  circumstances,  be  reasonably  expected ;  and  such  as  affords  the 
presumption  that  it  is  genmne.  Eadera  v.  Sternberg^  264. 

Secondary  evidence  may  be  given  of  a  document  which  has  been  -aocideatally 
lost  and  destroyed  without  the  fault  of  the  party  offering  it,  although  audi 
docnment  is  one,  which,  from  age  or  other  circumstances,  proves  itself, 
instead  of  being  authenticated  by  ordinary  proof  of  its  execution.  Id. 

Where  evidence  has  been  offered,  and  has  been  rejected  b^  the  court,  it  is  to  be 
presumed  the  proposed  evidence  wonid  have  been  given  had  the  court  per* 
mitted  it  to  have  been.  Id. 

DEICAND. 

Op  chattels  aitd  refusal  to  deliveb  wueh  give  a  right  of  AcnoN.  See 
Chattels,  468. 

DOWER. 

Of  AK  ALIEN  WIDOW.    ScO  AlIBK,  359. 

ESCAPE. 
See  Jail  Locns,  621. 

ESTOPPEL. 

To  make  a  judgment  an  estoppel  to  proving  certain  facts  in  a  subsequent  ease, 
it  should  be  made  to  appear  upon  what  grounds  the  prior  verdict  and  judg- 
ment proceeded.  Oolwell  v.  BUakieyt  62. 

See  License,  115. 

EVIDENCE. 

AoMTSSiONS.  Statements  made  in  the  presence  of  the  prisoner,  in  the  absence 
of  other  proof,  are  to  be  presumed  to  have  been  made  in  his  hearing. 
HochreUer  v.  People^  66. 

An  objection  by  prisoner's  counsel  to  an  inquiry  by  the  prosecution  as  to  what 
was  said  and  done  by  a  third  party  in  the  presence  of  the  prisoner,  with- 
out specifying  the  nature  or  ground  of  the  objection,  is  too  general  to  be 
available.  Id, 

m 

The  admission  of  distinct  facts  during  a  negotiation  for  a  settlement,  is  oomp»- 
tent  evidence  against  the  party  making  it  BarUett  v.  T\airbooi^  495. 

Wliere  evidence  on  both  sides  is  very  close,  an^  questions  of  recovery  or  defeat 
before  the  jury  nicely  balanced — ^tbere  being  no  manifest  error  in  conduct- 
ing the  trial — ^it  doea  not  present  a  proper  case  for  a  court  of  review  to 
interfere.  Dickens  v.  New  York  Central  R.  R  Go.,  23. 

Kboligekcb.  The  queption  of  negligence  may  be  answered  by  reference  to  a 
great  varietv  of  inoidenis  and  circumstances  proper  for  the  jury  to  con- 
sider — and  io  respect  to  which  they  may  exercise  a  judickms  discretion.  /dL 
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A  deed  appearing  to  be  of  tfae  age  of  thirty  years,  may  be  giren  in  eridenco 
without  proof  of  ezecution,  if  such  an  account  of  it  be  given  as  may, 
under  the  drcumstanoeB,  be  reasonably  expected;  and  such  as  affords  Uie 
presumption  thai  it  is  genuine.  Endera  v.  Sternberg^  264. 

Secondary  evidenco  may  be  given  of  a  document  which  has  been  accidentally 
lost  and  destroyed  without  the  fault  of  the  party  offering  it,  although  such 
document  is  one  which,  from  age  or  othor  oircumstaDces,  proves  itseUj 
instead  of  being  aythenticated  by  ordinary  proof  of  its  e2;ecution.    Jd, 

Where  evidence  has  been  offered,  and  has  been  rejected  by  the  court,  it  is  to  be 
presumed  the  proposed  evidence  would  have  been  given  had  the  court  per- 
mitted it  to  have  been.  Id, 

Parol  evidence  is  competent  to  show  that  an  assignment,  absolute  in  terms,  is 
intended  as  collateral  security  merely.  MvJford  v.  Muikr^  31. 

A  patent  ambiguity  in  a  written  contract  cannot  be  explained  by  parol  evi- 
dence.  Blossburg^  efe.,  R  R,  Co.  y.  Tioga  R,  R  Co.,  496.' 

1%  Is  not  competent  to  prove,  for  the  purpose  of  establishing  the  fact,  that  a 
chattel  mortgage  was  executed  as  security  for  a  note  given  to  compound 
a  felony,  that  one  of  the  assignors  of  the  mortgage  said,  before  the  asaign* 
ment  thereof,  that  he  knew  the  mortgage  was  given  to  setUe  and  drop  a 
criminal  prosecution.  Earl  v.  dukj  36. 

Where  letters  were  produced  and  identified  by  a  witness,  and  although  he  had 
forgotten  the  facts  therein  stated,  he  was  able  to  say  in  substance,  that  the 
contents  of  the  letters  were  undoubtedly  true  at  the  time  they  were  writ- 
ten, although  he  was  then  unable  to  remember  t))eai ;  Beldy  that  they  were 
admissible  as  auxiliary  tothe  testimony  of  the  witnm,  and  as  memoranda 
made  by  him  of  a  then  existing  state  of  facts.  Lewis  v.  IngersoU  347, 

See  Deed^  264. 

See  Appeal  Retiew,  486.  ^ 

See  Check,  539. 

BXAIONATIOK. 

See  WmnessES,  260. 

EXECUTION". 
What  constitutes  a  valid  levy.  See  Levy,  377. 

BXTINGUISHICBNT. 
Of  judgment.  See  Jxjdgxent,  281. 

FOREIGN  CORPORATIONS. 
Taxation  of,  etc.,  308. 

PRADULENT  REPRESENTATIONa 
See  RELEAdft,  240. 

GIFT. 

Or  HX78DAND  to  WIFE.  A  (rift  by  a  husband  to  wife  will  be  upheld  without  the 
aid  of  the  statutes  of  1848,  1849,  1860  or  1862,  where  the  rights  of  ored« 
iters  are  not  concerned.  ^eUy  v.  OampbeUy  29. 

The  husband  may  act  as  the  agent  of  the  wife  and  what  ho  said  while  acting 
as  her  agent  at  the  time  of  takinir  a  bill  of  sale,  etc,  is  a  part  of  the  r«s 
gesta,  and  therefore  competent  evidence  for  the  wife.  Id. 

Pabext  to  child.  Where  the  right  of  creditors  do  not  stand  in  the  way,  it  it 
perfectly  lawful  for  a  parent  to  make  provision  by  gilt,  present  or  testa* 
ment  for  his  children.  BuckHn  t.  BuekUn,  141. 
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A.  foluntaiy  ezeoatoiy  gifb  wUl  not.  tAwnjn  be  enforced  by  the  oonrte ;  bnt  en 
executed  one  ii  «■  yalid  as  though  based  upon  a  full  pocumaxy  considera- 
tion. Id. 

HIGHWAY. 
See  Title,  233. 

HUSBAND  AND  WIFE. 

Hnaband  maj  act  as  agent  of  the  wife,  etc.  See  Gift,  29. 

A  wife  owning  a  farm,  purchased  with  her  own  money,  can  employ  her 
ineoWent  husband  to  work  the  same  without  impeaching  her  title  to  the 
issues  and  profits  of  the  same.  Vrooman  v.  GriJjUha^  53. 

It  is  in  the  discretion  of  the  court  or  referee,  to  permit  leading  questions  to  be 
put  to  witnesses  by  the  party  calling  them,  though  the  opposite  party 
object,  and  except  to  the  same.  Id, 

The  wife  owning  a  fsrm  is  as  much  entitled  to  the  issues  and  profits  thereof 
when  worked  by  her  insolTent  husband,  as  when  worked  by  any  other 
iusolirent^  Balcoh,  J.  Id, 

Husband  and  wife  when  witnesses  for  each  other.  See  Witkks^  250. 

INDIA*NS. 

Triatt  wrrB.  In  the  treaties  on  the  part  of  Ogden  and  Fellows  with  the 
Seneca  and  also  with  the  Tuscarora  natioos  of  Indians,  made  in  the  pres- 
ence of  commissioners  on  the  part  of  the  State  of  Masaachusetts,  and  com- 
missioners on  the  part  of  the  United  States,  for  the  purpose,  on  the  part 
of  said  Ogden  and  Fellows,  of  purcliasiug  from  said  nations  their  respective 
pre-emption  right  to  tlieir  respectiFC  reaenraiions  in  this  State,  the  United 
States  assumed  no  obligationa,  and  undertook  the  performance  of  no  duties, 
in  respect  to  the  said  Ogden  and  Fellows,  in  their  purchase  of  said  reserva- 
tions. McKeon  v.  TiUotwn,  161. 

Neither  of  said  treaties  contained  any  stipulations  or  agreements  of  anything  to 
be  done  or  performed  in  respect  to  said  purchase,  on  the  part  of  the  United 
States.  Id, 

INDICTMENT. 

The  plaintiff  in  error  was  indicted  under  the  statute  of  1846,  making  it  criminal 
for  a  "  person  to  advise  or  procure  any  pregnant  woman  to  take  any  medi- 
cine, drug,  substance,  etc.,  with  the  intent  thereby  to  procure  the  miscar- 
riage of  any  such  woman.*'  The  first  count  of  the  mdictment  charyi^ 
that  the  defendant,  on,  etc.,  at,  eta,  did  then  and  there  advise  and  attempt 
to  procure,  and  did  procure,  one  K.  D.  to  take  certain  medidnes,  etc,  viz. : 
certain  pills,  known,  etc.,  with  intont,  ota  The  second  count  charged 
that  **  heretofore,  to  wit,  at  the  time  and  place  aforesaid,  one  B.  D.  was  then 
and  there  a  pregnant  woman;"  that  the  accused,  ''for  the  purpose  and 
with  the  intent  to  cause  and  produce"  her  miscarriage,  '*did  advise  and 
procure  her,"  the  said  E.  D.,  then  and  them  to  take  certain  drugs,  eta 
OrichUm  v.  The  Feopk,  341. 

ffeld^  that  the  second  count  was  not  bad  for  want  of  a  sufficient  venue. 

HMf  al8o,  that  conceding  that  the  second  count  was  defective,  that  wonld  not 
be  fatal,  on  a  general  yerdict  of  guilty,  if  the  first  count  was  good.  Id. 

The  averment  in  the  first  count  was  that  the  prisoner  advised  E.  D.,  to  take 
certain  medicines,  drugs  and  substances,  to  wit,  certain  pills  known  as  Dr. 
James  Clark's  female  pills ;  and  the  evidence  was  that  he  bought  a  bottle 
of  Dr.  Clark's  female  pills,  and  told  her  to  take  them,  etc.  Ildd^  that  the 
allegation  was  substantially  proven,  if  it  was  not  to  be  regarded  as  sur- 
plusage. Id. 
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The  eyfdence  showing  tbo  prisoner  to  have  done  ererything  averred  in  the  first 
count,  excepting  that  the  pills  recommended  were  Dr.  Clark's  piUa,  instead 
of  Dr.  James  Clark's  pills ;  also  that  the  prisoner  had  purchased  Sir  James 
Chirk 's  pills  at  the  place  where  he  told  &  D.  he  had  purchased  them-;  Held, 
also,  that  if  it  had  been  necessary  to  show  that  the  pills  he  recommended 
were  Dr.  James  Clark's  pills,  the  evidence  was  ample  to  vubmit  to  the  jury 
the  question  whether  it  was  this  particular  medicine  the  prisoner  recom* 
mended.  Jd 

INDORSEE. 
Nature  of  his  oovtrjlut.  See  Negotiable  Paper,  228. 

INFANT. 

If  an  infant  insist  on  a  right  of  action  he  must  show  compliance  with  the  con- 
ditions on  which  his  right  of  action  is  to  arise,  irrespective  of  his  age. 
ir(megsberger  Y,  Secorui  Avenue  Bailroad  Company.   570. 

IN  RElf. 
PRODESDIKQS  IK.    Agniust  a  vessel  determines  no  question  of  ownership^  lOi. 

INTEREST. 

Where  a  mortgage  upon  lands  situated  in  this  State  is  executed  here— it  not 
appearing  wnere  it  is  made  payable — and  there  is  nothing  to  indicate  that 
a  rate  of  interest  different  from  ^hat  allowed  by  the  laws  of  New  York 
was  Intended  by  the  parties,  the  law  of  the  place  where  the  contract  waa 
made  governs,  as  to  the  rate  of  interest  Lewi^  v.  IngenoU^  347. 

JAIL  LIMITS. 

If  a  person  admitted  to  the  libcrites  of  the  jail  limits  is  without  such  Unfits  by 
virtue  of  a  valid  legal  process  which  affords  justification  to  the  officer 
taking  him  thence,  it  is  not  to  be  deemed  an  escape  within  the  meaning  of 
the  statute.   Wikkerav.  VTiV/et,  521. 

When  a  person  confined  on  the  limits  of  a  jail  within  this  State,  ia  taken  by 
virtue  of  the  warrant  of  the  speaker  of  the  house  of  representatives  to 
WasbingtoH  to  answer  for  a  contempt  in  not  appearing  before  a  committee 
of  the  house  when  duly  summoned — it  is  not  an  escape  from  such  limits.  7(2. 

To  constitute  an  escape  there  must  be  some  agency  of  the  prisoner,  or  some 
wrongful  act  by  a  third  person,  against  whom  the  law. gives  a  remedy.  Id, 

JUDGE. 

BEIHO  a  RELATION  OF  A  PARTY  IS  DISQUALIFIED,  ETC.     See  3l0. 

JUDGMENT. 

The  doctrine  of  extinguishment  by  judgment,  has  no  application  where  the 
judgment  is  not  against  the  principHi  debtor,  but  against  one  collaterally 
liable.  In  such  case,  ihere  must  be  both  judgment  and  satisfaction  to  affect 
the  principal  debt  Clapp  v.  Meserole^  281. 

Where  a  judgment  is  rendered  in  a  case  where  the  defendant  is  subject  to  an 
arrest  and  imprisonment,  it  should  be  so  stated  in  the  judgment,  if  the 
plaintiff  wishes  to  avail  himself  of  such  remedy.  Carpeniier  v.  WUkt^  510. 

The  subsequent  indorsement  by  the  justice  that  execution  against  the  body  if 
to  issue,  is  not  sufficient.  Such  entry,  to  be  available,  must  be  entered  in 
and  become  a  part  of  the  judgment.  Id, 

See  COKSAKGXTINITT,  310. 

JUDGMENT  BY  CONFESSION. 

Under  section  383  of  the  Code  of  Procedure  it  is  enough  that  the  natoro  and 
consideration  of  tho  debt  confessed,  the  time  in  which  it  occurred,  and  thai 
it  is  due  and  unpaid,  bo  concisely  stated.  GandaU  v.  FtnUt  217. 
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It  U  unneoeBiary  that  ibe  statement  should  be  as  preciae  and  particular  aa  a 
bill  of  particulars.  Id. 

The  requirements  of  the  Oode  in  this  particular  are  not  to  be  measured  bj  the 
requirements  of  the  act  of  1818.  (Laws  1818,  oh.  259,  §  6.)  Id. 

A  statement  is  sufficient  to  authorize  a  judgment  bj  oonfossion  under  section 
383  of  the  Oode  of  Procedure,  which  states  the  indebtedness  to  be  twofold: 
first,  on  a  promissory  note,  giving  amount  and  date,  "being  for  money 
loaned  me  by  plaintiff  to  commence  business  as  a  merchant ;"  and,  second, 
on  a  promissory  note,  stating  amount  and  date,  "being  for  money  paid  by 
plaintiff  for  me  on  the  real  estate  I  now  own  at  Irving.  Acker  y,  Aekerf  291. 

A  statement  upon  which  to  enter  a  judgment  by  confession,  under  section  383 
of  the  Code,  in  these  words:  "This  confession  of  judgment  is  for  a  debt 
justly  due  to  the  plaintiff,  arising  upon  the  following  facts:  For  money 
lent  by  said  plaintiff  to  me  on  the  first  day  of  April  1856,  and  intorest 
thereon  from  the  first  day  of  April,  1857,"  is  sufficient.  Clements  v.  Gerow,291. 

A  statement  in  these  words :  "  This  confession  of  judgment  is  for  a  debt  justly 
owing  from  me  and  due  to  the  plaintiff,  arising  from  the  following  facts : 
For  money  borrowed  by  me  of  him  in  June,  1855,  for  which  I  gave  him 
my  note  and  one  year's  intereit  thereon,"  is  sufficient.  Id. 

A  statement  in  these  words :  ''This  confeBsion  of  judgment  is  for  a  debt  justly 
due  and  owing  IVom  me  to  the  plaintiffs  for  Koods,  wares  and  merchandise, 
groceries,  dry  goods,  salt,  calico,  muslin,  molasses,  sugar  and  other  artiite 
sold  and  delivered  by  them  to  me,  at  various  times  within  the  last  two 
years,  as  per  schedule  annexed,"  is  sufficient  although  in  fact  no  schedule  is 
annexed  to  the  confession.  Id, 

If  a  statement  is  sufficiently  concise,  within  the  language  and  meaning  of  the 
Code,  the  omission  of  a  schedule  therein  referred  to  as  "  annexed,"  will  not 
invalidate  the  judgmenL  Id. 

See  Abbbst,  610. 

.       JURY  TRIAL.  . 

PSrty  entitled  to^  not  demanding  it,  cannot  take  advantage  on  iln  appeal,  72. 

;rhe  provision  of  the  State  Constitution  respecting  trial  by  jury  is  not  that  it 
^all  be  used  in  all  cases,  but  in  all  casos  in  which  it  had  been  theretofore 
used.   Van  Marter  v.  HoichkisSj  585. 

The  practice  of  referring  issues,  the  trial  of  which  would  require  the  examina- 
tion of  long  accounts,  has  prevailed  by  the  practice  of  the  courts  from  time 
immemorial^  and  is  not  in  conflict  with  the  provisions  of  the  Constitution.  Id. 

See  Appeal  Review,  566. 

;  LEGATEES. 

As   TO  WHEN  THE  ESTATE  IS  THE  PRINCIPAL  DEBTOB,  BTa       See  ADltlNISTBA- 

TOR  AND  Executor,  281. 

LEVY. 

To  mske  a  valid  levy  upon  goods,  it  is  necessary  that  the  property  should  be 

.  in  view  and  under  control  of  the  officer ;  that  he  should  assert  such  eon- 

trol  either  by  removing  the  property,  or  asserting  the  levy,  and  that  some 

memorandum  of  the  lovy  should  be  made  at  the  time.  Bond  v.  WiUdt,  377. 

The  leaving  of  the  goods  in  the  possession  of  the  debtor,  although  at  the  risk 
of  the  officer,  does  not  invalidate  the  levy.  Id. 

A  constable  levying  upon  the  interest  of  defendant  in  execution,  in  property 
.  legally  held  by  a  third  party  in  virtue  of  an  existing  lien,  cannot  remove 
tlie  property  from  the  poesession  of  such  third  party ;  and  if  he  does  so  he 
will  be  liable  therefor.  Jhulow  v.  PuhMim,  668. 
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LIOENSK. 

Pabol  to  build  a  dam,  etc.  a  parol  license  given  without  oonaidoration,  to  a 
party  to  build  a  dam  upon  the  land  of  the  lioeoser  and  aoroas  that  portion 
of  a  Btream  included  within  his  boundaries,  is  not  an  equitable  estoppel 
operating  hj  way  of  impediment  upon  the  licenser  and  those  deriving  title 
from  him.  BaJbcoek  v.  Utter^  115. 

Equity  never  aids  in  subversion  of  legal  rights ;  but  on  the  contrary  it  always 
assists  in  their  security  and  preservation^  by  appropriate  remedies,  and  in 
furtherance  of  justice.  Id, 

A,  mere  verbal  license  to  do  an  act,  or  a  series  of  acts,  upon  the  land  of  the 
licenser,  necessarily  excludes  the  idea  of  a  contract  right  which  equity 
might  enforce.  /|i 

The  doctrine  of  the  case  of  Bench  v.  Kerr  (14  S.  ft  R.,  207),  not  law  in  this  Stat6. 
Id. 

A  parol  license  cannot  be  regarded  as  a  grant  in  fee,  whenever  the  rights 
claimed  thereunder  are  such  as  cannot  be  created  by  parol  Same  par' 
ties,  397. 

But  if  the  parol  license  be  accompanied  by  a  parol  grant  of  that  which  is  capa- 
ble of  passing  by  parol,  then  the  license  may  be  deemed  a  part  of  the 
grant.  Id 

Thus,  a  parol  license  to  enter  upon  the  land  of  the  licenser,  to  sever  from  the 
freehold  and  take  certain  articles,  might  be  good ;  but  if  such  license  were 
claimed  to  be  perpetual,  it  would  not  be  good,  as  such  an  estate  cannot  be 
created  by  parol  Id, 

Where  one  enters  upon  land  and  holds  under  a  license,  his  possession  is  not 
adverse,  and  no  presumption  arises  from  such  holding.  IcL 

When?  the  mortgagor,  being  in  possession  of  the  premises,  mortgages  the  same 
without  using  the  word  " appurtenances,"  his  entire  legal  estate  in  the 
premises  is  included  m  the  mortgage,  the  same  as  if  &e  word  "appurte- 
nances '*  had  been  used  in  the  usual  manner.  Id, 

ICANDAMUS. 
Bee  Mt^nioipal  Ck)RP0BATipir8,  464. 

ICECHANIC'S  LISN. 


See  Appeal,  648. 


See  Iksurakce^  2. 


See  iHDicruxMT,  341. 


MEDICAL  EXAMINATION. 


MIBOARRIAaE 


MORTGAGE. 


LiABiLiTT  OF  MORTGAGOR.  The  Conveyance  of  mortgaged  premises  subject  to  the 
mortgage  thereon,  does  not  make  the  grantee  of  such  premises  personally 
liable  to  discharge  the  mortgage.  Binsee  v.  Paigsj  87. 

In  equity,  the  question  of  mortgage  is  one  of  intention  of  the  parties.  Id, 

B  seems  that  a  clause  in  a  contract  providing  that  in  case  any  dispute  arise,  the 
same  shall  be  settled  by  arbitrators,  is  no  bar  to  an  action  upon  suc^  con- 
tract 

A  trustee  receiving  his  commission  cannot  charge  in  addition  a  connsel  fee  for 
himself  although  he  be  a  lawyer.  Id. 

A  mortgage  is  an  executed  conditional  transfer  of  the  estate  mortgaged.  In 
judgment  of  law,  any  conveyance  which  would  be  sufficient  to  pass  the  title 
to  the  purchaser,  conveys  it  to  tho  mortgagee.  Buckiin  v.  Buckling  141. 

78 
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The  assignee  of  a  mortgtge  takes  sabjeot  to  all  the  equities  of  the  debtor  as 
i^iost  the  a88ig:nor;  and  any  demand  which  the  debtor  might  applj  or 
set  off  as  atcainst  the  araignor,  may  be  so  applied  or  set  off  as  against  the* 
assignee.  Eartky  v.  JhUiam^  222. 

A  tender  of  what  is  dae  upon  a  roortgage--and  if  proceedings  haye  been  oom 
menced  to  forcelose  the  mortgage — of  the  oosts  accrued  up  to  the  time  of 
making  the  tender,  extinguishes  the  lien  of  the  mortgage.  Id. 

Where  a  party  wishing  to  purchase  chattel  property  which  is  mortgaged,  pays 
to  the  mortgagee  a  part  of  the  consideration  of  the  purchase,  upon  an 
understanding  that  the  chattel  shall  be  released,  and  the  mort(<agee  will 
look  tothe  mortgagor  for  the  balance,  such  transaction  is  in  itself  a  release 
of  the  mortgage.  i?ic&er«m 'v.iSaecfer,  492.  ^ 

MUNICIPAL  CORPORATIONS. 

Where  by  law  it  is  made  the  duty  of  a  municipal  corporation  to  pay  to  the  owners 
of  lands  appropriated  for  public  purposes,  the  amount  due  for  the  same, 
within  one  year  after  the  same  shall  be  ascertained  on  the  report  of  com- 
mi8«oners  appointed  for  that  purpose,  an  action  will  lie  against  such  cor- 
poration for  such  amount  after  the  same  becomes  due  and  payable.  Ganson 
r.  City  of  Buffalo,  454. 

it  teemSf  that  if  the  fund  out  of  which  such  amount  to  be  paid,  is  to  be  raised 
by  an  assessment  to  be  made  by  the  corporation  for  that  purpose,  and  the 
corporation  neglect  or  refase  to  make  such  assessment,  that  mandamui 
would  be  the  proper  remedy.  IcL 

Where,  by  the  charter,  the  sums  awarded  for  damages  are  not  dedared  to  be  a 
debt  against  the  city,  or  when  it  is  not  made  the  duty  of  the  city  to  pay  the 
same,  the  only  obligation  resting  upon  the  corporation  is  to  put  the  neces- 
sary machinery  in  motion  according  to  the  requirements  of  the  statute.  Id. 

See  COMPTROLLEB,  193. 

NEGOTIABLE  PAPER. 

Parties  to,  btc.  Parties  to  protested  negotiable  paper  may,  by  special  agree* 
roent,  provide  for  taking  up  such  paper,  without  altering  the  atatus  of 
their  legal  rights  in  respect  to  each  other.  Frcekmd  ▼.  Van  Campeny  39. 

The  mere  fact  of  indorsement  of  negotiable  paper  gives  no  right  of  action 
against  the  indorser.  His  contract  is  conditional,  and  depends  on  facts 
outside  the  written  instrument  ChnkUng  v.  GandaU,  228. 

^s  promise  to  pay  is  conditioned  that'  the  holder  shall  present  the  note  for 
payment;  and  if  the  payment  is  refVised,  notice  shall  be  given  to  him  at  the 
time  and  in  the  manner  required  by  law.  Id, 

Facts  necessary  to  be  proved  to  sustain  an  action,  must  be  seated  in  the  com- 
plaint  as  giving  a  cause  of  action.  Id. 

The  meaning  of  section  162  of  the  Code  commontod  upon  by  Wbig]^,  J. 

NEGLIQENCE. 
Soo  EVDIXGB^  23. 

OGDEN  AND  FELLOWS. 
Tbsatibs  with  Induns.    See  Indians,  161. 

PAROL  EVIDENCE. 

To  SHOW  INTBMT  OF  WRITTEN  INSTRUHBNT,  BTa     See  EviDJBNOS;  31. 

PARTIES  TO  ACTIONS. 
Bee  CnxoK,  639. 
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PARTNERS. 

Where  an  action  is  brought  bj  two  persons  who  are  partners,  to  collect  a 
partnership  debt,  and  both  are  active  in  obtaining;  the  Judgment,  although 
one  of  them,  alone,  g^ves  the  directions  to  the  officer  for  seizing  the  pnoper^ 
of  the  defendant,  upon  the  execution,  he  should  be  presumed  in  the  abeenoe 
of  evidence  to  the  contrary,  to  have  been  acting  in  conjunction  with  his 
co-plaintiff  in  a  common  enterprise  of  collecting  theirjointdebtbya  seizure 
of  the  debtor's  property.  Chamben  v.  Clearvmtar^  310. 

The  direction  to  levy  an  execution  upon  a  particnlar  piece  of  property  is  an 
incident  to  the  obtaining  payment  of  the  debt  by  legal  process :  and  when 
one  of  two  partners  is  found  acting  in  that  business,  the  presumption  is 
that  he  had  the  countenance  and  assent  of  the  other  partner.  Id. 

PAYMENT. 
Bee  Pbikoipal  akd  Agent,  347.    Also  Oapitai«  Stock,  118. 

PRACTICE. 

In  an  action  agaiost  an  executor  to  recover  such  assets  as  come  into  the  hands 
of  his  testator,  and  remained  in  his  hands  at  the  time  of  hia  death,  it  is 
unnecessary  to  allege  in  the  complaint  that  such  assets  ever  came  into 
the  hands  of  the  execute^.  It  is  sufficient  that  they  came  into  the  hands 
of  his  testator,  and  were  unadministered  at  the  time  of  his  death.  WaUon 
V.  WaUati,  16. 

Questions  offset  upon  a  trial  before  a  Judge  without  a  Jury,  and  before  a  referee, 
are  open  to  examination  only  upon  appeal  to  the  Grenoral  Term  of  the 
court  in  which  the  trial  took  place.  Bice  ▼.  Mam,  44. 

If  it  cannot  be  made  out  fh>m  the  findings  whether  the  judgment  is  right  or 
wrong,  it  will  be  assumed  to  be  correct  and  the  judgment  will  be  affirmed. 
Id, 

Such  judgment,  to  be  reversed,  must  appear  to  be  erroneous  by  applying  the 
conclusions  of  law,  or  the  general  judgment  pronounced,  to  the  conclusions 
of  facts  stated  in  the  findings.  Id. 

When,  through  the  inadvertence  of  counsel,  the  facts  are  so  presented  that  it  is 
impossible,  without  violating  woll-sottled  rules  of  pAictiee,  to  do  Justice 
between  the  parties,  this  court  has  power  to  suspend  the  judgment  in  order 
to  enable  the  party  whose  rights  might  otherwise  suffer,  to  apply  to  the  court 
from  whose  judgment  the  appeal  was  taken,  for  a  re-setUement  of  the 
case.  Id, 

No  notice  is  required  to  be  given  to  the  owner  of  the  land,  claiming  a  fVeehold 
estate  therein,  of  proceedings  to  admeasure  dower  as  a  mere  supplement 
to  an  action  of  ejectment,  in  which  the  plaintiff  has  sucoeded  in  establish- 
ing  her  right  of  dower.  Stewart  y.  SmWi,  59. 

Such  proceediRflf  is  governed  by  the  provisions  of  section  fifty-five  of  the  title 
treating  of  the  action  of  ejectment.  (2  R.  S.,  303.)  Id. 

Where  |.he  isiue  is  such  that  a  party  is  entitled,  on  proper  demand,  to  have  the 
same  tried  by  jury,  and  he  omit  to  claim  such  right,  he  cannot  afterward, 
on  appeal,  object  to  the  mode  of  trying  such  issue.  Fenn.  Coal  Co.  r.  Del 
Canal  Co.^  72. 

Where  the  complaint  and  prayer  thereof  are  such  as  to  embrace  both  equitable 
and  legal  remedies,  the  defendant  may  move  the  court  to  compel  the  party 
to  elect  on  which  part  of  the  case  he  will  proceed,  or  for  which  mode  of 
trial  or  resulting  relief  he  will  go.  Id. 

Or  the  court  may  strike  out  or  dismiss  that  part  of  the  complaint  seeking  mere 
equitable  relief,  leaving  the  remaining  issues  of  fact  to  be  tried  by  a  jury. 
Id. 
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The  meaaiiig  and  appUofttion  of  the  term  "fo{l"  discaBsed  by.EvoTT,  J. 

Before  a  party  has  a  right  to  detain  for  the  paTment  of  toll,  the  amount  to  be 
paid  muBt  bo  fixed  and  aaoertainod.  Id, 

It  is  not  proper  for  the  Supreme  Court,  on  the  return  of  a  remittitur,  to  add  anj 
new  and  independent  direction  to  the  judsrment  of  thik  court  beyond  what 
may  be  required  to  carry  that  Judgment  into  effect  McCfregor  ▼.  JBueU,  153. 

The  Supreme  Oourt  cannot  add  to  the  judgment  contained  in  the  remittitur  » 
new  or  further  judgment,  even  for  costs  of  the  appeal  of  that  court  IcL 

Costs  of  the  appeal  to  the  Supreme  Conrt  are  given  by  the  statute  to  the  pre- 
vailing party  only  in  appeals  involving  the  validity  or  proof  of  wills;  and 
not  to  cases  which  relate  only  to  the  granting  or  wikhholding  of  letters  tes- 
tementary  upon  a  will,  the  validity  or  execution  of  which  were  not 
involved.  Id. 

In  an  equitable  proceeding,  the  court  wiU  not  direct  the  receiver  to  sell  property 
without  first  giving  a  party,  claiming  title  thereto  a  hearing.  Lane  v. 
LutZf  203. 

On  examination  of  witnesses,  see,  63,  250. 

On  offering  evidence^  see,  266. 

In  an  action  to  recover  back  property  which  had  been  fraudulently  obtained 
upon  credit,  it  is  not  necessary  to  aver  that  the  plaintiff  tendered  hade  the 
notes  received  upon  the  purchase.  King  v.  FUch^  432. 

The  fact  of  tendering  baclr  the  notes  received  upon  the  purchase  only  goes  to 
show  that  the  plaintiff  had  not  afflnned  the  contract  after  he  had  knowl- 
edge of  the  fraud.  Jd, 

It  is  unnecessary  that  the  plaintiff  cancel  the  notes  of  the  defendant — it  wUl  be 
sufficient  if  he  produce  them  on  the  trial.  Jd. 

The  object  of  a  demand  of  property  is  to  put  it  in  the  power  of  the  party  to 
comply  therewith  without  exposing  himself  to  other  parties.  Id. 

It  the  demand  be  not  sufficiently  specific  for  such  purpose,  yet  if  the  defendant 
does  not  object  to  the  sufficiency  of  the  demand,  and  refUses  to  deliver  up 
the  property  for  improper  reasons,  a  further  demand  will  be  unnecessary. 
Jd. 

If,  in  such  case,  the  plaintiff  has  received  the  notes  of  other  persons,  or  other 
property,  he  must  restore  or  offer  to  restore  them  before  suit  brought  Id. 

On  an  appeal  from  the  Special  to  the  General  Term,  the  undertaking  provided 
for  by  section  335  of  the  Code  constitutes  no  part  of  the  appeal.  Its  only 
effect  is  to  stay  proceedings  upon  the  judgment  Genter  v.  Fidda,  483. 

It  would  be  error  for  the  General  Term  to  dismiss  an  appeal  from  the  Special 
'^orm  because  the  appellant  had  failed  to  comply  with  an  order  of  the 
Special  Term  to  execute  a  new  undertaking.  Id. 

This  case  presents  merely  a  question  of  the  construction  of  the  language  con- 
stituting a  clause  of  the  contract  Bloa^urg,  etc.,  R.  R  Co.  v.  Tioga  B.  R 
61?.,  486.  *    • 

Ko  appeal  lies  from  a  judgment  by  default  Id. 

In  matters  of  mechanics*  lien  in  the  county  of  Erie,  the  court  acquires  jurisdic- 
tion of  the  subject-matter  by  the  personal  service  of  the  notice  required  by 
statute  upon  the  opposite  party  witfam  the  time  required  by  law.  MaU^ 
V.  Greerit  548. 

On  a  tria}  before  a  jury  where  the  court  directs  a  verdict  for  the  defendant,  if 
there  is  any  question  for  the  jury  the  party  should  request  the  court  to 
submit  the  same ;  if  no  such  request  is  made,  the  question  cannot  be  con- 
sidered on  review.  Seymour  v.  Cowing^  532. 
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Iiiftniiiients  not  under  leal  may  be  delivered  to  the  party  to  -whcfm^  upon  their 
face,  ihej  are  made  payable,  or  who^  by  their  terms,  is  entitled  to  some 
interest  or  benefit  under  them,  upon  a  oonditlon,  the  performance  of  which 
is  necessary  in  order  to  perfect  the  tiUo  of  the  holder  to  enforoo  the 
contract.  Id. 

Where  the  party  claims  the  benefit  of  a  trust  conveyance,  treating  it  as  valid 
in  his  complaint  and  nowhere  therein  seeking  to  impeach  it,  ho  is  not 
entitled  to  relief  on  tho  ground  that  such  conveyance  is  void.  Id. 

It  is  a  universal  rule  in  chancery  to  grant  relief,  if  at  all,  on  some  matter  put  in 
issue  by  the  pleadings.  B(me  Rcchangt  Bank  v.  Eama^  588. 

See  Administbatob  and  EzECUTOit,  15. 

See  Appeal  Review,  483,  548. 

PEBSUMPTIONS. 

See  Admissionts,  66.    Also  see  CcHinssiGKESS  of  IT.  S.  Loak  Fiths,  316. 

See  PABTyEBS,  310. 

PRINCIPAL  AND  AGENT. 

The  promise  of  an  agent  of  mortgagees,  that  he  will  assume  and  allow  a  pay- 
ment made  by  a  tenant,  to  a  clerk  or  servant  of  the  agent,  upon  the  bond 
and  mortgage,  as  a  good  and>alid  payment  to  his  principals,  when  he  has 
no  authority  from  his  principals  to  make  any  such  promise  on  their  behalf 
and  he  never  did  allow  it,  or  account  to  the  mortgagee  for  the  money,  is 
but  the  individual  promise  of  the  agent,  and  in  no  respect  the  promise  of 
the  mortgagees,  nor  bindmg  upon  them.    Iiewi3  v.  IngersoU^  347. 

Nor  will  such  promise  estop  the  mortgagees  from  insistuig  that  the  payment  was 
never  made.  Id, 

A  payment  of  money  intended  to  be  applied  upon  a  bond  and  mortgage,  to  a  clerk 
or  servant  of  the  mortgagee's  agent,  the  receiver  not  being  an  agent, 
clerk  or  servant  of  the  mortgagees,  and  never  having  acted  as  such,  is  not 
in  legal  effect  a  payment  to  the  agent  and  so  a  payment  to  the  mortgagees. 
Id. 

When  an  agent  undertakes  to  act,  or  do  his  business,  by  or  through  another, 
the  acts  of  such  other  are  not  tlie  acts  of  the  principal,  unless  the  agent 
had  authority  to  employ  or  appoint  others.  Id. 

Acts  merely  mechanical,  an  agent  may  employ  others  to  perform,  having  first 
determined  that  such  acts  are  necessary  or  proper  to  be  performed.  But 
not  so  with  acts  involving  the  exercise  of  a  discretion,  or  anything  of  the 
character  of  a  trust,  which  is  in  its  nature  personal  to  an  agent  Id, 

In  such  cases  the  agent  has  no  right  to  turn  the  principal  over  to  another  of 
whom  he  knows  nothing.    The  maxim  is,  deigatuB  non  potest  delegare.  Id, 

t 

The  authority  to  an  agent, 'from  a  principal,  to  receive  money,  is  most  dearly  a 
personal  trust  and  confidence,  which  cannot  be  delegated  without  certain 
and  plain  authority.  Id. 

Where  a  mortgage  upon  lands  situated  in  this  State  is  executed  here— it  not 
appearing  where  it  is  made  payable — and  there  is  nothing  to  indicate  that 
a  rate  of  interest  different  from  that  allowed  by  the  laws  of  New  York 
was  intended  by  the  parties,  the  law  of  the  place  where  the  contract  was 
made  governs,  as  to  tiie  rate  of  interest  Id, 

PROMISSORY  NOTE. 

See  Negotiable  Papeb,  39. 

RELEASE. 

Where  the  defendant  by  fraudulent  representation  procured  plaintiffli  to  rdoaa^ 
their  mortgage  lien  upon  ceruin  premises,  and  before  discovery  of  tha 
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fhiiid  the  title  to  nid  pramiaes  had  been  bo  oonTojed  that  the  ISen  could 
not  be  reatored,  the  plaintifTa  will  be  entitled  to  judgment  against  the 
defendant  for  the  amount  of  the  lien  so  releaaed.  SiAhins  v.  HoweU^  240. 

BELEASB  OF  IfORTGAQK 
See  MoBTQAoii  492. 

BESCIKDING  CONTRACTS. 
For  fhkud,  and  auing  to  reoover  baek  the  goods,  432. 

REMITTITUR. 
See,  As  TO  POWER  or  SxTPBXiiB  Court  on  return  of,  rBOU  Court  of  Appbau^  153. 

SEPARATE  PROPERTY  OF  WIFE. 
See  Gift,  29. 

SETTLEMENT. 

Opbnino  of.  Defendants  cannot  claim  the  opening  of  an  alleged  settlement 
on  the  ground  of  a  mistake,  without  eatablishing  afflnnatiTely  the  e^datenoe 
of  such  mistake.  Berriek  v.  Ames,  190. 

SHERIFF. 

The  sheriff;  when  sued  for  an  escape,  maj  avail  himself  of  the  defense  that  the 
defendant  was  not  subject  to  arress  on  the  execution.  (JarpenHer  ▼.  WU^ 
kit,  blO. 

STATUTE. 
CoNSTRUOTiox  OF.  I  R.  S.,  591,  §8.  See  Corforatiov,  42. 

STATUTE  OF  XJIOTATIONa 

^tle  two  of  the  Code  of  Procedure  does  not  extend  to  cases  where  the  rig^t  of 
action  had  accrued  when  that  title  becamo  a  law,  but  leaves  them  to  be 
governed  by  the  law  then  in  force.  Van  Akri  v.  Fdix,  332. 

In  such  cases  no  written  promise  or  acknowledgment  is  necessary  to  take  a 
demand  out  of  the  operation  of  the  statate  of  limitations.  This  cass^ 
reported  in  32  Barb.,  139,  reversed. 

STOCEHOLDERa 
Seo  Trust,  688. 

STOCKHOLDER. 
See  Capitjll  Stock,  118.  ^ 

SUPREME  COURT. 

Ko  power  to  add  any  new  matter  to  Judgment  after  return  of  remittitur. 
McGregor  v.  Buell,  163. 

SURETY. 

One  who  is  a  more,  surety,  to  enable  another  to  prosecute  or  defend  ao  action, 
is  not  a  person  for  whose  benefit  the  action  is  prosecuted  or  defended,  and 
is  not  rendered  incompetent  as  a  witness,  under  section  299  of  the  Code  of 
Procedure.  Jeasop  v.  MiUer,  321. 

Hence,  a  surety  in  the  undertaking  given  by  the  plaintiffs  in  an  action  for  the 
claim  and  delivery,  of  property,  for  the  return  of  the  property,  is  a  compe* 
tent  witness  for  the  plaintiffs.  Id. 
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TAXEa 

The  language  of  the  act  of  February  27,  1855,  subjeoting  to  taxation  "all  (non- 
resident) persons  and  associations  doing  business  in  the  State  of  New  Yorlc,** 
is  comprehensive  enough,  either  under  the  term  ** persons"  or  **asaocia« 
tions,"  to  embrace  foreign  insurance  oompanioa.  British  Com.  Life  Ins,  Co. 
v.  Commissioners  of  TaxeSy  303. 

A  foreign  life  insurance  companj  doing  businesa  in  this  State  is  properly  taxa- 
ble in  the  city  where  the  prindpai  place  of  buaineas.  or  office,  of  the  agency 
ia  situated.  Jd. 

Where  a  foreign  insurance  company,  in  purauance  of  the  provisiona  of-  the  act 
of  1853,  deposited  with  the  comptroller  of  the  State  $100,000,  for  the  benefit 
of  such  of  its  policy  holders  as  should  be  citizens  of  this  State,  of  which 
$50,000  was  in  public  stocks  of  the  United  States,  and  $60,000  in  bonds  of 
the  city  of  Buffalo;  Held^  that  the  $50,000  of  government  stocks  was 
exempt  from  State  taxation ;  but  that  the  bonda  of  the  city  of  Builklo 
deposited  with  the  comptroller  wen  subject  to  taxation.  Id, 

TENDER. 
See  Contract,  Clark  v.  Mayor^  elc^  9.  Also  see  93. 

Also  MORTOAOE,  222. 

TITLE. 

Proceedings  in  rem  againat  a  vessel  determmes  no  question  of  ownerahip^  104. 

Question  of.  Tiie  question  of  a  right  of  way,  either  public  or  private,  ia  a 
question  of  title  to  real  estate,  which  a  justice  of  the  peace  haa  no  Jurisdic- 
tion to  try.    Per  Johnson,  J.  LittU  v.  Denn^  235. 

WliorB  the  plaintiff  sues  before  a  Juatice  for  an  obatmotion  of  the  highway,  if 
the  defendant  desires  to  raise  the  question  of  title,  or  right  of  way,  he 
should,  at  the  time  of  answering,  have  delivered  to  tiie  justice  the  under- 
takmg  prescnbed  by  section  56  of  the  Code.  Having  failed  to  do  thai,  ha 
cannot  afterward  qOestion  the  existence  of  the  highway.  Id, 

Bat  the  defendant  may,  by  proper  evidence,  show  the  establiahed  boundaries  of 
the  highway,  for  the  purpiose  of  showing  that  the  alleged  obatniction  was 
not  within  such  boundaries.  To  entitle  the  plaintiff  to  recover  in  anch 
action,  he  must  prove  the  existence  of  the  highway  by  other  evidence  than 
the  mere  user  by  the  public  for  the  term  of  one  year.  Id, 

The  question  of  encroachment  upon  the  highway  may  bo  determined  without 
involvinfl^  the  question  of  title— it  may  be  simply  a  question  of  boun- 
dary. Id. 

As  to  the  passing  of  title,  see  321. 

.    TOLL. 
Keaning  of,  discussed,  per  Emott,  J.,  72. 
What  essential  to  the  right  to  detahi  for,  72. 

TRUSTEE  AND  TRXTST. 
Bights  in  respect  to  his  commissions.    ^  Mobtgagi^  87. 

TRUST. 

A  mortgage  is  not  to  be  regarded  as  a  disposition  of  land  by  deed,  within  the 
meaning  of  the  article  of  tho  Revised  Statutea  roapecting  uses  and  trusts. 
Buckliny.Bucklin,  141. 

A  trust  of  personalty  is  not  within  the  statutes  of  uses  and  trusts,  and  may  bo 
created  for  any  purpose  not  forbidden  by  law.  Id, 

The  statute  of  limitations  does  not  commence  running  against  an  infant  eestiU 
que  trusty  although  her  right  to  foreclose  the  mortgage  accrue  to  her  more 
than  ten  years  bsfure  she  becomes  of  age.  Id, 

The  proviaions  of  the  Revised  Statutes  (3  R.  S,  15,  §  51)  must  be  construed  as 
abolishing  all  trusts  in  land  paid  for  by  one  person  where  the  couveyanoe 
is  given  to  another,  whether  for  the  benefit  of  the  party  paying  the  money, 
or  for  another,  except  where  the  conveyance  is  so  taken  without  the 
knowledffe  or  assent  of  the  party  whoee  money  is  so  used— and  exoeptlDg,' 
also,  in  favor  of  creditors.  OUbert  v.  GUbsrU  159. 
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A,  deed  of  trust  made  for  the  payment  of  debta  extends  only  to  debts  existiog 
at  the  time  of  making  the  deed.  Id. 

There  must  be  a  trustee  competent  to  take  the  fund  so  as  to  secure  the  appro- 
priation to  the  purpose  intended.  There  can  be  no  ralid  trust  unless  the 
title  can  vest  in  some  person  natural  or  artificial  by  favor  of  the  gift  itself. 
Sherwood  y.  American  Bible  Society ,  661. 

A  debt  beoomiog  due  subsequently  to  the  making  of  such  deed,  imder  the  act 
of  ICarch  22,  1811,  making  stockholders  of  certain  corporations  liable  for 
the  debts  thereof  due  and  owing  after  its  dissolution,  is  not  within  the  pro- 
vision of  Buoh  deed.  Boms  Exchange  Bank  v.  Eames^  688.. 

UNITED  STATES  LOAN  FUND. 

See  GoionssiOHXBS  or,  316. 

USURY. 

It  is  essentisl  to  the  defense  of  usury,  that  there  should  bo  a  corrupt  agreement 
between  the  parties  to  the  loan,  that  the  lender  shall  have  secured  to  him 
a  greater  rate  of  interest  than  that  allowed  by  statute. 

Where  a  note  or  bill  is  made  for  a  larger  amount  than  the  party  discountin'g  it 
expected  to  advance,  and  it  is  agreed  that  the  paper  shall  be  negotiated  for 
the  security  of  the  amount  advanced  only,  the  transaction  is  not  usurious. 

It  is  no  varianoe  to  count  upon  the  note  or  bill,  and  to  prove  on  trial,  to  rebec 
the  defense  of  usury,  that  only  a  part  of  the  face  of  the  note  is  demanded. 
Scho(^  y.  CUxrhe,  181. 

VESSEL. 

PBOOBBDxvos  in  rex  agaikst.    Proceedings  in  rem  against  a  vessel  for  the 
.  prioe  of  coal  furnished  her,  determine  no  question  of.  ownership  of  tbe  yee- 
sel;  and,  oonsequently,  are  not  admissible  as  evidence  for  the  purpose  of 
proving  ownership.   Van  Vechteny.  Griffiths,  104. 

Oounsol  desiring  the  court  to  instruct  the  jury  as  to  a  {Articular 'proposition, 
not  making  the  proposition  clear  and  intelligible/  cannot  complain  if  tbe 
instruction  is  refused.  Id. 

WIFE. 

The  wife  is  an  individual  having  separate  rights  which  the  law  wilf  uphold  and 
protect  against  her  husband — among  which  is  the  right  to  invoke  and 
receive  aid,  shelter  and  protection  against  the  cruelty  and  oppression  of  her 
husband.  Barnes  y.  Alien,  390. 

This  aid,  shelter  and  protection  may  be  lawfully  rendered  by  a  stranger  upon 
the  application  and  statement  of  the  wife,  showing  its.  necessity,  when 
acted  upon  in  good  faith.  Id. 

In  an  action  by  the  husband  against  a  third  party  for  thus  harboriog  his  wife, 
the  burden  is  upon  the  plaintiff  to  establish  the  unworthy  motives  by 
which  it  was  done ;  for,  when  the  defendant  acts  from  motives  of  hunumity 
toward  the  wife,  and  in  good  faitb,  the  action  will  not  lie.  Id, 

WITNESSES. 

It  is  in  the  discretion  of  the  court  or  referee,  to  permit  leading  queatkmB  to  be 
put  to  witnesses  by  the  party  calling  them,  though  i&  opposite  par^ 
object  and  except  to  the  same.  Vrooman  v.  Gr^/Uhs,  53. 

Where  the  husband  and  wire  are  parties  to  an  action,  the  statute  in  terms  makes 
them  competent  witnesses  iu  their  own  behalf,  or  in  behalf  of  any  other 
party.   Wehrkamp  v.  WiUett,  250. 

As  such  witnesses  they  are  subject  to  tbe  same  rules  of  examination,  except 
they  are  protected  from  heiii«  required  to  make  disclosures  of  communica- 
tions between  themselves.  Id. 

The  only  proper  inquiry,  on  the  direct  examination  of  a  witness,  ns  to  the  char- 
acter of  another,  is  as  to  the  general  moral  character  of  the  latter,  and  his 
public  reputation  as  a  truthful  or  untruthful  person.    It  is  not  permissible 
for  the  assailing  paity  to  show  specific  acts  of  immorality  or  misconduct^ 
with  the  view  of  impeaching  or  discrediting  a  person  as  a  witness.  Id. 
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